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Joseph  6.  Gbat  v.  S.  G  Stevens  and  A.  Bedwat. 
Landhrd  and  tenant     Trupass.    Damages. 

Tbe  iMior  of  %  flurm,  who  stlpiilEtes  in  his  letse  that  the  eropi  shall  he  oonaomed 
on  tbe  plaee  and  remain  hie  property  until  oertain  conditlona  are  perfbrmed,  may, 
if  a  portion  of  the  or  ope  are  sold  hj  the  lessee,  and  removed  from  the  ihrm  in  vio- 
lation of  the  Btlpolation,  sustain  an  action  of  trespass  against  the  lessee  ani| 
file  piiio])|»er  who  remoyed  theai. 
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WASHINGTON  COUNTY. 


Gray  v.  Stevens  et  al. 


The  purchaser,  though  he  acts  innocently,  and  In  ignorance  of  the  lessor's  rights, 
will  be  eqoally  liable  with  the  lessee.  The  lessee  stands  in  no  such  relation  that  he 
can  convey  any  greater  right  to  the  property  than  he  himself  possesses. 

The  rale  of  damages  in  such  case  is  the  value  of  the  property  removed. 

Trespass  for  taking  a  quantity  of  haj  and  straw.  Plea,  the 
general  issue ;  trial  hj  jury,  March  Term,  1855, — Poland,  J., 
presiding. 

The  plaintiff's  evidence  tended  to  prove  that  in  April,  1852,  he 
leased  his  farm  to  the  defendant  Stevens  until  the  first  day  of 
April,  1853,  for  which  Stevens  was  to  pay  $140,  rent  The 
plaintiff  was  to  put  on  and  did  put  on  to  said  farm  six  cows ;  and 
all  the  hay  and  straw  raised  on  the  farm  was  to  be  foddered  out 
thereon,  and  was  all  to  be  and  remain  the  property  of  the  plaintiff 
until  the  end  of  the  term,  and  until  all  the  conditions  of  the  con- 
tract were  performed  by  Stevens.  Stevens  was  to  put  on  cattle 
enough,  with  those  of  the  plaintiff,  to  consume  all  the  fodder  as  near 
as  they  could  calculate,  and  if  there  was  any  surplus  left,  of  one 
and  a  half  or  two  tons,  the  plaintiff  was  to  have  it,  provided  he 
/  would  pay  as  much  as  anybody  else,     Stevens  entered  into  pos- 

session under  this  lease.  In  November  the  rent  for  the  farm  was 
fully  paid ;  and  about  the  25th  of  December,  Stevens  then  being 
on  the  farm,  and  the  plaintiff' s  six  cows  there  also,  all  the  hay  and 
straw  on  the  farm  was  attached,  as  Stevens'  property.  Stevens 
continued  to  feed  out  the  hay  to  the  stock  till  about  the  1 6th  of 
February,  when  all  of  said  hay  and  straw  was  sold  at  public  auction 
by  a  legal  officer,  as  the  property  of  Stevens,  except  the  hay  and 
straw  now  in  controversy,  which  was  reserved  by  the  officer,  as  the 
debtor's  exemption  under  the  statute.  The  plaintiff's  evidence 
also  tended  to  prove  that  Stevens,  soon  after  the  auction  sale,  sold 
all  the  hay  and  straw,  so  reserved  to  him,  to  the  defendant  Red- 
way,  and  received  his  pay  therefor ;  and  that  about  a  week  after  the 
sale  said  hay  and  straw  was  removed  by  Redway,  and  that  he  was 
assisted  by  Stevens  in  making  the  removal ;  and  that  Redway  knew 
of  the  plaintiff's  interest  in  the  hay  at  the  time  of  making  his  pur« 
chase. 

The  evidence  on  the  part  of  the  defendants,  tended  to  show  that 
by  the  terms  of  the  letting,  it  was  agreed  between  them  that  all 
the  hay  and  fodder  raised  by  Stevens  on  the  farm  should  be  fed 
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out  thereon,  bat  that  there  was  no  agreement  that  the  same  should 
be  the  property  of  the  plaintiff  until  said  contract  should  be  ful- 
filled by  Stevens,  as  the  plaintiff  claimed.  The  evidence  of  the 
defendants  also  tended  to  prove  that  at  the  sheriff's  sale  the  hay 
was  bid  off,  partly  by  Redway,  and  partly  by  one  Mallory,  and  that 
the  plaintiff  bid  off  a  quantity  of  straw  which  was  sold  by  the 
sheriff;  that  the  defendant  Stevens  sold  the  hay  and  straw  that 
was  reserved  to  him  by  the  officer  not  to  Redway  but  to  Mallory, 
and  that  Mallory  exchanged  with  Redway  and  took  the  hay  Red- 
way  had  bid  off  and  let  Redway  have  that  he  had  purchased  of 
Stevens.  The  hay  and  straw,  which  had  been  sold  by  the  sheriff, 
had  not  been  removed  by  the  purchasers,  but  was  in  the  plaintiff's 
bam  when  the  hay  in  controversy  was  removed,  and  there  was  enough 
of  it  to  have  kept  out  the  plaintiff's  cows.  The  defendant's  evi- 
dence also  tended  to  show  that  Redway  had  no  knowledge  of  any 
claim  on  the  hay  and  straw,  except  such  as  Stevens  admitted,  .that 
is,  his  agreement  that  the  same  should  be  fed  out  on  the  place. 

It  was  conceded  that  this  suit  was  commenced  in  the  night  after 
the  hay  and  straw  was  removed,  and  it  was  admitted  that  Stevens 
had  properly  fed  and  cared  for  the  plaintiff's  cows  up  to  that  time. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  trespass  could  not  be  sustained  against  either  defendant,  as 
Stevens  was  a  co-tenant,  or  at  least  a  bailee  with  a  beneficial 
interest,  and  there  had  been  no  destruction  of  the  property,  as  Ste- 
vens had  a  right  to  the  possession  and  control  of  the  hay  and  straw 
and  to  feed  it  to  his  own  stock.  Second,  that  Stevens,  from  his 
relation  to  the  property,  had  such  a  right  that  honafde  purchasers 
from  him  would  be  protected. 

But  the  court  declined  to  charge  as  requested,  and  did  charge, 
among  other  matters  not  objected  to,  that  if  the  jury  found  the  con- 
tract to  be  as  the  defendants  claimed,  a  mere  agreement  by  Stevens 
that  the  hay  and  fodder  was  to  be  fed  out  on  the  place,  then  the 
plmntiff  could  not  recover ;  but  that  if  they  found  that  by  the  con- 
tract between  them,  all  the  hay  and  straw  was  to  be  and  remain 
the  property  of  the  plaintiff,  until  Stevens  should  fully  perform  his 
part  of  the  agreement,  then  the  plaintiff  was  entitled  to  recover  thq 
value  of  the  said  hay  and  straw. 

Verdict  for  the  plaintiff.     Exceptions  by  the  defendant. 
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MerriU  Sf  WtUard  for  the  defendants. 
J.  A,  Wing  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Gh.  J.  The  leading  qaestion  in  this  case,  t.  e. 
whether  the  action  of  trespass  will  lie,  seems  to  us  expressly 
decided  in  the  late  cases  of  Briggs  v.  Oaksj  same  v.  Bostmck,  26  Vt 
138  and  scrnie  v.  Bennett  26  Vt.  146.  These  cases  were  extensively 
discussed  at  the  bar ;  and  the  opinions  contain  all  the  argument 
which  I  could  now  offer,  and  which  it  is  not  important  to  repeat  here. 
The  case  of  Farrant  v.  Tkompsan,  5  Bam.  4*  Aid.  826,  had  been 
adopted  by  this  court  in  Sunft^  v.  Mosely  10  Vt  208,  where  it  was 
decided,  that  if  the .  tenant  of  personal  property,  sold  the  same 
during  the  term,  he  thus  determined  his  tenancy  and  forfeited  all 
right  in  the  property ;  and  the  general  owner  might  sue  either  the 
tenant  who  sold  the  property  or  the  purchaser,  in  trover,  and  by 
parity  of  reason,  in  trespass.  But  in  the  late  cases  referred  to,  we 
decided  that  the  lessor  of  a  farm  who  stipulates,  either  expressly 
or  by  reasonable  implication,  to  have  the  general  property  in  the 
crops,  and  that  they  should  be  consumed  upon  the  farm,  or  if  the 
same  stipulation  was  made  in  regard  to  other  property  put  on  the 
farm,  or  raised  there,  as  that  it  should  be  kept  there  during  the 
term,  and  the  tenant,  in  violation  of  such  stipulations,  sold  the  same 
and  suffered  the  property  to  be  removed  from  the  farm,  all  his 
right  and  interest  therein  was  determined,  and  the  lessor  might 
recover  for  it,  in  trespass,  against  all  consenting  to,  or  aiding  in  the 
removal.  The  same  general  principles  are  held  in  Smith  v. 
AtkinSy  18  Vt.,  461.  We  also  substantially  adopted  the  principles 
of  the  case  of  Lewis  v.  Zgmany  22  Pick.  437,  in  the  case  of 
Briggs  v.  Oaks.  The  difference  between  the  foregoing  cases,  and 
that  of  Jffurd  v.  Barling^  14  Vt ;  S.  C,  16  Vt,  arises  altogether 
fro^  the  difference  in  the  contracts  in  the  cases,  and  the  con- 
struction the  court  gave  to  them.  That  the  contract  in  the  case  of 
Burd  V.  DarUngy  was  fairly  susceptible  of  the  same  construction 
we  give  the  present  contract,  or  which  we  gave  the  contract  in 
Smith  V.  AikinSy  is  undoubtedly  true ;  but  the  contracts  were  very 
far  from  identical,  and  altogether  susceptible  of  the  different  con- 
struction put  upon  them.    But  it  is  certain  the  later  Pas^  in-line 
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very  stronglj  to  the  role  which  we  here  adopt,  and  it  is  undoubt- 
edlj  the  safer  and  surer  rule,  both  for  landlord  and  tenant 

n.  It  is  certain  that  the  defendant  Red  way  could  derive  no  more 
right  from  Stevens  than  Stevens  had,  however  innocently  he  might 
have  acted.  Stevens  stood  in  no  such  relation  to  the  plaintiff,  as 
would  enable  him  to  convey  more  title  than  he  himself  possessed, 
which  was  only  to  have  the  hay  fed  out  upon  the  farm. 

in.  The  rule  of  damages  was  fair  enough,  as  it  seems  to  us. 
The  plaintiff  had  a  right  to  have  aU  the  hay  fed  out  upon  the  farm, 
or  as  nearly  as  the  stock  could  be  calculated  in  proportion  to  fodder, 
leaving  all  doubts  in  favor  of  having  less  stock  than  fodder,  and  the 
small  residue  of  the  hay  the  plaintiff  had  the  right  to  purchase 
upon  certain  terms.  Under  this  state  of  the  contract,  the  plaintiff 
was  not  bound  to  adopt  a  different  rule  of  settling  the  transaction, 
nor,  when  defendant  had  suffered  a  large  quantity  of  hay  to  be  sold 
upon  execution  against  him,  was  plaintiff  bound  first  to  sue  the 
sheriff  and  recover  what  he  could  of  him.  He  might  sue  any  one, 
and  every  one,  who  intermeddled  with  the  hay,  contraiy  to  the 
terms  of  the  lease,  and  the  plaintiff's  rights  under  it 

The  case  seems  to  have  been  correctly  tried,  and  the  judg- 
ment is  affirmed. 


Eleazeb  D.  Wbislet  Ain>    idHABLSs   Wrislet  v.  RuFtrs 

Kenton. 

Lifant     Appearance, 

A  JnsfciM  Judgment  igainrt  a  minor  is  valid,  and  cannot  Im  aet  aside  on  aoeonnt  of 
his  influncf,  if  his  fltther  and  natural  guardian  was  sued  Jointly  with  him,  and 
appeared  and  deftnded  the  suit. 

Audita  Quebela  to  set  aside  a  judgment  recovered  before  a 
justice  of  the  peace,  in  favor  of  the  defendant  against  the  oom- 
plainantSi  on  the  ground  that  the  complainant  Charles  Wrisley  was 
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a  minor,  and  appeared  only  bj  attorney,  and  had  no  guardian  cui 
litem  appointed  to  appear  and  defend  for  him.  Plea,  the  general 
issue ;  trial  by  the  court,  March  Term,  1855, — Poland,  J.,  pre- 
siding. 

Certified  copies  of  the  record  of  the  justice  were  introduced, 
from  which  it  appeared  that  the  suit  was  for  a  trespass  committed 
by  the  complainants  jointly,  and  it  was  admitted  that,  at  the  time  of 
the  rendition  of  the  judgment,  Charles  Wrisley  was  a  minor,  and 
that  the  other  defendant  in  that  suit,  Eleazer  D.  Wrisley,  was  his 
father  and  natural  guardian.  Both  of  the  complainants  attended  the 
trial  and  were  witnesses,  and  each  one  of  them  took  an  active  part  in 
the  preparation  and  management  of  the  defense  of  the  suit  Luther 
Henry  appeared  as  counsel,  and  conducted  the  defense  as  attorney 
for  both,  but  he  testified  that  he  was  employed  by  Charles.  No- 
thing was  said  about  Charles  being  a  minor,  and  no  guardian  was 
appointed  by  the  justice  to  defend  for  him.  Upon  these  facts  the 
county  court  rendered  judgment  for  the  defendant,  to  which  the 
complainants  excepted. 

X.  Henry  for  the  complainants. 

P.  DiUingham  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  This  writ  of  audita  querela  is  brought  to  vacate  a 
judgment  which  was  rendered  against  the  complainants  in  favor 
of  Mr.  Kenyon.  The  ground  of  complaint  is,  that  Charles  Wrisley, 
one  of  the  defendants  in  that  suit,  was  an  infant,  that  he  appeared 
by  attorney,  and  that  no  guardian  ad  litem  was  appointed  by  the 
court  It  appears  from  the  case,  however,  as  well  as  from  the 
record  of  the  justice,  that  Eleazer  D.  Wrisley  was  the  father  and 
natural  guardian  of  the  minor,  that  the  suit  was  prosecuted  to 
judgment  against  them  both,  that  they  appeared  at  the  trial,  and 
that  the  father  took  upon  himself  the  defense  of  the  suit  As  a 
general  rule  infants  must  defend  by  guardian.  They  cannot  appoint 
an  attorney,  and  therefore  cannot  appear  by  one.  Co.  Litt  135, 
b.  note  220.  Comstock  v.  Carr^  6  Wend.  526.  In  cases,  there- 
fore, when  the  infant  is  sued  alone,  or  jointly  with  others,  it  is  in- 
cumbent on  the  plaintiff  to  see  that  the  rights  of  the  infant  are 


NOVEMBER  TERM,  1856. 


Wristeys  «.  Kenyon. 


protected  hj  a  gaardian.  For  that  purpose  the  court,  on  the 
application  of  the  plaintiff,  will  appoint  a  guardian  ctd  Utem,  as 
that  power  is  incident  to  every  qpurt ;  or  the  plaintiff  in  the  first 
instance  may  notify  the  father  of  the  minor  of  the  pendency  of  the 
smtj  and  if  he  appears  and  makes  defense  the  judgment  will  he 
conclusive.  If  notice  has  heen  given  to  the  father  and  natural 
guardian,  no  guardian  ad  litem  need  he  appointed  hy  the  court, 
and  if  an  infant  sues,  or  is  sued,  and  his  natural  guardian  is  a  party, 
as  such,  to  the  proceedings,  no  other  admission  hy  the  court  is 
necessary,  1  Swift's  Dig.  60;  Archer  v.  Frowde^  1  Stg.  304. 
If  an  infant  has  no  natural  guardian,  notice  to  his  general  guar- 
dian appointed  hy  the  orphan's  court  will  he  sufficient,  Mercer  v. 
Waison,  1  Watts,  830.  In  the  case  oiRohiiwm  v.  Swift,  3  Vt  283, 
it  was  held  that  an  infant  was  hound  hy  a  decree  of  the  prohate 
court,  in  the  distribution  of  an  estate,  where  his  guardian  was  noti- 
fied and  defended.  In  such  cases  no  guardian  need  he  appointed 
by  the  court  In  this  case  the  father  was  jointly  sued  with  the 
minor.  He,  therefore,  had  notice  of  the  pendency  of  the  suit 
against  the  minor,  and  he  appeared  and  took  upon  himself  the 
defense  of  the  suit  His  appearance  and  defense  in  that  suit  was 
an  appearance  for  the  infant,  as  well  as  for  himself.  That  the 
father,  as  the  natural  guardian  of  the  infant,  is  the  proper  person 
to  be  notified,  that  he  may  appear  and  defend,  and  that  a  judgment 
against  the  minor,  under  such  circumstances,  will  be  conclusive  and 
binding,  was  decided  in  the  case  of  Priest  v.  HaimiUon^  2  Tyler 
^0.  The  doctrine  of  that  case  is  approved  in  1  Amer.  Lead  Cas. 
265,  and  is  in  accordance  with  the  practice  in  this  state  from  its 
earliest  period. 
The  judgment  of  the  county  court  must  be  affirmed^ 
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BOXBURT. 

School  atstnct  vote* 

The  plaintiff  bollt  a  school  houae  for  the  deftndantB,  under  the  employmeDt,  npon  a 
qwuUum  menUtf  of  one  member  only  of  their  building  committee,  who,  it  waa 
claimed,  could  not  act  without  the  concurrence  of  hiB  auociatee,  and  that  the 
committee  could  not  bind  the  district  to  an  amount  exceeding  9100.00.  The 
Mhool  hoiae  was  worth  Q300.00;  and,  after  its  completion,  the  defendants  yoted 
to  accept  it,  and  voted  to  pay  the  plaintilT  9106.00  therefor.  Skld^  that  the  accept' 
ance  was  absolute,  and  amounted  to  a  ratification  of  the  proceedings  of  the 
Gommittoeman,  and  bound  the  defendants  to  pay  the  plaintiff  what  the  school 
house  was  worth. 

Book  Account.  The  plaintiff's  account  was  for  labor  and 
expenditures  in  building  a  school  house  for  the  defendants,  in  ref- 
erence to  which  the  auditor  reported  the  following  facts. 

In  April,  1851,  the  defendants  voted,  ^to  build  a  school  house 
the  present  jear,**  **  to  raise  one  hundred  cents  on  the  dollar  of  the 
list,**  **  chose  Samuel  Richardson  and  Alvin  L.  Brigham  a  commit- 
tee to  superintend  the  building  of  said  house,''  and  voted  ^  to  leave 
the  plan  of  the  house  to  the  building  committee."  Such  a  tax,  as 
the  grand  list  of  the  district  th%n  was,  would  raise  about  one  hun- 
dred dollars.  The  building  committee  made  application  to  several 
house  builders  for  propositions,  and  Richardson  had  conversation 
with  the  plaintiff  in  reference  to  building  the  house,  and  informed 
his  associate,  Brigham,  that  he  was  inclined  to  contract  with  the 
plaintiff;  Brigham  disagreed,  and  informed  Richardson  that,  if  such 
was  the  case,  he  should  not  act  further  in  the  premises.  Richard- 
son told  the  plaintiff  that  he  knew  what  the  vote  of  the  district 
was, — ^that  he  did  not  feel  authorized  to  pledge  more  than  the 
amount  of  tax,  that  the  plaintiff,  being  present  at  the  time  of  the 
vote  heard  the  conversation, — ^that  the  district  wanted  a  good  house, 
and  would  pay  what  it  was  worth,  and  to  go  on  and  build  a  ffood 
hottse.  The  plaintiff  put  up  the  frame,  and  then  told  Richardson 
that  a  school  house,  upon  the  plan  submitted,  could  not  be  built  for 
the  tax  voted,  but  would  cost  veiy  much  more ;  and  that  if  he 
expected  that  the  plaintiff  was  to  build  it  for  that  sum,  he  should 
not  do  it.  Richardson  then  told  the  plaintiff  to  suspend  the  build- 
ing until  the  next  season,  and  then  go  on  and  build  a  good  house, 
80  that  no  fault  could  be  found  with  it,  and  the  district  would  prob- 
ably pay  him  what  it  was  worth. 
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The  plaintiff  built  the  school  house  agreeably  to  the  plan  sub- 
mitted to  him  by  Richardson, — ^built  it  well,  and-  had  the  same 
completed  late  in  the  fall  of  1852 ;  but  the  delay  was  occasioned 
bj  the  direction  of  Richardson. 

In  the  spring  of  1853,  the  district  voted  to  accept  the  school 
house,  and  voted  to  pay  the  plaintiff  one  hundred  and  Jive  dollars 
for  building  the  same.  The  plaintiff  declined  to  receive  that  sum 
in  full  payment  The  auditor  found  that  the  house  was  worth 
$200.00,  and  allowed  the  plaintiff  that  sum,  and  interest  The 
county  court,  March  Term,  1855, — Poland,  J.,  presiding, — ^ren- 
dered judgment  for  the  plaintiff,  for  the  amount  reported.  Excep- 
tions by  the  defendants. 

IL  Carpenter  for  the  defendants. 

It  was  not  in  the  power  of  one  of  the  committee  to  bind  the  dis- 
trict, and  if  Richardson  contracted  with  the  plaintiff  to  build  the 
house,  or  to  pay  an  additional  sum  from  that  voted,  he  is  liable  to 
the  plaintiff,  and  not  the  district  Morrison  v.  Heathy  11  Yt,  610. 
Angell  and  Ames  on  Corporations,  pp.  279-280,  and  cases  there 
dted.     12  Mass.,  185. 

F.  V.  RandaU  for  the  plaintiff. 

The  direction  of  Richardson  to  build  a  good  house  at  any  rate, 
and  that  the  district  would  pay  what  it  was  worth,  clearly  shows 
that  no  definite  sum  was  fixed  on  as  the  price. 

Brigham  having  declined  to  act  at  all  in  the  capacity  of  building 
oommittee,  Richardson  had  authority  to  proceed  alone  and  build 
the  house,  and  the  district  directly  recognized  this  authority,  by 
voting  to  accept  the  house. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  school  district  voted  to  build  a  school  house, 
aad  to  raise  a  tax  of  one  hundred  cents  on  the  dollar,  which  would 
produce  only  about  the  sum  of  one  hundred  dollars.  The  plan  of 
the  house  was  to  be  left  to  the  building  committee,  Richardson  and 
Brigham.  Though  it  be  granted  that  one  of  the  committee  had 
no  power  to  bind  the  school  district  by  a  contract  which  he  might 
make  without  the  concurrence  of  the  other,  yet  the  school  district 
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might  ratify  the  proceedings  of  one  of  the  committee.  But  the 
house  was  not,  in  fact,  built  under  any  special  contract  with  Rich- 
ardson ;  he  told  the  plaintiff  to  go  on  and  build  a  good  house,  so 
that  no  fault  could  be  found  With  it,  and  that  the  district  would 
probably  pay  him  what  would  be  right.  This  was,  in  fact,  an 
employment  upon  a  qttantum  meruit.  The  plaintiff  built  a  good 
house,  according  to  the  plan  furnished  him  by  Richardson ;  and 
whexi  finished,  the  district  voted  to  accept  it,  and  to  pay  the  plain- 
tiff one  hundred  and  five  dollars  for  building  the  same.  The 
acceptance  of  the  house  is  absolute,  and  not  upon  condition  that 
the  plaintiff  would  accept  of  one  hundred  and  ^ve  dollars  as  a 
compensation.  The  vote  is  to  accept,  and  to  pay^  &c,  and  in  its. 
nature  is  divisible.  The  limitation,  as  to  the  sum  they  would  pay, 
has  no  effect  upon  the  acceptance.  It  is  found  that  it  was  worth 
two  hundred  dollars  to  build  the  house. 
Let  judgment  below  be  affirmed. 


Levi  Colby  Jb.  v,  Levi  Colby. 
Construction  of  deed. 

▲  fiither  deeded  to  bis  son,  as  a  compensation  for  his  senrioes,  a  piece  of  land,  with 
a  condition  in  the  deed  that  the  grantor  was  to  have  the  use  and  improrement  of 
the  premises  daring  his  life,  if  he  should  have  occasion  therefor,  and  should  choose 
to  use  them  Htld^  that  the  grantor  retained  a  life  estate  in  the  premises  which 
was  extinguishable  only  by  deed ;  and  which,  after  a  voluntary  surrender  of  the 
possession  of  the  premises  to  his  son,  but  without  any  writing,  he  could  again  avail 
himself  of,  whenever  he  chose. 

The  nature  of  the  action  originally  brought,  does  not  appear  in 
any  of  the  papers  furnished  to  the  reporter.  The  case  was 
referred,  and  the  referees  reported  the  following  facts. 

The  plaintiff  became  of  age  March  14, 1824,  and  soon  there- 
B^T  agreed  to  go  to  work  for  his  father,  the  defendant,  and  take 
his  pay  in  land.  No  time  was  specified  and  no  price  was  agreed  up(Mi. 
The  plaintiff  labored  for  the  defendant  till  1886,  when,  having 
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intimated  his  desire  for  some  security  for  his  services,  the  defen- 
dant executed  and  lodged  in  the  town  clerk's  office  in  Berlin,  a 
deed  to  the  plaintiff  of  one  hundred  acres  of  defendant's  &uin,  and 
gaye  notice  thereof  to  the  plaintiff.  The  deed  was  a  deed  of  war- 
ranty in  common  form,  with  a  proviso  therein  in  the  following 
words :  ^  provided,  nevertheless,  and  it  is  the  express  condition  of 
this  deed,  that  I  am  to  have  the  use  and  improvement  of  the 
premises  during  my  life,  if  I  have  occasion  therefor,  and  shall 
choose  to  do  so."  No  settlement  was  made  by  the  parties,  and  no 
valuation  was  fixed  to  the  land  so  conveyed.  In  1840  the  defen- 
dant sold  out  that  portion  of  his  farm  upon  which  he  lived,  erected 
a  house,  bam,  and  out-buildings  upon  the  land  which  he  had 
deeded  to  the  plaintiff,  and  commenced  living  thereon.  The  plain- 
tiff continued  to  labor  for  the  defendant  and  assist  in  carrying  on 
the  farm,  without  any  other  contract  than  the  arrangement  entered 
into  in  1824,  and  without  any  settlement  in  relation  to  the  same, 
until  1847,  when  the  defendant  told  the  plaintiff,  that  he,  the  defen- 
dant, had  become  too  aged  to  carry  on  the  farm,  and  that  he,  the 
plaintiff,  must  take  it  and  carry  it  on ;  and  thereupon  the  defendant 
yielded  up  the  control  and  management  of  the  farm,  together  with 
all  the  stock,  hay,  grain,  provisions,  wood  &c.,-to  the  plaintiff,  who 
has  had  the  sole  control,  management  and  use  of  the  same  ever 
since.  The  land  and  such  portion  of  the  personal  property  as  were 
liable  to  taxation  were  set  in  the  plaintiff's  list  in  the  spring  of 
1847,  and  such  has  been  the  case  with  all  the  taxable  property  on 
the  farm  ever  since.  The  defendant  and  his  wife,  (the  father  ai^d 
mother  of  the  plaintiff)  continued  to  reside  in  the  family,  and  were 
supported  by  the  plaintiff,  they  doing  such  light  work  and  chores 
as  their  age  and  infirmities  admitted,  and  as  they  chose  to  do,  until 
May,  1854,  when,  some  difficulty  having  arisen  in  the  family,  the 
defendant  left  and  claimed  a  settlement  with  the  plaintiff.  The 
referees  further  reported,  that  if  the  court  were  of  opinion  from  the 
facts  found  and  detailed  as  above,  that  the  defendant  had  not  sur- 
rendered his  life  estate  in  the  land  deeded  by  him  to  the  plaintiff  in 
1836,  and  had  still  a  right  of  re-entry  thereon,  they  found  due  to 
the  plaintiff  from  the  defendant,  to  settle  all  matters  in  controversy 
between  them,  the  sum  of  five  hundred  and  twenty-three  dollars ; 
but  that  if  the  court  should  be  of  opinion  from  the  foregoing  facts. 
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that  the  defendant  had  surrendered  his  life  estate  in  said  premises^ 
and  had  no  right  to  resume  the  possession  and  use  of  the  same, 
they  then  found  due  from  the  defendant  to  the  plaintiff,  to  settle  all 
matters  in  controversy  between  them,  the  sum  of  two  hundred  and 
three  dollars.  Upon  this  report  the  oountj  court,  March  Term, 
1855,-*-*PoLAND,  J.,  presiding, — ^rendered  judgment  for  the  plaintiff 
to  recover  the  largest  sum  reported. 
Exceptions  by  both  parties. 

MerriU  ^  WiUard  for  the  plaintiff. 

We  claim  one  of  three  constructions  for  this  deed.  1.  An  estate 
which  depended  upon  the  election  of  the  defeadant,  without  any 
provision  that  the  elecHan  should  be  expressed  in  writing.  2.  A 
life  estate  which  might  determine  upon  the  contingency  of  the  defen- 
dant's choice  or  election,  or,  8.  An  estate  at  the  will  of  the  defendant, 
which  could  be  determined  or  surrendered  without  a  deed.  Cruise 
voL  1,  p.  259. 

If  it  was  either  of  these  we  submit  that  the  defendant  had  no 
longer  any  estate  under  the  deed. 

1.  The  referees  find  that  he  has  made  his  election-^-held  the 
estate  as.  long  as  he  chose,  and  given  it  up.  He  is  estopped  now 
from  making  another  election  to  the  prejudice  of  the  plaintiff,  who 
has  made  investment  upon  the  faith  of  the  surrender. 

2.  If  the  second  construction  is  taken,  the  contingency  has  hap- 
pened, and  the  estate  is  determined  by  its  terms. 

8.  If  it  be  treated  as  an  estate  at  will,  it  has  been  surreodered, 
and  cannot  be  resumed. 

Htaton  4*  Retd  for  the  defendant 

L  The  effect  of  the  deed  of  Levi  Colby  to  his  son,  is  to  give  the 
father  a  life  estate,  and  the  son  a  fee  after  this  estate  for  life.  4 
Kent  25 ;  2  Bacon's  Abr.  559 ;  1  Cruise  105-6 ;  Chrham  v. 
Ikmiels,  28  Yt  600 ;  and  to  divest  this  estate  of  the  father,  a  sur- 
render or  its  equivalent  is  required.    4.  Cruise  92  §  1  and  2. 

n.  The  defendant  intended  no  surrender  of  his  estate  by  what 
transpired  in  April,  1847.  There  was  no  such  contract  between 
the  parties,  and  no  consideration  for  any.  This  transaction  has  no 
reference  to  the  deed.    It  was  not  alluded  to  or  thought  of. 
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in.  A  surrender,  as  well  as  anj  other  divestment  of  title,  to  be 
vaUd,  most  be  in  writing.  Comp.  Stat  389  §  1,  887  §  24.  4  Kent 
103-92.    4  Cruise  93,  §  5  and  6. 

The  opinion  of  the  court  was  delivered  hj 

Redfield,  Ch.  J.  The  onlj  question  made  in  the  present  case 
is  in  regard  to  the  estate  which  remained  in  the  defendant  after  his 
deed  to  the  phdntifiT  of  the  one  hundred  acres.  We  think  it  must 
be  regarded  as  a  life  estate,  which  he  could  use  at  any  time  when 
he  chose,  and  that  the  right  to  use  it  was  intended  to  continue 
through  life,  as  a  security  for  his  maintenance.  This  is  the  only 
reasonable  construction  to  be  put  upon  the  terms  of  the  deed,  when 
viewed  in  connection  with  the  purpose  of  the  conveyance,  and  the 
situation  of  the  parties. 

The  surrender  of  the  control  of  the  farm,  and  the  stock,  and  the 
business,  is  certainly  not  sufficient  to  extinguish  the  defendant's 
light  in  the  Jand.  That  could  only  be  done  by  deed,  executed  in 
the  form  prescribed  in  the  statute.  The  statute  in  terms  extends 
to  the  surrender  of  an  estate,  which  in  strictness  only  applies  to  a 
life  estate,  or  some  lesser  estate,  conveyed  to  him  who  is  the  owner 
of  the  fee  in  reversion. 

But  the  referees  have  not  found  that  it  was  the  defendant's  inten- 
tion to  surrender  and  extinguish  his  life  estate,  and  we  are  satisfied 
that  what  transpired  is  quite  consistent,  perhaps  more  consistent 
with  the  purpose  of  retaining  than  surrendering  it.  It  is,  indeed^ 
one  of  the  cases  which  shows  the  wisdom  of  requiring  the  convey- 
ance of  land,  to  be  by  a  solemn  and  formal  instrument. 

Judgment  affirmed. 
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William  Mabshall  v.  Axbebt  Town. 
Sale  of  property  upon  mesne  process.    Attachment.    Possession. 

Property  attached  maj  be  sold  upon  mesne  process,  in  pursuance  of  the  statute, 
(Comp.  Stat.  ch.  81  f  81)  before  the  serWoe  of  the  writ  is  completed,  by  the  deliyery 
of  a  oop7  of  it  to  the  defendant. 

A  sale  upon  mesne  process,  of  a  part  only  of  the  property  attached,  but  for  an 
amount  exceeding  the  plaintiff's  claim,  and  exceeding  the  amount  to  which  the 
officer  Is  commanded  to  attach,  will  not  dissolve  the  attachment  as  to  the  remainder, 
or  impair  the  creditor's  lien  upon  it. 

Property  sold,  which  is  in  the  possession  of  a  third  person,  is  subject  to  attachment 
as  the  property  of  the  vendor,  until  the  vendee  gives  notice  of  his  ownership. 

If  property  is  attached  and  removed  to  the  building  of  a  third  person  by  his  per- 
mission, but  with  an  understanding  that  he  is  to  assume  no  responsibility  as  to  its 
custody  or  safb  keeping,  the  attaching  officer  is  to  be  regarded  as  the  person 
having  the  possession  of  the  property,  and  any  notice,  in  reference  to  a  change  in 
the  ownership  of  it,  should  be  given  to  him,  and  not  to  the  owner  of  the  building. 

Trovee  for  a  quantity  of  com  which  the  plaintiff's  testimony 
tended  to  show  was  sold  to  him  by  William  P.  Briggs,  on  the  7th 
of  December,  1852,  at  which  time  the  plaintiff  took  a  lease 
of  the  said  Bri^s*  real  estate  in  Richmond.  The  written  lease 
which  was  executed  by  them,  contained  a  transfer  of  the  com  in 
question,  and  of  some  other  personal  property,  for  all  which,  the 
plaintiff's  testimony  tended  to  show,  he  was  to  pay  50Ci  dollars  to 
one  Thomas  Reed,  to  whom  Bri^s  was  indebted.  The  com  bad 
been  attached  with  other  property  on  the  7th  day  of  the  preceeding 
October,  upon  a  writ  in  favor  of  A.  B.  Maynard  against  said 
Briggs ;  and  afterwards  on  the  11th  of  October  and  the  1st  of 
November  upon  writs  against  Briggs,  in  favor  of  Wires  &  Peck, 
and  of  Whipple  &  Jones.  These  attachments  were  made  by 
leaving  copies  at  the  town  clerk's  office ;  but  about  the  30th  of 
October,  1852,  the  attaching  officer  removed  the  com  from  the 
premises  of  Briggs  to  the  corn-barn  of  the  defendant,  by  his  per- 
mission ;  but  the  defendant,  when  giving  the  permission,  told  the 
officer  he  would  not  assume  any  responsibility  whatever,  of  its 
custody,  or  for  its  safe  keeping,  to  which  the  officer  repfied  that 
he  required  none.  The  attachments  in  favor  of  Wires  &  Peck, 
and  of  Whipple  &  Jones,  were  released  on  the  8th  of  Decem- 
ber, 1852,  and  on  the  9th  of  December,  1852,  the  com  sued  for, 
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was  attatched  bj  the  same  officer  upon  a  writ  in  favor  of  J.  &  J. 
H.  Peck  &,  Co.,  against  Briggs ;  and  it  was  admitted  that  said  writ 
had  been  duly  returned  to,  and  was  pending  in  Chittenden  county 
court,  and  that  the  said  Pecks  &  Co.  were  creditors  of  Briggs. 
It  appeared  from  the  files  and  records  in  the  suit  Maynard  v. 
Briggs,  that  the  attaching  officer  on  the  ISth  of  December, 
1852,  sold  upon  the  writ,  upon  the  previous  application  of  the 
plaintiff,  and  in  pursuance  of  the  statute,  a  part  of  the  property 
attached  in  that  suit,  not  including  this  com,  for  the  sum  of 
$  341,48,  exclusive  of  the  expense  of  the  sale ;  and  that  this  amount 
exceeded  Maynard's  claim,  and  the  amount  to  which  the  officer 
was  commanded  to  attach  in  his  writ ;  and  that  a  judgment  was 
regularly  obtained,  and  an  execution  issued,  in  favor  of  Maynard, 
on  the  17th  of  May,  1853,  which  was  the  first  day  upon  which  he 
was  entitled  to  it  It  also  appeared  that  the  service  of  the  writ 
upon  Briggs  was  not  completed 'j  by  delivering  a  copy  of  it  to  him 
until  the  7th  of  February,  after  the  sale ;  but  this  was  more  than 
twelve  days  before  the  session  of  the  court  at  which  it  was  made 
returnable.  It  was  claimed  by  the  plaintiff  that,  for  this  reason, 
the  sale  of  the  property  was  void,  and  the  officer  a  trespasser ;  also 
that  the  sale  of  property  attached  to  an  amount  equal  to  that  which 
the  officer  was  commanded  in  the  writ  to  attach,  operated  as  a  dis- 
charge or  dissolution  of  the  attachment,  as  to  the  remaining  prop- 
erty not  sold ;  but  the  court  instructed  the  jury,  that  if  the  pro- 
ceedings were  in  other  respects  regular,  the  sale  would  not  be 
invalid  on  account  of  the  copy  of  the  writ  not  having  been  given 
to  the  defendant  Briggs  at  the  time  of  the  sale  ;  and  that  the  sale 
of  a  part  of  the  property  would  not  have  the  effect  of  releasing 
the  remainder,  but  that  the  officer  would  still  have  the  right  of 
holding  it  untU  a  final  judgment  was  rendered  in  the  suit ;  and  to 
these  instructions  the  plaintiff  excepted. 

Evidence  was  introduced  by  the  plaintiff,  tending  to  prove  that 
on  the  8th  of  December,  1852,  he  notified ^the  defendant  that  he 
had  purchased  the  com ;  but  this  was  denied  by  the  defendant, 
whose  testimony  tended  to  'prove  that  no  notice  was  given  to  him 
until  some  weeks  after  the  attachment  of  the  Pecks.  The  court 
charged  the  jury,  that  it  was  necessary  for  the  plaintiff  to  have 
given  notice  to  the  defendant,  that  he  had  become  the  owner  of  the 
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oom ;  and  that  if  no  notice  was  given  until  after  it  was  attached  on 
the  writ  of  the  Pecks,  that  attachment  would  hold  against  the 
plaintiff's  title ;  and  to  this  charge  the  plaintiff  also  excepted. 

Evidence  was  ^ven  tending  to  prove  that  the  com  in  question 
was  not  originally  attached  on  the  writ,  in  favor  of  Maynard,  but 
no  question  of  law  was  reserved  on  this  part  of  the  case ;  and  it 
was  claimed  on  the  part  of  the  defendant,  that  the  alledged  sale 
from  Briggs  to  the  plaintiff,  was  fictitious  and  fraudulent  The 
jury  returned  a  verdict  for  the  defendant 

W.  P.  Briggs  for  the  plaintiff. 

Peck  Sf  Harvey  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

ISHAM,  J.  The  plaintiff  claims  title  to  the  oom,  for  which  this 
action  is  brought,  under  a  contract  of  sale  contained  in  a  lease  of 
certain  premises  to  himself  given  by  Mr.  Briggs  on  the  7th  of 
December,  1852,  for  which,  the  plaintiff  was  to  pay  Mr.  Reed,  to 
whom  Mr.  Briggs  was  then  indebted,  the  sum  of  five  hundred  dol- 
lars. It  appears  from  the  case,  that  at  the  time  of  that  sale,  this 
com,  with  other  personal  property,  had  been  attached  as  the  prop- 
erty of  Mr.  Briggs  at  the  suit  of  Mr.  Maynard,  of  Messrs. 
Wires  &  Peck,  and  of  Whipple  &  Jones,  and  that  those  attach- 
ments were  then  subsisting  liens  on  the  property.  Mr.  Briggs, 
therefore,  at  the  time  of  that  sale,  had  a  general  property  in  this 
com,  which  passed  to  the  plaintiff  under  that  sale ;  but  a  special 
property  existed  in  the  officer  by  whom  the  attachment  was  made, 
with  the  right  also  of  its  exclusive  possession.  So  long  as  that 
right  of  the  officer  exists,  it  is  obvious  that  the  plaintiff  cannot  sus- 
tain this  action.  The  suits  of  Messrs.  Wires  &  Peck,  and 
Whipple  &  Jones,  were  settled  on  the  8th  of  December,  1852, 
leaving  only  the  attachment  of  Mr.  Maynard  as  a  lien  on  the  prop- 
erty. The  attachment  in  that  case  was  made  on  the  7th  of 
October,  1852,  and  a  copy  of  that  attachment  was  duly  left  in  the 
town  clerk's  office.  A  judgment  was  recovered,  and  an  execution 
issued  on  the  17th  of  May,  1853,  which  was  the  first  day  that  it 
could  lawfully  issue.    It  is  insisted  that  the  Hen  created  by  that 
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attachment  was  dissolved ;  and  that  the  officer  had  no  right,  on  the 
strength  of  it,  to  retain  the  property  from  the  possession  of  the 
pUiintiff.  From  the  records  in  that  case  it  appears  that,  on  an 
application  duly  made  for  that  purpose  mider  the  statute,  the  officer 
sold  on  the  writ  personal  property,  other  than  the  com  in  question, 
to  the  amount  of  $341,48,  being  more  than  the  amount  of  the 
plaintiff's  claim,  and  more  than  the  amount  for  which  he  was  com- 
manded to  attach ;  and  that  this  sale  was  made  before  a  copy  of 
the  writ  was  delivered  to  Mr.  Briggs.  We  are  satisfied  that  the 
neglect  of  the  officer  to  deliver  to  Mr.  Briggs  a  copy  of  the  writ, 
will  not  affect  the  legality  of  that  sale.  The  requirement  of  the 
statute  in  that  respect  is  complied  with  if  the  copy  is  lefl  twelve 
days  before  the  session  of  the  court  to  which  the  writ  is  returnablCr 
The  object  of  that  provision  is  to  notify  the  defendant  of  the  pen- 
dency of  the  suit,  the  cause  of  action  upon  which  the  plaintiff  has 
declared,  and  the  term  of  the  court  in  which  his  appearance  is  to 
be  entered.  The  Comp.  Stat.  245,  providing  for  the  sale  of  perr 
sonal  property  on  mesne  process^  is  a  distinct  and  independent 
provision.  Except  in  the  particulars  above  mentioned,  it  was  not 
pretended,  at  the  argument  of  the  case,  that  there  was  any  irregur 
larity  in  that  sale.  We  are  not  called  upon  to  express  an  opinion 
upon  the  question,  whether  the  officer  was,  in  all  respects,  justified 
in  making  a  sale  of  that  property  to  that  amount,  as,  in  any  event, 
we  think,  it  will  not  have  the  effect  to  dissolve  the  attachment  upon 
any  of  the  property  which  was  included  in  the  officers  return. 
The  sale  changed  the  form  of  the  security,  but  preserved  the  lien. 
If,  in  that  proceeding,  the  officer  abused  the  process  in  his  hands, 
its  effect  will  be,  not  to  destroy  the  lien  of  the  creditor,  but  to 
subject  the  officer  to  a  liability  in  an  action  on  the  case  for  such 
damages  as  the  party  injured  has  actually  sustained.  In  the  case 
ci£ Pier$on  v.  Gale,  8  Vt.  512,  the  court  remarked,  that  "it  is  well 
"  settled,  that  whenever  the  process  is  regular,  and  issues  from  a 
"  court  of  competent  jurisdiction,  ^neither  the  officer  or  party  are 
^  liable  in  trespass,  for  any  mere  abuse  of  the  process,  however 
"  groundless  or  malicious  their  proceedings  may  be ;  but  the  appro- 
"  priate  remedy  is  case."  The  doctrine  of  that  case  is  fully  sus- 
tained by  both  English  and  American  authorities.  Luddington  v. 
Pecky  2  Conn.  700.     WcUson  v.  Watson,  9  Conn.  148,     Broum  v, 
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Foster,  7  Wend.  801.    Belk  v.  Broadbent  3  Term.  185.     Chitty  on 
Plea.  187,  136. 

But  if  that  sale  was  illegal,  and  if  the  attachment  was  dissolved 
by  it,  the  difficulty  in  sustaining  this  action  is  not  remoyed.  The 
attachment  of  Fecks  &  Co.,  was  placed  on  this  corn,  as  the  property 
of  Mr.  Bri^;s,  on  the  9th  day  of-  December,  1852,  the  second  day 
after  the  sale  by  Mr.  Briggs  to  the  plaintiff,  and  long  before  the 
sale  of  the  personal  property  on  mesne  process.  That  suit,  it 
appears,  is  still  pending  in  Chittenden  county ;  and  also  that  they 
are  in  fact  the  creditors  of  Mr.  Briggs.  If  a  lien  on  that  property 
has  been  created  by  that  attachment,  and  if  that  property  was  then 
subject  to  be  taken  as  the  property  of  Mr.  Briggs,  it  is  obvious, 
that  this  action  cannot  be  sustained,  for  the  officer  has  still  a  special 
property  in  the  com,  and  a  subsisting  right  to  its  exclusive 
possession.  The  sale  of  the  property,  by  Mr.  Briggs,  passed  a  valid 
title  to  the  plaintiff  as  against  himself,  but  not  as  to  his  creditors. 
If  the  property  had  remained  in  the  possession  of  Mr.  Briggs,  a 
visible  and  substantial  change  of  its  possession  would  have  been 
necessary  to  protect  it  from  being  attached  as  his  property ;  but  as 
the  property  was  in  the  hands  of  a  third  person,  notice  of  the  sale, 
and  of  his  right  to  the  property,  was  necessary  to  have  been  given 
by  the  plaintiff  to  the  officer  having  its  custody  and  possession. 
Such  notice  would  be  equivalent  to  a  change  of  possession.  Bar- 
Tiey  V.  Brown,  2  Vt  374.  Potter  v.  Washburn,  13  Vt.  558.  On 
this  subject  the  court  charged  the  jury,  that  it  was  necessary  for 
the  plaintiff  to  give  notice  to  the  defendant  that  he  had  become  the 
owner  of  the  property,  and  that  if  no  notice  was  given  until  afler 
the  attachment  of  Pecks  &;  Co.,  that  attachment  would  hold  the 
property  as  against  the  plaintiff.  The  jury  returned  a  verdiet  for 
the  defendant,  thus  in  effect  finding  that  no  such  notice  was  given 
before  that  attachment  was  made.  There  was  no  other  issue 
involved  in  the  case,  upon  which  that  verdict  could  have  been  ren- 
dered, but  the  fact,  that  the  sale  from  Mr.  Briggs  to  the  plaintiff 
was  fraudulent  in  fact ;  and  that,  with  greater  certainty,  would  sub- 
ject the  property  to  be  taken  as  the  property  of  Mr.  Briggs.  There 
has  been  no  point  of  time,  therefore,  from  the  day  when  this  prop- 
erty was  first  attached,  on  the  7th  of  October,  1852,  to  the  present 
time,  in  which  the  officer  has  not  had  not  only  the  right  of  property 
but  the  right  of  possession  to  this  corn  as  against  tl^e  plaintiff. 
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But  if  DOtice  had  been  given  to  the  defendant,  we  think,  the 
difficulties  are  not  removed  so  as  to  enable  the  plaintiff  to  sustain 
this  action.  It  is  distinctly  stated  in  the  case,  that  about  the  30th 
of  November,  1852,  the  officer  who  made  the  attachment,  removed 
the  com  from  the  premises  of  Mr.  Briggs,  and  placed  it  in  the 
corn-bam  of  the  defendant  On  that  occasion  the  defendant 
informed  the  officer  that  he  would  not  assume  any  responsibility 
whatever  of  its  custody,  or  for  its  safe  keeping ;  and  that  the  officer 
then  informed  him  that  he  asked  for  no  such  assurances.  Under 
those  circumstances,  it  cannot  be  said  that  the  defendant  stood  as 
the  bailee  of  the  officer,  or  even  as  his  servant  It  may  be  said 
with  greater  propriety,  that  the  officer  still  had  the  custody  of  this 
property ;  and  for  that  purpose  also,  by  the  license  and  permission 
of  the  owner,  the  possession  of  the  building  in  which  it  was  placed. 
The  notice  of  the  sale  of  this  property,  for  the  purpose  of  effiscting 
a  change  of  its  possession,  and  placing  it  in  a  situation  in  which  it 
could  not  be  taken  as  the  property  of  Mr.  Briggs,  should  have 
been  given,  not  to  the  defendant,  but  to  the  officer  having  its  cus- 
tody and  possession.  For  the  want  of  such  notice,  there  was  no 
change  of  its  possession,  either  actual  or  cpnstmctive,  and  the 
property  remained  subject  to  be  attached  as  the  property  of  Mr. 
Bri^s.  In  every  point  of  view,  therefore,  in  which  we  have  been 
able  to  look  at  this  case,  we  are  unable  to  see  any  ground,  on  which 
this  action  pan  be  sustained. 

The  judgment  of  the  county  court  must  be  affirmed. 


Thatbr  &  Williams  r.  Daniel  Eellet,  Je.;  Smith,  El- 
DBiDOE  &  Lee,  Trustees;  Hodges  &  Robinbon,  Olaimants. 

Assignment  of  future  earnings  for  future  advances. 

A  person  In  the  actual  employment  of  another,  from  whom  he  Ib  reoeiring  wages  at 
a  stipnlated  rate,  may  make  a  ralid  aeeignment  of  his  fhtiire  earnings;  although 
the  employment  is  for  no  definite  period,  and  may  be  terminated  at  any  time  by 
either  party. 
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Snoh  an  assignment  may  be  made  for  the  purpose  of  obtaining  fUtnre  advances  ae 
well  as  to  secure  a  present  Indebtedness. 

Trustee  Process.  The  plaintiff's  writ  was  served  on  the 
28th  of  September,  1854.  The  persons  summoned  as  trustees 
were  the  trustees  of  the  holders  of  the  first  mortgage  bonds  of  the 
Vermont  Central  Railroad  Company,  and  the  principal  defendant 
had  for  two  years  previous  to  that  time  labored  for  them  at  a  given 
price  per  day,  but  without  any  agreement  as  to  time,  they  having 
the  right  to  discharge  him,  and  he  the  right  to  leave  at  any  time. 
The  trustees  were  then  owing  him  seventy-five  dollars,  and  l>e  still 
continued  in  their  employment,  and  at  the  time  of  disclosing,  they 
were  owing  him  one  hundred  and  twenty-one  dollars. 

In  February,  1854,  the  principal  defendai^t  executed  and  de- 
livered to  the  claimants  a  written  assignment,  of  which  the  follow- 
ing is  a  copy. 

"  In  consideration  of  one  dollar  paid,  to  my  full  satisfaction,  by 
"  Hodges  &  Robinson,  of  Northfield,  Vt-,  and  also  of  my  previous 
"  indebtedness  to  them,  and  to  secure  them  therefor,  and  also  for 
"  any  general  balance  of  account,  I  hereby  assign  and  transfer  to 
"  them  or  their  order,  all  that  is  now  due  me,  and  what  may  be  for 
"  the  space  of  twelve  months  due  me  from  the  trustees  of  the  first 
"  mortgage  bonds  of  the  Vermont  Central  Railroad  Company,  or 
"  the  corporation  thereof,  on  account  of  services  for  either,  and  I 
'^hereby  order  the  same  paid  to  the  said  Hodges  &  Robinson, 
**  without  further  direction,  ipid  their  receipt  shall  and  is  hereby 
*^  made  a  full  discharge  of  and  for  the  same.  Northfield,  February 
«« 10, 1854." 

On  the  17th  of  June,  1854,  the  principal  defepdant  was  indebted 
to  the  claimants  in  the  sum  of  $86.71,  for  which  he  gave  them  his 
pote,  and  he  subsequently  received  advances  from  them  which 
amounted,  including  the  note,  at  the  time  of  the  service  of  the 
trustee  process,  to  $196,56.  The  trustees  had  notice  of  the  assign- 
ment on  the  day  of  its  date,  and  in  pursuance  of  it  made  payments 
to  the  claimants,  on  account  of  their  indebtedness  to  the  principal 
defendant;  but  no  copy  of  the  assignment  was  recorded  in  the 
county  clerk's  office. 

Upon  the  foregoing  facts,  the  county  court,  March  Term,  1855, — 
J^OLAND,  J.,  presiding, — ^adjudged  that  tlie  trustees  we^re  charge- 
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able,  and  that  the  claimants  were  not  entitled  to  the  funds,  &c 
Exceptions  bj  the  claimants. 

F,  V.  RandaU,  for  the  plaintiffs,  cited  10  Vt  251 ;  23  Vt.  531 ; 
15  Vt  252 ;  21  Vt  426 ;  7  Met  335 ;  1  Gray  105 ;  Laws  of 
1852,  p.  14. 

H,  Carpenter y  for  the  claimants,  cited  23  Vt  546;  4  Cash.  214; 
7  Met  335;  2  Met  335;  3  Met  297;  10  Mass.  319;  12  Mas& 
206 ;  8  Cush.  151 ;  18  Vt  277. 

The  opinion  of  the  court  Was  delivered  by 

IsHAM,  J.  It  is  admitted  that  the  trustees  were  Indebted  to  the 
principal  debtor,  in  the  sum  of  seventy-fiye  dollars,  at  the  time  of 
the  service  of  this  writ,  and  in  a  larger  sum  at  the  time  of  their 
disclosure.  But  it  is  insisted  that  they  are  not  chargeable,  as 
trustees,  in  this  case,  as  the  debt  had  been  assigned  to  the  claim- 
Ants  before  the  service  of  this  process,  of  which  the  trustees  had 
botice,  and  in  pursuance  of  which  they  had  made  several  payments. 

The  assignment  of  this  claim  was  made  on  the  10th  of  Feb- 
ruary, 1854.  It  is  not  expressly  stated  that  there  was  an  indebt- 
edness, from  the  principal  debtor  to  the  claimants,  at  the  time  that 
assignment  was  made.  But  the  assignment  purports  to  have  been 
made  to  secure  them  on  a  previous  indebtedness,  as  well  as  for 
subsequent  advances.  The  inference  is  not  unreasonable,  that  the 
note  of  $86.71,  which  was  given  by  the  debtor  to  the  claimants 
on  the  17th  of  June,  1854,  was  for  an  indebtedness,  in  part  at  least, 
at  that  time ;  but  if  not,  the  effect  will  be  the  same,  if  it  was  made 
to  obtain  future  advances.  Neither  does  it  appear  that  there  was 
an  indebtedness,  at  the  time  of  the  assignment,  from  the  trustees  to 
the  principal  debtor.  There  is  nothing  stated  in  the  case  showing 
that  such  an  indebtedness  existed.  The  case  must  be  considered^ 
therefore,  as  if  there  was  no  existing  claim  due  from  the  trustees 
to  the  debtor  at  that  time.  The  question  then  arises,  whether  that 
assignment  gave  to  the  claimants  such  a  right  to  the  money  as  it 
fell  due  from  the  trustees  to  the  principal  debtor,  for  his  subsequent 
earnings,  as  will  enable  them  to  hold  it,  against  an  attachment  by 
this  trustee  process.    In  the  case  of  MahiU  v.  Quinn  and  trustees^ 
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1  Gray  105,  it  was  held  that  an  assignment  could  not  be  made  of 
future  earnings,  ^^when  they  constituted  a  mere  possibility  coupled  with 
no  interest^  Such  a  state  of  things,  it  was  held,  existed,  when  the 
person  making  the  assignment  was  under  no  subsisting  engagement 
under  which  wages  were  to  be  earned,  and  when  it  depended  alto- 
gether upon  a  future  engagement  whether  anything  would  ever 
become  due.  But  when  the  debtor  is  in  the  actual  employment  of 
another,  and  is  receiving  wages  under  a  subsisting  engagement,  an 
assignment  by  him  of  his  ftiture  earnings  may  be  made,  not  only 
for  the  security  and  payment  of  a  present  indebtedness,  but  for 
such  advances  as  he  may  find  it  necessary  to  obtain.  This  princi- 
ple is  fully  established  by  the  cases  to  which  we  were  referred. 
Weed  V.  Jewett,  2  Met.  608  ;  Brackett  v.  Elake,  7  Met.  335 ;  Em- 
ery V.  Lawrence,  8  Gush.  151 ;  2  Selden  187, 

The  debtor  in  this  case,  at  the  time  of  his  assignment  to  the 
claimants,  was  in  the  actual  employment  of  the  trustees,  under  a 
subsisting  contract,  at  a  given  price  per  day,  and  had  in  that  man- 
ner labored  for  them  for  some  two  or  three  years  previous ;— and 
though  he  had  the  right  to  leave  their  employment,  and  they  had 
the  right  to  discharge  him,  yet  so  long  as  that  relation  existed  be- 
tween them,  we  think,  the  authorities  are  satisfactory  in  holding 
that  the  claimants  were  entitled  to  receive,  under  that  assignment, 
his  accruing  wages,  in  payment  of  the  advances  which  they  had 
made. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
trustees  discharged^ 


Elhjjtak  W.  Cbam  v.  Geoboe  Watson. 

Scde. 

k  person  oontraotliig  to  pnrohue  a  good  article  will,  if  he  accept  one  which  is  depre- 
ciated, with  Imowledge  of  its  condition,  but  without  otjecting  to  it  on  that  account, 
be  holden  to  pay  the  price  originaUy  stipulated. 
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Book  Account.  The  auditor  reported  that  on  the  30th  day 
of  JaDuarj,  1854,  at  Concord,  N.  H.,  the  plaintiff  contracted  with 
the  defendant  to  seU  him  one  thousand  hushels,  or  more,  of  potatoes, 
delivered  in  Boston,  in  good  order  and  well  sorted,  at  seventy  cents 
per  hushel,  to  be  delivered  on  or  before  the  first  day  of  April  then 
next,  to  be  paid  for  by  the  defendant  as  fast  as  delivered ;  that  on  the 
28th  day  of  February  following,  the  plaintiff  delivered,  on  said 
contract,  672-^  bushels,  195  of  which  were  unassorted,  and  many 
were  more  or  less  frozen  ;  that  the  parties  agreed  that  the  frozen 
and  small  ones  should  be  drawn  out,  and  the  good  ones  thereby 
ascertained,  and  it  subsequently  turned  out  that  157^  bushels  'of 
the  67 2|  were  frozen,  or  too  small  for  market,  leaving  515  bushels 
to  be  accounted  for,  at  seventy  cents  per  bushel,  amounting  to 
$360.50,  and  that  the  plaintiff  sold  defendant  a  lot  of  straw,  boards, 
&c„  at  $3.00,  making  the  plaintiff's  whole  account  $363.50, 
toward  which  the  defendant  had  paid  at  different  times,  $347.50, 
leaving  a  balance  of  $16.00,  which  he  allowed,  with  interest  on 
the  same  to  September,  1853,  making  $17.44 ;  that  it  was  proved 
that  no  more  potatoes  were  freighted  to  Boston  by  the  plaintiff, 
until  about  the  10th  or  12th  of  the  following  April,  and  those  the 
plaiatiff  sold  to  another  party ;  and  that  it  was  also  proved  that 
the  sound  potatoes  were  damaged  for  sale  10  cents  in  the  bushel, 
by  having  had  the  frozen  ones  among  them,  but  that  he  made  no 
allowance  for  such  damage. 

Upon  this  report  the  county  court,  September  Term,  1855, — 
Poland,  J.,  presiding, — ^rendered  judgment  for  the  plaintiff  for 
the  amount  reported  by  the  auditor. 

Exceptions  by  the  defendant 


for  the  defendant 


P.  DiUingham  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfielb,  Ch.  J.  We  understand  the  report  of  the  auditor  to 
find,  that  the  potatoes  allowed  were  accepted  upon  the  contract, 
and  if  so,  the  defendant  is  bound  by  such  acceptance,  however 
much  they  were  really  depreciated,  as  it  was  not  by  any  latent 
defect,  but  by  being  mixed  with  the  others,  which  was  well 
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known  at  the  time  of  the  acceptance,  and  no  objection  seems  to 
have  been  made  on  that  accounts  If  not,  the  defendant  is  bound 
bj  the  acceptance,  and  must  pay  for  th^m  at  the  stipulated  price, 
as  no  damages  were  shown  by  the  entire  contract  not  being  fully 
performed. 

Judgment  affirmed. 


The  Tremont  Bank  v.  The  Estate  of  Charles  Paine. 

Effect  of  an  allowance  of  a  negotiable  note  against  the  estate  of  tJui 
payor  upon  an  action  against  the  endorser. 

The  mere  allowance  of  a  promissory  note  as  a  valid  claim  against  tlie  estate  of  Hs 
deceased  payor,  is  no  defense  to  an  action  upon  it  against  an  endorser.  Nor  will 
an  order  of  the  probate  conrt  for  the  payment  of  a  dividend  upon  the  note  and 
other  claims  allowed  against  the  payor's  estate  operate,  before  an  actual  payment, 
as  a  satisfaction  pro  tanto. 

In  this  case  the  note  was  allowed  against  the  estate  of  the  payor,  in  the  name  of 
"Andrew  T.  Hall,  President  of  the  Tremont  Bank."  Held,  that  the  allowance  in 
his  name  was  no  defense  to  a  proceeding  against  the  endorser,  in  the  name  of  the 
Tremont  Bank. 

Appeal  from  commissioners.  Declaration  in  assumpsit  against 
the  testator  as  endorser  of  a  promissory  note  given,  by  S.  F.  Bel- 
knap. Pica,  the  general  issue;  trial  by  the  court,  September 
Term,  1855, — Poland,  J.,  presiding. 

The  plaintiff  read  in  evidence  the  note  declared  on;  and  the 
signatures  of  all  the  parties  thereto,  the  due  presentment,  protest 
for  non-payment,  and  notice  were  admitted ;  and  the  following  facts 
were  also  admitted. 

S.  F.  Belknap,  the  maker  of  the  note,  died  in  July,  1849,  and 
administration  was  duly  granted  on  his  estate  in  this  state,  and 
also  in  Massachusetts ;  and  commissioners  were  duly  appointed  in 
both  states.  The  note  was  presented  against  Belknap's  estate,  in 
Massachusetts,  and  there  allowed  by  the  commissioners,  in  the 
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name  of  "Andrew  T.  Hall,  President  of  the  Tremont  Bank."  It 
was  not  presented  against  Belknap's  estate  in  Vermont 

In  Massachusetts  a  dividend  of  twenty-six  and  one-half  cents  on 
the  dollar  had  been  declared  and  ordered  to  be  paid  to  the  creditors 
who  had  proved  their  claims  there ;  and  notice  thereof  was  given 
to  the  said  Hall,  but  the  same  had  not  been  paid.  After  this  claim 
had  been  thus  allowed,  the  testator,  Paine,  died,  July  6,  1853,  and 
commissioners  were  appo^intcd  on  liis  estate ;  and  this  claim  was 
presented  and  disallowed,  and  the  plaintiff  appealed. 

The  defendant  claimed  that  upon  these  facts  no  recovery  could 
be  had  in  the  name  of  the  plaintiffs,  and  that  at  least  the  amount 
of  the  dividend  declared  in  Massachusetts  should  be  deducted ;  but 
the  court  rendered  judgment  for  the  full  amount  of  the  note,  de- 
ducting endorsements.     Exceptions  by  the  defendant 

« 

H.  Carpenter  for  the  defendant 

The  liability  of  the  endorser  follows  that  of  the  principal,  and 
cannot  be  seperated  from  it,  and  after  an  allowance  of  the  claim 
against  Belknap's  estate,  in  the  name  of  Andrew  T.  Hall,  it  cannot 
be  allowed  against  the  endorser  in  the  name  of  another  plaintiff. 
It  is  unlike  the  case  of  two  joint  and  several  promisors.  Hackett 
v.  Kendall,  23  Vt,  278.  The  case  of  Savn/er  v.  Wkitey  et  ux,,  19 
Yt,  40,  is  not  applicable. 

Peck  4*  Colby  for  the  plaintiflfe. 

The  exceptions  show  that  the  note  was  allowed  against  the 
estate  of  Belknap,  in  the  name  of  "  Andrew  T.  Hall,  President  of 
the  Tremont  Bank,"  and  that  is,  in  effect,  in  favor  of  the  banL 
The  defendant  shows  no  cause  for  questioning  the  plaintiffs'  title 
to  sue,  as  no  person  has  title  to  the  note,  except  the  plaintiffs^ 
Hackett  V.  Kendall,  23  Vt,  278 ;  Savn/er  v.  White,  19  Vt,  40. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  "We  think  the  judgment  of  the  county  court 
should  be  affirmed.  A  judgment  against  the  maker  of  a  note,  un- 
satisfied, is  no  defense  to  an  action  against  an  endorser  of  the  same 
note, — and  an  allowance  of  a  note  against  the  estate  of  the  maker, 
cannot  have  a  greater  effect    If  the  dividend  ordered  to  be  paid 
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by  the  court  of  probate,  by  the  administrator  on  Belknap's  estate^ 
had  been  paid,  it  would  have  reduced  the  damages  as  against  the 
endorser ;  but  the  order  to  pay  is  no  satisfaction  pro  tanto. 

We  think  the  fact  that  the  note  was  allowed  against  the  estate  of 
Belknap,  in  the  name  of  ^  Andrew  T.  Hall,  President  of  the  Tre- 
mont  Bank,"  is  no  defense  to  this  claim  against  Paine's  estate.  K 
the  legal  title  to  that  judgment  is  in  Hall,  he  holds  it  evidently,  in 
trust,  for  the  benefit  of  the  bank.  In  this  state  it  has  been  held 
that  a  promise  made  to  A.  B.,  Cashier  of  a  particular  bank,  naming 
the  bank,  is,  in  law,  a  promise  to  the  bank.  The  case  of  Hackett  y. 
Kendall,  23  Vt.,  278,  more  than  meets  this  case  in  principle.  If 
this  claim  is  paid  by  the  estate  of  Paine,  to  the  Tremont  Bank,  it 
will  be  in  no  danger  of  a  suit  by  the  president  of  the  bank ;  and 
if  the  demand,  as  allowed  against  the  estate  of  Belknap,  had  been 
paid  to  A.  T.  Hall,  president  of  the  Tremont  Bank,  it  would  have 
been  a  bar  to  the  present  claim. 

Judgment  affirmed. 


Nathaniel    Sherman,    Administrator^   v.    The    Estate    of 

Ebenezek  Dodge,  ApU. 

Assets,     Statute  of  uses.     Construction  of  deed. 

The  Bdmintotrmtor  of  an  insolvent  estate  Is  not  bonnd  to  inventoiy  and  aeooont  for 
lands,  the  legal  title  to  which  was  in  the  intestate^  at  the  time  of  his  decease,  but 
the  equitable  title  in  another. 

A  covenant  to  stand  seiied  to  the  use  of  a  third  person,  which  would  be  ezeeated 
under  the  statute  of  Henry  YHI.,  were  that  statute  in  force  here,  will  be  enforced 
by  a  court  of  equity. 

The  intestate,  for  the  expressed  consideration  of  S1,000,  executed  and  delivered  to  his 
son,  a  warranty  deed  of  certain  real  and  personal  property,  with  the  condition 
that  the  grantor  and  his  wlfo  should  have  the  use  and  possession  of  the  property, 
during  their  lives,  the  grantee  to  have  possession  at  their  decease  and  not  until  then. 
Htld^  that  this  was  a  grant  of  the  intestate's  whole  estate,  upon  a  condition  sub- 
sequent that  the  grantee  should  permit  the  grantor  and  his  wife  to  use  and  ei^oy 
the  property  during  their  lives,  the  performance  of  which  a  court  of  equity  would 
enforce.  ' 
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HMjoltO'-ttuAittL  life  eeUte  were  regmrded  aa  excepted  from  the  conTejance,  and 
as  remaining  in  the  grantor,  the  deed  would  be  good  as  an  agreement  to  convey 
the  use  for  the  benefit  of  the  wife  after  the  grantor's  death,  or,  as  a  corenant  to 
stand  seised  of  the  premises  to  her  use,  either  of  which  would  be  enforced  Ity  a 
court  of  equity. 

In  either  case,  the  life  estate  secured,  or  intended  to  be  secured  to  the  widow,  should 
not,  after  the  death  of  the  grantor,  be  treated  as  a  part  of  his  estate,  except  for  the 
payment  of  debts  existing  at  the  time  of  the  conveyance. 

A  person's  choses  in  action  would  be  included  in  a  eouTeyance  of  all  his  personal 
property  of  every  name  or  nature. 

Appeal  by  the  heire  of  the  estate  of  Ebenezer  Dodge  from  a 
decree  of  the  probate  court,  allowing  the  administration  account  of 
the  appellee.  The  appellants  claimed  that  the  adminbtrator  should 
be  charged  with  either  the  value,  or  the  use  of  certain  property 
owned  by  the  intestate,  July  2d,  1849,  which  he,  on  that  day,  con- 
veyed to  his  son  Alexander  P.  Dodge,  by  a  deed  containing  the  usual 
covenants  of  warranty,  for  the  expressed  consideration  of  one  thou- 
sand dollars,  under  the  following  description,  and  with  the  follow- 
ing condition,  viz :  ^  all  the  land  and  real  estate  I  now  own  in  the 
'^  town  of  Marshfield  aforesaid,  more  or  less,  reference  to  all  deeds 
^  on  record  for  a  more  perfect  description  of  the  premises.  I  also 
/*  convey,  as  aforesaid,  all  my  personal  property  of  every  name  or 
"  nature  to  the  said  A.  P.  Dodge,  with  this  condition,  to  wit :  that 
"  I  Ebenezer  Dodge,  and  my  wife  Mary  Dodge,  shall  have  the 
''use  and  possession  of  said  real  estate  and  personal  property 
<'  during  our  natural  lives.  The  said  A.  P.  Dodge  to  have  posses- 
^  sion  of  said  premises  and  personal  property  at  our  decease,  and 
*•  not  until  then."  Alexander  P.  Dodge,  the  grantee,  and  Mary 
Dodge,  the  person  named  in  the  deed,  were  left  by  the  intestate  at 
his  decease,  in  possession  of  all  the  real  and  personal  property 
mentioned  in  the  deed,  and  have  retained  possession  ever  since, 
claiming  it,  in  their  own  right,  under  the  deed.  The  administrator, 
having  paid  all  the  debts  which  were  allowed  against  the  estate, 
out  of  said  property,  made  no  attempt  to  control  the  residue,  being 
advised  that  the  said  Alexander  and  Mary  were  the  absolute 
owners  of  it,  by  virtue  of  said  deed.  The  property  so  conveyed 
was  inventoried  as  a  part  of  the  intestate's  estate,  and  the  adminis- 
trator charged  himself  with  it,  in  his  account,  at  its  appraised  value, 
and  credited  himself  with  the  balance  not  used  for  paying  the 
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debts,  as  belonging  to  the  said  Alexander  and  Mary,  and  thereford 
wrongly  inventoried,  and  this  credit,  thougli  objected  to  by  tbd 
heirs,  was  allowed  by  the  probate  court.  *  The  heirs  claimed  that 
the  administrator  should  be  charged  with  several  promissory  notes, 
held  by  the  intestate,  at  the  time  of  his  conveyance  to  Alexander, 
and  which  subsequently  passed  into  the  hands  of  the  said  Alexan- 
der and  Mary,  but  the  probate  court  did  not  so  order. 

Upon  the  foregoing  facts  the  county  court,  September  Term, 
1855, — Poland,  J.,  presiding, — decided,  j^roybrwMi,  that  the  deci- 
sion and  order  of  the  probate  court  appealed  from  be  affirmed 
with  costs  to  the  appellee.     Exceptions  by  the  appellants. 

J.  A.  Wing  for  the  appellants. 

E.  Dodge  died  siezed  of  an  estate  in  the  farm  during  the  life  of 
his  wife,  of  which  the  widow  is  entitled  to  dower,  and  the  remain- 
der descends  to  the  heirs  during  the  life  of  the  widow,  and  the  ad- 
ministrator should  be  made  chargeable  with  the  use  of  the  same. 
Gorham  v.  Daniels^  U  a/.,  23  Vt.  600.  Adams  v.  Ihmklee,  19 
Vt  382.  Homheck  v.  Westhrooky  9  Johns.  74.  More  v.  Earl  of 
Pfymouth,  3  B.  &  Aid.  66. 

In  this  case  the  wife  is  a  stranger  to  the  deed ;  no  consideration, 
moved  from  her,  and  she  is  in  no  way  affected  by  the  deed.     There 
was  no  resulting  trust  to  her  created  by  the  deed,  and  as  the  statute 
of  uses  is  not  in  force  in  this  state,  she  took  nothing  under  the 
deed  from  her  husband  to  A.  P.  Dodge. 

The  contract  between  E.  Dodge  and  his  son  was  simply  this : 
A.  P.  Dodge  was  to  have  the  farm  after  the  death  of  E.  Dodge 
and  his  wife,  and  not  until  then ;  and  on  the  death  of  E.  Dodge,  the 
wife  would  be  enlitled  to  dower  in  the  premises,  and  the  heirs  ta 
the  balance  until  the  death  of  the  widow. 

A  deed  of  land,  to  take  effect  at.  the  end  of  a  life,  is  valid  in  this 
state. 

It  was  an  estate  that  E.  Dodge  could  have  sold  and  conveyed, 
or  discharged  without  the  consent  of  his  wife,  and  his  conveyance 
would  have  conveyed  the  whole  estate. 

The  administrator  should  be  charged  with  the  notes  and  accounts ; 
they  were  choses  in  action,  and  not  personal  property  within  the 
meaning  of  the  deed. 
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MerriU  ^  WiUard  for  the  appellee. 

Deeds  should  be  so  construed  as  to  operate  according  to  the  in 
tention  of  the  parties,  if  hj  law  they  may.  Broom's  Legal  Max 
ims,  273. 

The  intent  of  the  parties  in  the  case  at  bar,  is  beyond  question. 
It  was  to  create  an  estate  for  life  to  the  husband  and  wife,  and  sur- 
vivor of  them.  Can  this  be  elBTectuated  without  unsettling  fixed 
rules  of  construction.  It  can  in  New  York,  20  Johns.  85.  It  can 
in  Connecticut,  16  Conn,  (cited  in  Smith's  Lead.  Cas.  292.)  1 
Day's  Dig.  266.  Similar  deeds  have  been  held  to  convey  an 
estate  in  Massachusetts,  4  Mass.  135 ;  7  do.  381.  The  reasoning  of 
Adams  v.  Dunklee,  19  Yt  382,  as  the  court  have  applied  it  in 
Gorham  v.  Daniels,  23  Yt.  600,  is  in  point  in  support  of  this  con- 
struction.    See  also  16  Yt.  309. 

What  objection  is  there  to  tlus  construction  ?  It  is  not  a  reser- 
vation, in  strictness  of  definition  ;  nor  an  exception ;  and  it  should 
pot  be  rendered  inoperative  by  reason  of  technical  objections. 

But  if  it  be  treated  as  a  reservation,  it  should  still  give  a  life 
estate  to  the  wife ;  for  the  reason  that  a  reservation  cannot  be  made 
to  a  stranger,  is  because  upon  a  bargain  and  sale,  no  legal  estate 
could  be  limited  to  a  third  person ;  in  other  words,  a  use  could  not 
be  executed  upoi^  a  use,  under  the  statute  of  uses.  That  statute 
not  being  ii^  force  in  this  state,  (23  Yt.  600)  the  reasoning  does  n«t 
apply. 

The  case  of  Gorham  v.  Daniels,  is  not  an  authority  against  this 
view  of  the  case,  for  in  that  deed  no  disposition  was  made  of  the 
intermediate  estate.  In  this  case  the  use  and  possession  are 
expressly  reserved  to  the  grantor  and  his  wife.  The  court  in 
Crorham  v.  Daniels  s&j  that  in  this  state  there  is  no  need  to  resort 
to  the  statute  of  uses,  to  give  effect  to  the  intent  of  parties  to 
deeds.  Will  they  say  at  the  same  time  that  the  case  in  which 
resort  is  had  to  this  statute,  in  other  states,  to  carry  out  the  intent 
is  without  remedy?  This  would  be  singular  and  manifest  in- 
justice. 

The  opinion  of  the  court  was  delivered  by 
Redfield,   Ch.  J.     The  principal  question  in  this   case  is, 
whether  the  plainti£f  was  bound  to  treat  the  estate,  real  and  per-i 
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sonal,  which  was  conveyed  to  A.  P.  Dodge,  as  a  part  of  the  estate 
of  Ebenezer  Dodge.  It  is  certain  there  is  a  very  considerable 
similarity  in  the  deed  in  this  case,  and  the  one  which  came  under 
consideration  in  Gorham  v.  Daniels,  23  Vt  600.  But  the  deeds 
are  not  by  any  means  identical.  It  is  not  uncommon  for  instru- 
ments, quite  as  similar  as  these,  to  receive  different  interpretations 
by  the  same  court  Here  the  conveyance  is,  in  the  most  general 
and  unlimited  terms,  of  the  whole  estate,  with  what  is  called,  in  the 
deed,  a  condition ;  and  a  condition  subsequent,  as  this  is,  is  some- 
thing to  be  performed  by  the  grantee,  and  if  it  is  not  performed, 
the  conveyance  is  thereby  defeated,  and  becomes  inoperative.  In 
the  present  case,  the  spirit  of  the  condition  is,  that  the  grantee 
shall  suffer  the  grantor  to  enjoy  the  premises  during  his  life,  and 
if  his  wife  survives  him,  then  suffer  her  to  enjoy  the  use  during  her 
life.  And  although  these  are  not  uses  which  can  be  executed 
under  the  statute  of  Henry  VIIL,  that  not  being  in  force  here,  (  Gor- 
ham V.  Daniels^)  yet  a  court  of  equity  will  execute  them,  as  is  said 
in  that  case,  and  so,  clearly,  the  property  is  not  to  be  treated  as  a 
part  of  the  estate  of  the  intestate,  any  farther  than  debts  are  con- 
cerned, which  existed  at  the  time  of  the  conveyance. 

But  if  we  give  this  deed  precisely  the  same  construction  which 
we  did  that  in  Gorham  v.  Daniels,  and  regard  the  life  estate  as  an 
exception  from  the  conveyance,  and  remaining  in  the  grantor,  the 
result  must  be  the  same.  For  the  deed  is  certainly  a  good  agree- 
ment to  convey  the  use  for  the  benefit  of  the  wife,  after  the  death 
of  the  grantor,  or  a  covenant  to  stand  seized  to  the  use  of  the 
grantor  during  his  life,  and,  if  his  wife  survives  him,  to  her  use 
during  her  life,  and  the  remainder  to  A.  P.  Dodge.  And  in  all 
states,  where  the  statute  of  uses  exists,  this  is  held  such  a  covenant, 
and  to  create  such  a  use  as  the  statute  executes.  Hoe  v.  Ih-anmarr, 
Willes  682,  5,  6 ;  2  Wilson  75 ;  2  Smith's  Lead.  Cas.  288,  and 
notes  Eng.  and  Am.,  where  it  fallj  appears  that  this  is  a  trust 
of  such  a  nature  that,  if  not  made  operative  under  the  statute  of 
uses,  equity  will  enforce  it.  See  also  the  following  cases,  where 
such  a  contract  is  held  as  a  good  covenant  to  stand  seized  to  uses, 
and  operative  under  the  statute  of  uses — Eay  v.  Pierce,  7  Mass. 
381 ;  Humphrey  v.  Humphrey,  1  Day  271 ;  Jackson,  ex,  dem.  v. 
Swart,  20  Johns.  85. 
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A  coTenimt  to  stand  seized  to  the  use  of  another,  and  indeed  all 
uses  which  the  statute  of  Henr j  YIII.  executes,  are  to  be  founded 
upon  valuable  consideration,  and,  without  the  aid  of  the  statute, 
constitute  trusts  in  favor  of  third  persons,  which  a  court  of  equity 
will  always  enforce.  Of  this  character  are  all  defective  convey- 
ances. As  if  the  deed  be  defective,  in  a  statutory  requisite,  as 
wanting  one  witness,  the  estate  would  not  pass.  But  still  it  would 
be  regarded  as  a  sufficient  contract  to  convey,  which  in  this  state 
a  court  of  equity  would  enforce,  and  in  other  states  would  be  exe- 
cuted under  the  statute  of  Henry  Vlll.  And  this  case  is  nothing 
different  in  the  view  taken  of  it  by  the  defendant's  counsel.  The  estate 
was  attempted  to  be  conveyed  to  the  use  of  the  wife  during  life, 
after  the  death  of  the  grantor.  But  it  failed  in  the  requisite  form. 
But  a  court  of  equity  will  no  doubt  enforce  it,  according  to  the 
intention  of  the  parties.  For  the  grantee  A.  P.  Dodge,  who  gives 
a  valuable  consideration  for  this  conveyance,  must  be  regarded  as 
having  a  pecuniary  interest  to  have  the  life  estate  secured  to  the 
wife ;  this  is  such  a  right  as  he,  and  perhaps  the  wife  also,  may 
enforce  in  equity.  It  is  sufficient,  to  secure  the  plaintiff  from  ren- 
dering an  account  of  the  avails  of  this  property,  if  the  equitable 
title  is  not  in  the  estate,  beyond  what  has  already  been  used  for 
paying  debts. 

The  contract  will,  without  difficulty,  give  the  legal  title  of  the 
personal  property,  and  the  usufruct  or  increase  to  A.  P.  Dodge, 
and  the  use  in  trust  for  the  wife  of  the  grantor.  And  being  a 
contract  under  seal,  this  is  equivalent  to  a  contract  of  sale  exe- 
cuted, or  the  price  paid,  with  an  agreement  to  have  it  take  effect 
presently,  when  nothing  remains  to  be  done  to  identify  the  prop- 
erty, which  is  always  sufficient,  to  pass  the  title  as  between  the 
parties.  And  even  a  gift  by  deed,  for  valuable  consideration  ex- 
pressed, is  operative  without  delivery  of  the  property. 

The  conveyance  to  A.  P.  Dodge  of  all  the  grantor's  personal 
property  will,  we  think,  operate  upon  choses  in  action. 

Judgment  affirmed. 
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* 

George  P.  Hassam  and  Naomi  Hassam  v,  Isaac  Dompieb. 

Promissory  note.    Partial  failure  of  consideration. 

It  is  no  defente  to  an  action  on  a  promisiory  note  that  its  consideration,  in  part^  was 
a  piece  of  land  conveyed  to  the  maker,  by  the  payee,  by  a  warranty  deed ;  and  that 
the  land  was  incumbered  by  a  mortgage  which  the  grantee  has  since  paid. 

Assumpsit  on  a  promissory  note.  Plea,  the  general  issue  ;  and 
pleas  in  offset  in  assumpsit,  and  for  covenant  broken.  Repli- 
cation, non-assumpsit  to  the  plea  in  offset  of  assumpsit ;  and  two 
special  replications  to  the  plea  in  offset  of  covenant  broken,— ;*tQ 
which  the  defendant  demurred.  The  demurrers  were  overruled  by 
the  county  court,  and  the  replications  adjudged  sufficient,  at  the 
September  Term,  1855. — Poland,  J.  presiding ; — ^and  at  the  same 
term  the  issues  of  fact  were,  by  agreement,  tried  by  the  court. 

The  plaintiff  produced  the  note  declared  on,  and  its  execution 
was  admitted.  The  defendant  then  offered  to  prove  that  the  note 
in  question  was  given  by  the  defendant,  in  part,  for  the  purchase  of 
a  piece  of  real  estate  belonging  to  the  said  Naomi,  which  was  con- 
veyed by  warranty  deed  by  said  plaintiffs  to  said  defendant,  on 
the  day  of  A.  D.,  ;  and  that  there  was,  at 

that  time,  a  moitgage  outstanding  on  said  premises,  executed  by  the 
said  George  P.,  to  one  White,  which  the  defendant,  since  the  taking 
of  said  conveyance  and  execution  of  said  notes,  had  paid  off.  This 
eyidencc  was  objected  to  by  the  plaintiffs,  and  excluded  by  the  court, 
to  which  decision  the  defendant  excepted.  The  defendant  also 
took  exceptions  to  the  decision  of  the  court,  overruling  his  demurrers, 
but  not  insisting  upon  them  in  the  supreme  court,  it  becomes 
unnecessary  to  set  forth  either  the  plea,  or  the  replications. 

F.  V.  Mandall  for  ihe  defendant 
H.  Carpenter  fpr  the  plaintifls. 

The  opinion  of  fhe  court  was  delivered  by 

Bennett,  J.  The  defendant  has  made  no  point,  as  to  the 
decision  of  the  court,  upon  the  demurrers  to  the  plaintiff's  pleas  to 
the  defendant's  declaration  in  ofl&et  for  covenant  broken ;  and  we 
s)iall  treat  that  as  wi^ved, 
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On  the  trial,  the  court  excluded  the  evidence  offered  for  the  pur- 
pose of  showing  a  partial  failure  of  consideration  for  the  note ;  and 
the  offer  was,  to  show  that  the  note  was  given,  in  party  for  the 
purchase  of  a  piece  of  land,  which  was  conveyed  to  the  defendant  by 
a  deed  of  warranty,  and  that  there  was  an  outstanding  mortgage 
upon  it,  at  the  time,  which  the  defendant  has  since  paid  off.  We 
are  to  take  the  decision  as  made  upon  the  offer  of  the  defendant  The 
offer  is  not  to  show  a  recission  of  the  contract,  for  the  defendant 
still  retains  the  land  conveyed  him,  and  the  covenants  in  his  deed ; 
and  the  failure  of  consideration,  at  most,  can  only  be  claimed  to  be 
partial.  It  is  not  necessary  to  inquire  what  would  be  our  decis- 
ion, in  a  case  where  there  had  been  an  entire  failure  of  consider- 
ation by  an  eviction,  by  an  elder  and  better  title.  It  might,  in  such 
a  case,  well  be  inquired  whether  the  party  should  not  be  remitted 
to  his  remedy  on  the  covenants  in  his  deed  to  insure  the  title, 
though  the  cases  on  this  point  are  not  in  unison ;  but  this  is  a  case 
where  the  land  itself  only  constituted  a  part  of  the  consideration  for 
the  note,  and  for  what  part  does  not  appear  in  the  case ;  and  the  ^ 
failure  of  title  has  been  only  partial  The  equity  of  redemption 
was  in  the  plaintiffs,  and  that  was  fully  conveyed. 

It  is  well  settled,  in  this  state,  that,  in  an  action  upon  a  note,  evi- 
dence to  show  a  fraud,  which  partially  affects  the  consideration  of 
the  note  only,  is  not  admissible  to  reduce  the  damages.  Stone  v. 
Peakcy  16  Vt.  218.  Burton  v.  Schermerhomy  21  Vt  289.  The 
sum  which  the  defendant  could  claim  should  be  deducted,  in  this 
case,  is  matter  of  liquidation,  and  not  of  computation.  It  does  not 
appear  from  the  offer  of  the  defendant,  that  any  distinct  and  sep- 
erate  valuation  was  put  upon  the  land,  as  making  up  a  part  of  the 
consideration  for  the  note, ;  and  the  value  of  the  equity  of 
redemption,  which  was  conveyed,  was  a  matter  of  liquidation  fix>m 
the  testimony  of  witnesses. 

In  the  present  case,  there  is  no  ingredient  of  fraud.  The 
defendant  is  chargeable  with  constructive  notice  of  the  incumber- 
ance,  and  there  has  been  no  eviction.  It  does  not  appear  from  the 
offer,  that  the  mortgagee  took  any  measures  to  enforce  the  collection 
of  his  debt  In  such  a  case  as  this,  we  are  all  clear  that  the  offer 
of  proof,  as  made,  was  properly  overruled.  The  case  of  Greenkaf 
V.  Oookj  2   Wheaton  13,  is  in  point     See  also  lAoyd  v.  Jewell^ 
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1  Greenleaf,  352;   3  Fairfield,  127;   2  Kent's  Com.     Sec.  39, 
part  5,  page  471,  472,  and  <^ses  there  cited.     Barkhanuted  t. 
Case  5,  Conn.  528. 
Judgment  affirmed. 


George  B.  Pierce  v.  The  Estate  op  Charles  Paine. 
Statute  qfjratids.    Agreement  not  to  he  performed  within  one  ^ar. 

If  the  agreement,  for  the  non-performance  of  which  an  action  is  hroaght,  was  not 
to  be  performed  within  one  year,  no  recovery  can  be  had  upon  it,  although  that 
which  formed  the  oonsideration  of  the  agreement  was  to  haye  been,  and  was  paid 
or  performed  within  that  period ;  and  no  recovery  can  be  had  for  or  upon  the  con- 
sideration so  paid  or  performed,  unless  it  enured  to  the  benefit  of  the  defendant. 

Application  of  this  principle  to  the  present  case. 

Assumpsit.  The  allegations  in  the  declaration  do  not  appear 
in  any  papers  in  the  possession  of  the  reporter,  except  so  &r  as 
they  are  stated  in  the  opinion  of  the  court  Plea,  the  general 
issue ;  trial  by  jury,  September  Term,  1855, — Poland,  J.,  pre- 
siding. 

The  plaintiff  testified  that  he  was  a  stockholder  in  the  Vermont 
Central  Hailroad  Company,  and  by  the  rules  of  the  cpmpany, 
established  at  the  time  they  issued  a  new  stock,  at  fifty  cents  on 
the  dollar,  he  was  entitled  to  take  more  than  fifty  shares  of  said 
fifty  per  cent  issue,  but  that  before  the  time  limited  for  the  stock- 
holders to  take  the  fifty  per  cent  stock  had  expired,  he  had  deter- 
mined not  to  subscribe,  and  so  informed  the  testator,  whereupon  he 
asked  the  plaintiff  if  he  might  have  the  benefit  of  his  subscription, 
to  which  the  plaintiff  replied  that  he  might ;  that  a  day  or  two 
after  this  he  inquired  of  the  plaintiff  if  he'had  subscribed  for  the 
stock,  and  he  replied  that  he  had  not ;  that  the  testator  thereupon 
told  the  plaintiff  to  subscribe  for  fifty  shares  of  said  fifty  per  cent 
stock,  and  pay  for  the  same,  and  at  the  end  of  a  year  he  would 
pay  to  the  plaintiff  his  money  back  and  interest  thereon  at  any 
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rate,  and,  if  the  stock  rose,  would  divide  the  profits  on  it  with  the 
pl^tiff ;  and  that  if,  at  the  end  of  the  year,  the  phuntiff  should 
prefer  to  keep  the  stock  rather  than  have  it  dispoand  of,  he  should 
have  the  privilege  of  doing  so,  and  the  profits  should  be  determined 
bj  the  then  market  price ;  that  the  plaintifi  acceded  to  these  pro- 
posals, and  William  Warner,  the  then  treasurer  of  the  railroad  com- 
pany, was  called  on  to  witness  the  arrangement ;  and  that  the  next 
daj  the  plaintiff  went  to  the  treasurer's  office,  and  in  pursuance  oif 
said  arrangement,  subscribed  for  fifty  shares  of  said  stock,  and  paid 
the  first  installment  thereon,  of  $750,  and,  in  September  and  De- 
cember following,  paid  the  installments  as  they  fell  due,  amounting 
in  all  to  the  sum  of  $1,500.  The  plaintiff  took  certificates  of  the 
stock  in  his  own  name  when  he  subscribed,  and  the  payments  were 
endorsed  thereon. 

The  plaintiff  also  testified  that  he  gave  proxies  of  this  stock  by 
the  direction  of  Paine,  for  the  purpose  of  voting  in  the  meetings  of 
the  company. 

The  plaintiff  also  read  a  deposition  of  Wm.  Warner,  the  sub- 
stance of  whose  testimony  is  sufiiciently  stated  in  the  opinion  of  • 
the  court  The  defendant  introduced  no  evidence,  and  claimed, 
among  other  things,  that  the  plaintiff  could  not  recover  because 
the  contract  was  within  the  statute  of  frauds ;  but  the  court  de- 
cided otherwise,  and,  as  the  defendant  did  not  controvert  any  of 
the  facts  stated  by  the  plaintiff,  directed  a  verdict  for  the  plaintiff. 
Exceptions  by  the  defendant 

T.  P.  Redfidd  for  the  defendant 

One  year  was  to  elapse  before  any  promise  or  duty  assumed  b^^j 
the  testator  was  to  be  performed. 

If  part  of  the  contract  is  to  be  performed  within  one  year,  and 
part  afterwards;  see  Foot  et  dL  v.  Mmrtouj  10  Vt  838;  Hinch- 
ley  V.  SouthgcOe,  11  Vt  428. 

If  the  Agreement  be  whoUy  performed  by  one  party,  leaving 
stipulations  to  be  performed  by  the  other  party ;  see  the  opinion 
of  Lord  Ellenborough,  in  BoydeU  v.  Drummond^  11  East  159 ;  1 
Smith's  L.  C.  317-18 ;  Braceyirdh  v.  Heaid,  1  B.  &  A.  722. 

A  verbal  contract  to  work  two  years,  and  partly  executed,  is 
within  the  statute  of  fiauds.    Drummand  v.  BurreUf  13  Wen.  307, 
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An  action  cannot  be  sustained  on  a  verbal  promise  to  return 
the  money  paid  on  the  purchase  of  a  patent  right,  if  the  plain- 
tiff did  not  within  three  years  realize  $1000,  profits.  Lapham 
V.  Whipple  J  8  Met.  54.  Henning  v.  BuUerSy  20  Maine  119;  2 
Steph.  N.  P.  1977.  See  also  the  case  of  Manor  v.  Pyney  12  C.  L. 
B.  43 ;  BroadweU  v.  Gettnan,  2  Denio  87 ;  Foot  et  aL  v.  Emerson^ 
10  Vt  838 ;  TKruMey  v.  Southgate^  11  do.  428 ;  Squi&r  v.  Whipple^ 
1  Yt.  69;  BoydeU  v.  Drummorul,  11  East  142;  Smith's  Leading 
Cases  316-17-18. 

Vail  and  Peck  8f  Colby  for  the  plaintiff. 

The  provision  in  the  statute  of  frauds,  relied  upon  by  the  de- 
fendant, applies  only  to  those  contracts  which  are  not  to  be  per- 
formed, on  either  side,  within  one  year.  It  does  not  reach  a  case 
where  the  contract  is  to  be  executed,  on  one  side,  within  the  year. 

The  case  is  not  within  the  statute.  DoneUan  v.  Read^  3  Bam. 
&  Adol.  899 ;  23  Com.  Law  215. 

The  opinion  of  the  court  was  delivered  by 

RedfieLd,  Ch.  J.  This  is  an  action  of  assumpsit  upon  a 
promise  to  pay  the  plaintiff  the  money  paid  out,  and  interest,  if 
he  would  subscribe  for  fifty  shares  in  the  stock  of  the  Vermont 
Central  Railroad  Company,  and  pay  the  amount  of  them,  as  the 
assessments  fell  due,  which  was  within  one  year,  if,  afler  one  year, 
the  plaintiff  should  elect  not  to  keep  them,  but  to  transfer  them  to 
the  defendant.  And  if  the  plaintiff  did  then  elect  to  keep  them, 
and  they  were  above  par,  he  was  to  pay  the  defendant  half  the- 
advance.  It  is  claimed,  on  the  part  of  the  defendant,  that  this  is  a 
contract  within  the  statute  of  frauds,  as  not  to  be  performed  within 
the  year  &om  its  date,  and  not  being  in  writing. 

And  it  is  replied  to  this,  that,  as  it  was  to  be  performed,  upon  one 
side,  within  the  year,  that  takes  it  out  of  the  operation  of  this  por- 
tion of  the  statute,  and  the  case  of  DoneUan  v.  Bead,  Z  Bam.  & 
Adol.  899,  23  Eng.  C.  L.  R.  215,  is  relied  upon.  There  can  be  no 
doubt  such  a  doctrine  is  declared  in  this  case ;  but  it  is  severely 
questioned  by  Smith,  in  his  Leading  Cases,  1  voL  p.  145,  et  seq. ; 
and  in  the  American  note  it  is  said,  that  it  has  been  generally  held, 
in  this  epuntry,  ^  that  it  [the  statute]  applies  in  all  ^aaes  where  the 
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obligation  or  duty  sought  to  be  enforced,  oonld  not  have  been  fld- 
filled  within  the  year,  and  that  an  oral  promise  for  the  payment  of 
money,  or  the  performance  of  any  other  act,  at  a  greater  distance 
of  time  than  one  year,  is  oonseqnently  invalid,  whether  made  upon 
an  executed  or  executory  consideration,"  citing  CaJbot  v.  HcukinSy  3 
Pick.  83 ;  Lockwood  v.  Barnes^  3  Hilll28 ;  BoardweU  y.  Get- 
marly  2  Denio  87. 

And  the  chief  difference  between  the  case  of  DoneUan  v.  Read 
and  the  other  cases  is,  that  in  the  former  case  it  is  laid  down  that 
if  one  party  is  to  perform  and  does  perform  all  of  his  part  of  the 
contract,  that  takes  the  case  out  of  the  statute ;  and  in  the  Ameri- 
can cases  dted,  and  in  one  late  English  case,  Sauck  v.  Strawbridgey 
2  C.  B.  808,  by  Tind^lll,  Ch.  J.,  it  is  said  that  to  entitle  the  party 
to  recover  on  his  part-performance  within  the  year,  when  the  other 
party  was  not  bound  to  perform  within  the  year,  it  must  appear 
that  the  performance,  on  the  part  of  the  plaintiff,  was  accepted  on 
the  other  side,  or  that  it  went  to  the  benefit  of  the  other  side. 
And  just  here  it  seems  to  us  comes  the  proper  distinction. 

If  the  contract  has  been  performed  on  one  side,  m  such  a  man-^  . 
ner  that  the  performance  goes  to  the  benefit  of  the  other  party, 
whether  this-  was  done  within  the  year  or  not,  it  undoubtedly  lays 
the  foundation  of  a  recovery  against  the  party  benefited  by  such 
performance.  But  when  the  contract,  on  the  part  of  this  party, 
was  not  to  be  performed  within  one  year  from  the  time  it  was 
made,  the  recovery  is  not  upon  the  contract,  but  upon  the  qrAantum 
meruit  or  vcUebai,  or  upon  the  money  (X)unts.  It  is  a  recovery  back 
of  the  consideration  of  a  contract  upon  which  no  action  will  lie,  y 
and  which  has  been  repudiated  by  the  other  party. 

And  in  the  present  case,  if  the  plaintiff  could  be  treated  as  the 
mere  agent  of  the  defendant,  in  making  this  subscription  and  pay- 
ment of  money,  and  the  stock  as  being  the  defendant's  stock,  stand- 
ing in  the  name  of  the  plaintiff,  there  would  certainly  be  no  diffi- 
culty in  the  plaintiff  recovering  the  money  and  interest  And  this 
is  the  view  taken  of  the  plaintiff's  case  by  the  learned  counsel  on 
his  behalf,  and  it  is  the  only  ground  upon  which  it  seems  to  us  the 
action  can  be  maintained,  consistently  with  a  fair  and  reasonable 
construction  of  the  statute.     For  the  statute  is  explicit,  that  no 
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action  shall  be  maintained  upon  any  agreement  not  to  be  performed 
within  the  year.  It  is  that  portion  of  the  agreement,  or  the  contract 
sued  upon,  which  comes  within  the  statute,  by  not  being  to  be  per- 
formed within  the  year,  and  not  that  portion  of  the  agreement  which 
constitutes  the  consideration  of  the  promise  sued  upon.  It  will  make 
no  difference  in  regard  to  recovering  the  price  of  the  consideration, 
whether  it  is  paid  down,  or  paid  within  the  year,  or  after  the  expira- 
tion of  the  year ;  or  whether  it  is  agreed  to  be  paid  at  one  time  or 
another.  If  it  has  been  paid,  so  as  to  go  for  the  benefit  of  the 
other  party,  at  any  time,  and  he  does  not  perform  the  contract  on 
his  part,  a  recovery  may  be  had,  but  not  upon  the  special  contract, 
if  not  to  be  performed  in  the  year,  but  for  the  consideration  paid 
i  or  performed  by  the  plaintiff,  and  which  came  to  the  use  of  the 
I  defendant ;  and  this  recovery  may  be  had  upon  the  common  counts, 
'  ordinarily,  it  is  presumed.  See  note  to  3  Pick.  95,  by  Judge  Per- 
kins, citing  Lane  v.  Shouikfordy  5  N.  H.  133 ;  1  Fairfield  81,  and 
1  Pick.  328 ;  3  Wen.  219,  and  other  cases. 

But  to  say  that  this  takes  the  whole  agreement  out  of  the  opera- 
tion of  the  statute,  is  virtually  disregarding  both  its  terras  and  all 
the  beneficial  objects  of  its  adoption.  It  is  the  contract  sued  upon, 
which,  by  its  being  of  older  date  than  one  year,  exposes  to  the 
evils  of  ^ud  and  perjury.  And  these  evils  are  none  the  less  be- 
cause the  consideration  has  been  performed  within  the  year.  The 
consideration  may  be  a  pepper  com  or  a  thousand  dollars ;  it  may 
be  money,  labor,  goods,  or  a  counter  promise,  and  it  may  be  execu- 
ted or  executory,  and  the  danger  of  fraud  or  perjury  is  not  materi- 
ally  increased  or  diminished.  The  danger  of  ftuud  and  perjury  is 
^  chiefiy  connected  with  the  proof  of  that  portion  of  the  contract 
sued,  and  if  that  is  not  to  be  performed  within  the  year,  in  our 
(  judgment,  no  action  can  be  sustained  upon  the  contract  or  agree- 
ment, consistently  with  a  fair  interpretation  of  the  statute;  and 
this,  we  think,  is  the  only  consistent  result  of  the  decided  cases 
upon  this  point 

The  case  of  DoneUan  v.  Read  was  where  improvements  upon 
premises  in  the  occupancy  of  a  tenant,  had  been  made  at  his  re- 
quest, upon  a  contract  to  pay  an  increased  rent  during  the  remain- 
der of  his  term,  which  was  more  than  one  year.    He  enjoyed  the 
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benefit  and  use  of  the  improyements,  and  declined  to  pay  for  them. 
The  court  held  the  contract  not  within  the  statute.  This  was  im- 
material to  the  recovery.  The  defendant  had  received  the  benefit 
of  the  improvements,  and  had  agreed  to  paj  £5  for  the  use  annu- 
ally. This  contract  was  not  binding,  or  could  not  be  sued  speciallji 
but  a  recovery  could  be  had  for  the  use,  and  that  is  all  this  case 
decides ;  the  declaration  containing  the  count  for  use  and  occupa- 
tion, and  the  money  counts.  It  is  like  the  case  of  a  contract  to 
demise  premises  for  five  years,  without  writing.  No  action  can  be 
maintained  upon  the  contract  But  if  the  defendant  occupy  the 
premises,  a  recovery  may  be  had  for  the  use  and  occupation,  and 
the  agreed  rent  may  be  adopted,  as  the  probable  value  of  the  use. 
So  the  argument  of  Litxledale,  J.,  in  this  case,  which  seems  to 
have  been  regarded  by  him  as  quite  conclusive,  is  nothing  more 
than  saying,  if  one  party,  after  having  received  goods  or  money 
on  a  contract,  within  the  statute  of  frauds,  repudiates  the  contract, 
he  must  answer  for  the  money  or  goods.  It  is  said  this  case  has 
been  reafiirmed  in  a  late  case  in  the  Exchequer,  Cheney  v.  Hemingj 
4  Exch.,  631.  But  as  it  does  not  go  further  than  DaneUan  v.  Meadj 
it  requires  no  further  answer ;  it  is,  indeed,  far  more  questionable 
than  DoneUan  v.  EecuL  And  HoUjrooky.  Armstrong,  1  Fairfield, 
31,  which  is  sometimes  referred  to  uponlrhis  point,  as  confirming 
the  case  of  DoneUan  v.  JRead,  is  only  a  recovery  for  money  or 
goods  which  came  to  the  defendant's  use. 

We  must  then  fall  back  upon  the  ground  quoted  from  Mr.  Wal- 
lace's note,  and  the  cases  referred  to,  that  no  recovery  can  be  had 
if  the  contract  sued  upon  was  not  in  writing  and  not  to  be  per- 
formed within  one  year.  And  no  recovery  can  be  had  upon  the 
consideration  unless  it  has  come  to  the  defendant's  use. 

To  apply  this  to  the  present  case,  no  question  is  made  that  the 
defendant's  portion  of  the  contract  was  not  to  be  performed  within 
the  year,  inasmuch  as  one  full  year  was  to  expire  before  the  plain- 
tiff made  his  election  whether  to  transfer  the  stock  to  the  defend- 
ant or  not,  and  this  was  to  determine  the  defendant's  obligation. 
If  the  plaintiff  elected  to  keep  it,  he  could,  and  the  profits,  for  that 
term,  were  to  be  divided.  If  he  elected  to  transfer,  the  defendant 
was  to  pay  him  the  money  he  had  paid  out,  and  interest,  and  the 
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profits  to  be  divided  between  them,  the  defendant  to  paj  half  the 
advance  in  price ;  so  that  clearly  the  defendant  could  not  know 
what  was  the  nature  of  his  obligation  till  after  the  year  had  ex- 
pired. This  is  the  plaintiff's  own  version  of  the  facts*  The  wit- 
ness, Warner,  finally  said  he  thought  the  defendant  guaranteed 
the  stock  to  be  good  at  the  end  of  the  year,  or  that  he  would  then 
take  it  and  pay  the  cost  and  interest,  and  half  the  advance  in  price, 
if  any.  But  all  the  testimony  gives  one  full  year  before  the  de- 
fendant's obligation  attached ;  of  course  it  could  not  be  performed 
within  the  year. 

Upon  the  point  whether  the  payment  of  the  money  came  to  the 
defendant's  use,  so  that  it  may  be  recovered  back,  it  seems  very 
dear  to  us,  that  it  did  not  The  plaintiff  himself  says  that  he  had 
an  election  to  keep  the  stock  himself,  at  the  end  of  the  year.  The 
stock  was  not  then  to  become  the  defendant's  till  the  end  of  the 
year,  and  there  is  no  pretence  it  ever  did  become  his,  so  as  to  vest 
any  title  or  use  in  him,  unless  a  proxy  may  be  so  regarded,  and  we 
think  this  is  no  use  for  which  any  recovery  can  be  had. 

In  looking  into  the  cases,  the  leading  case  of  Peter  v.  Compton 
is  a  full  authority  to  show  that  it  makes  no  difference  as  to  the 
binding  force  of  a  contract,  not  to  be  performed  within  the  year, 
that  it  is  performed  within  the  year,  upon  one  side.  In  that  case 
the  consideration  was  paid  down.  And  this  case  is  not  questioned, 
except  that  incidentally  it  is  said  to  be  limited  by  DaneUan  v.  JRecuL 
.But  Ch.  J.  TmDALL  puts  this  upon  the  true  ground,  in  Souch  v. 
Strawhridge,  2  C.  B.  808,  that  there  may  always  be  a  recovery 
when  there  has  been  full  performance  on  one  side,  accepted,  or 
which  comes  to  the  use  of  the  other.  But  in  the  present  case 
nothing  came  to  the  defendant's  use.  So,  too,  in  BroadweH  v.  Get- 
man^  2  Denio  87,  Beabdslet,  J.,  fully  maintains  the  ground  that 
if  the  portion  of  the  contract  stied  was  not  to  have  been  performed 
within  the  year,  no  action  can  be  maintained  upon  the  contract,  and 
that  to  hold  the  contrary  is  virtually  to  disregard  the  statute.  The 
same  is  expressly  decided  in  Lapkam  v.  Whipple^  8  Metcalf  59. 
Wilde,  J.,  says,  "  To  support  the  action,  the  plaintiff  must  prove 
the  contract,  and  the  object  of  this  part  of  the  statute  was  to  pre- 
vent the  proof  of  verbal  agreements  when,  from  the  lapse  of  time. 
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the  witness  might  not  recollect  the  precise  terms  of  the  agreement'' 
And  in  Lockwood  v.  Barnes^  8  Hill  131,  it  is  said,  and  has  been  so 
held  by  this  court,  that  a  recovery  may  always  be  had  for  perform- 
ance, or  a  part  performance,  on  one  side,  of  a  contract,  within  this 
or  any  other  section  of  the  statute  of  frauds,  if  repudiated  by  the 
other  party,  and  this  part  performance  came  to  the  use  of  the 
other  party.  But  the  payment  or  performance  of  the  considera-^ 
tion  of  an  agreement  or  contract,  within  any  section  of  the  statute 
of  frauds,  never  takes  it  out  of  the  statute ;  if  it  were  so,  no  con- 
tract upon  an  executed  consideration  would  ever  come  within  they 
statute.  But  in  all  cases  of  contracts  within  the  statute,  where  the 
promisee  has  done  something  towards  the  performance  of  the  con- 
tract on  his  part,  and  the  other  party  declines  to  perform  on  his 
part,  a  recovery  of  what  is  thus  done  may  always  be  had,  and  this 
is  all  that  the  performance  of  such  contract  on  one  side  will  avail 
at  law,  and  this  only  when  such  performance  on  one  side  enures  to 
the  benefit  of  the  other  side. 

Judgment  reversed  and  case  remanded. 


Harriett  Barnes  v,  Jonathan  Wyethe. 

Marriage  annuUed  on  account  of  fraud  S^c. 

A  maniafe  annalled  on  the  ground  of  fraud,  where  it  appeared  that  the  petitioner 
-was  impoeed  upon,  and  the  marriage  brought  about  by  the  authorities  of  the  town, 
to  which  she  was  chargeable  as  a  pauper,  by  their  hiring  the  petitionee,  whose 
settlement  was  in  a  diflterent  town,  to  consent  to  the  form  of  a  marriage  without 
afterwards  fhlfllling  or  intending  to  flillil  its  obligations,  and  with  no  other  ot(|ect 
except  to  impose  upon  the  town  of  his  settlement  the  expense  of  the  petitioner's 
maintainance. 

Petition  for  a  decree  op  nullity  of  a  marriage  contract 
between  the  petitioner  and  petitionee.  The  facts  upon  which  the 
petition  was  based,  so  far  as  they  were  sustained  by  the  testimony, 
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sufficiently  appear  in  the  opinion  of  the  court,  which^  after  argu- 
ment by 

0.  H,  Smith  for  the  petitoner ;  and  by 
Peck  4r  Colby  for  the  petitionee, 

was  delivered  by 

Redfield,  Ch.  J.  We  are  satisfied,  in  this  case,  that  the  form 
of  marriage  was'brought  about  between  these  parties,  chiefly  through 
the  instrumentality  of  certain  inhabitants  in  Moretown,  who  had  the 
charge  of  maintaining  the  town's  poor,  for  the  purpose  of  changing 
the  settlement  of  the  petitioner ;  and  that,  to  effect  this,  they  prom- 
ised Wyethe  $  100,  and  paid  him  $  60 ;  that  his  purpose  was  not  to 
contract,  in  good  faith,  a  marriage,  but  to  get  money,  and  revenge  an 
imaginary  grievance  against  Middlesex,  and  abandon  the  peti- 
tioner, which  he  did  in  about  three  weeks.  She  is  a  cripple, 
feeble  both  in  body  and  mind,  and  was  wholly  at  the  disposal  of 
those  who  had  her  in  charge.  It  is  difficult  to  lay  down  any  gen- 
eral rule  in  regard  to  the  precise  character  of  fraud  which  will 
render  null  a  marriage  contract  But  we  are  reluctant  to  say,  that 
such  a  transaction  as  the  present,  is  to  receive  the  countenance  of 
the  courts  of  the  state.  It  would,  we  think,  be  of  evil  example. 
The  transaction  possesses  no  one  feature  of  a  marriage  contract^ 
but  the  ceremony.  The  cohabitation  so  long  as  it  continued,  seems 
to  have  been,  on  the  part  of  the  petitioner,  the  result  of  the  general 
imposition  ;  and,  on  the  part  of  the  defendant,  a  part  of  the 
attempted  villany.  A  decree  of  nullity,  if  it  have  no  other  good 
effect,  (and,  as  to  the  parties,  it  seems  to  be  of  no  great  importance, 
both  being  virtual  paupers,)  will  deprive  the  conspirators  of  the 
wages  of  their  iniquity,  and  be  of  good  example  to  others.  We  are 
not  satisfied  there  was  any  such  duress  in  the  case,  as  to  justify  a 
decree  of  nullity.  But  one  of  the  chief  actors  testifies  that  he  told 
the  petitioner  the  laws  were  so  altered  that  the  town  authority  said 
they  had  a  right  to  marry  paupers  to  whom  they  saw  fit;  and  the 
petitioner  testifies  that  she  believed  it,  and  supposed  that,  if  she 
refused  to  submit  to  the  marriage,  she  should  be  left  to  starve.  It 
is  impossible  to  know  how  much  such  badinage  might  have  influ- 
enced so  simple  a  creature  in  the  outset ;  but  we  are  not  satisfied 
she  finally  acted  under  the  delusion,  and  still  she  might  have 
done.    Petition  granted. 
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Abad  Jackson  v.  E.  P.  Walton,  Trustee  o/R.  F.  Abbott. 
Reclaiming  personal  property.     Trustee  process. 

The  right  of  the  owner  of  personal  property  to  reclaim  it,  if  he  can  identity  it,  does 
not  exist  when  the  property  has  been  annexed  to  another  persons  freehold  and 
become  a  part  of  the  realty. 

The  principal  defendant  quarried,  dressed,  sold  and  delivered  to  the  tmstee  a 
quantity  of  granite  and  laid  it  down  for  a  permanent  walk  on  the  trustee's  prem- 
ises. He  obtained  the  stone  without  right  firom  the  quarry  of  a  third  person,  who, 
after  the  walk  was  laid,  claimed  them  as  his  property.  Held^  that  the  property 
in  the  stone  was  in  the  trustee  after  they  were  laid  into  a  walk,  and  that  the  trus- 
tee was  indebted  to  the  principal  defendant,  and  liable  as  his  trustee,  at  least  for 
the  increased  value  of  the  stone  which  was  produced  by  their  being  quarried, 
dressed  and  delivered. 

Trustee  process.    The  trustee  disclosed  as  follows : 

"  Sometime  in  the  year  1852, 1  said  to  Mr.  R.  F.  Abbott  that  I 
"  wanted  some  stone  for  a  front  walk.  He  replied  that  he  could 
"probably  procure  or  furnish  them.*  In  the  month  of  August 
"  1853,  Mr.  Bradish  served  a  trustee  writ  upon  me  as  indebted 
"  to  said  Abbott  I  had  not  then  received  the  stone  of  any  one. 
"  On  the  afternoon  of  the  same  day,  or  the  forenoon  of  the  next, 
**  (I  am  not  certain  w^hiQh,)  Mr.  Moses  Peck  said  to  me  that  he 
"  bad  some  granite  stone  for  a  walk  to  deliver  me  as  the  property 
"  of  Mr.  Drury,  who  had  employed  him  to  bring  them  ;  and  that  he 
"  should  deliver  them  only  as  the  property  of  Mr.  Drury.  I  said 
^  to  him  he  might  so  deliver  them,  and  he  did  so.  Mr.  Abbott 
"  laid  the  stone  for  me,  and  received  his  pay  therefor  by  an  order 
«  on  E.  P.  Walton  &  Son.** 

Commissioners  wero-  appointed,  who  reported  that  the  trustee 
was  indebted  to  the  principal  defendant  in  the  sum  of  sixty  dollars, 
and  chargeable  for  that  sum ;  subject  to  the  opinion  of  the  court 
upon  the  following  facts* 

The  debt  of  the  trustee  is  for  114  feet  of  hewed  granite  stone, 
delivered  to  him  by  Abbott,  on  the  3d  day  of  August,  1853,  for  a 
walk  from  his  front  door  to  the  street,  with  curb  stones  at  the  sides, 
which  were  immediately  laid  down,  and  have  been  ever  since,  and 
are  now  used  for  that  purpose.  These  stone  were  taken  from  a 
granite  quarry  owned  by  Erastus  S.  Camp,  and  mostly  after 
March  10,  1853.  Some  time  previous  to  that  time,  Abbott  made 
an  arrangement  with  Alvan  Drury  to  take  a  lease  of  this  granite 
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quany  from  Camp ;  Abbott  paying  or  securing  the  rent,  so  that 
Drurj  was  not  to  pay  or  be  holden  for  it,  in  any  way,  at  any  time. 
Abbott  then  applied  to  Camp  for  a  lease  to  Dniry ;  and  Camp 
subsequently  executed  one  in  duplicate,  but  it  was  never  accepted 
or  executed  by  Drury.  The  rent,  as  stipulated  in  the  lease, 
was  $  35,  per  year,  but  it  has  never  been  paid.  Drury  declined  to 
pay  it,  and  the  commissioners  found  that  he  was  not  liable  for  it, 
and  they  did  not  find  that  either  Drury  or  Abbott  had  any  right  to 
take  stone  from  the  quarry  till  the  rent  was  provided  for  in  some 
way,  which  had  never  been  done.  The  stone  were  worth  in  the 
quarry  one  cent  per  foot.  In  laying  them  down  for  a  walk  at  the 
trustee's  house,  the  space  to  be  occupied  by  the  walk  was  first  dug 
out  and  a  foundation  of  rough  stones  laid,  upon  which  the  fiat  gran- 
ite stones,  three  in  number,  were  placed.  The  face  of  the  fiat 
stones,  was  upon  the  same  level  as  the  earth  surrounding.  The 
curb  stones  were  set  in  the  earth  by  the  side  of  these  fiat  stones, 
arising  above  them  four  or  five  inches.  For  some  two  feet  in  width 
at  the  side  of  the  curb  stones,  the  soil  was  raised  neai*ly  to  the 
height  of  the  curb  stones,  which  were  set  in  the  earth  about  six  or 
eight  inches  below  the  upper  surface  of  the  flat  stones.  The  walk 
was  cut  and  fitted  for  the  place  it  occupies,  but  can  be  removed 
without  doing  any  damage  to  the  dwelling  house  of  the  trustee. 

At  the  time  of  the  service  of  the  writ  in  this  suit  Abbott  was 
indebted  to  Drury.  The  stone  were  attached  on  the  plaintiff's  writ 
in  this  suit,  as  the  property  of  Abbott,  and  were  then  in  the  charge 
of  the  teamster,  Moses  Peck.  Thereupon  Abbott  requested  said 
Peck  to  deliver  the  stone  to  the  trustee  as  the  property  of  Drury, 
which  the  said  Peck  then  did  as  is  narrated  in  the  trustee's  dis- 
closure, all  the  facts  stated  in  which  the  commissioners  found  to  be 
true.  After  this,  the  attachment  of  the  stones  was  abandoned  and 
the  trustee  process  relied  upon  to  secure  the  debt.  Drury  knew 
nothing  of  Abbott's  contract  with  the  trustee,  and  nothing  of  these 
stone  untQ  the  present  suit  was  commenced. 

During  the  hearing  before  the  commissioners,  and  near  its  close, 
Camp  notified  the  trustee,  that  he  claimed  said  stone  as  his  prop- 
erty. He  did  this  upon  learning  that  Drury  denied  all  liability  for 
the  rent  of  the  quarry,  Abbott  being  wholly  irresponsible. 

Upon  the  facts  so  dbdosed  and  reported,  the  county  court, 
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March  Term,  1855, — Poland,  J.  presiding, — ^adjudged  the  trastee 
chargeable  for  the  sum  reported.    Exceptions  by  the  trustee. 

0.  H.  Smith  for  the  trustee. 

The  ownership  of  a  thing,  whether  real  or  personal,  carries  with 
it  the  right  to  all  that  the  thing  produces,  and  to  all  that  becomes 
united,  attached  or  interwoven  with  it,  provided  only,  that  its  iden- 
tity be  not  destroyed.  This  principal  was  recognized  by  the  civil 
law ;  Wood's  Inst.  Civ.  Law,  92 ;  and  in  the  5th  Henry  Vll. 
^  after  solemn  argument  on  demurrer*'  was  held  to  be  law  in  Eng- 
land ;  and  has  never  ceased  to  be  so  considered,  and  is  recognized 
in  Beits  et,  aL  v.  Lee^  5  Johns.  348 ;  Curtis  v.  CrrocU,  6  Johns.  169 ; 
SOshury  ^  Ocdkins  v.  AfcCoan  ^  Sherman,  6  Hill  425 ;  Baker 
V.  Wheeler  S^  Martin^  8  Wend.  505 ;  Chandler  v.  Edson^  9  Johns. 
362 ;  Babcock  v.  GiUj  10  Johns.  287 ;  Brovm  v.  Sax  ^  IGmMe,  7 
Cowen  95 ;  MiUer  v.  Humphrey ,  2  Marshall  449 ;  Bumes  v.  t/oAn* 
sanj  1  J.  J.  Marshall  197 ;  2  Johns  Ch.  R.  62 ;  Barron  v.  OoUeigh 
«<  oZ  11  N.  H.  558 ;  Ryder  v.  Hathaway,  21  Pick.  298 ;  2  Black. 
Com.  404  ;  2  Kent's  Com.  296 ;  1  Bouv.  Inst  197, 199 ;  Bac  Abr. 
Trespass,  E.  2 ;  2  RoUe  393,  566. 

Walton  cannot  be  adjudged  the  trustee  of  Abbott,  even  if  the 
stone  have  been  attached  to  the  freehold,  which  we  deny,  for  Camp 
may  maintain  trover  for  their  conversion.  Abbott  could  convey  no 
title  to  Walton  as  he  himself  had  none.  The  property  still 
remained  in  Camp  and  no  tortious  act  of  Abbott  or  Walton  could 
divest  him  of  it.  Buckmaster  v.  Mower  et  cd,  21  Vt.  204.  See 
also  Martin  v.  Porter ,  5  M.  &  W.  351 ;  Winyate  v.  Smith,  20 
Maine  237. 

MerriU  ^  WiOard  for  the  plaintiff. 

The  stones  became  a  part  of  the  trustee's  realty ;  and  after 
property  has  been  taken  from  the  owner  and  converted  into  real 
estate,  the  owner  cannot  reclaim  it.  SiUhury  S^  GaUeins  v. 
MeCoon  ^  Sherman,  6  Hill  425 ;  S.  C.  4  Denio  332;  Brown  v. 
Sax,  7  Cow.  95 ;  Bro.  Ab.  tit  Property,  pi.  23.  By  the  civil 
law  a  similar  rule  is  prescribed.  2  Kent's  Com.  364 ;  Bacon's  Ab. 
Trespass,  580. 
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Th6  stone  in  the  quarry  were  worth  $  1.14,  and  were,  by  the 
labor  and  skill  of  Abbott,  increased  in  value  so  as  to  be  worth  $  60. 
This  is  to  be  likened  to  the  case  of  the  fine  painting  on  canvass, 
where  the  owner  of  the  canvass  is  not  held  to  be  the  owner  of  the 
painting.  The  princifial  part  was  furnished  by  Abbott  Camp's 
part  was  trivial.     2  Kent's  Com.  362. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

Bennett,  J.  This  case  comes  up  on  exceptions  to  the  decision 
of  the  county  court  rendering  the  trustee  chargeable.  It  seems 
the  case  must  4um  upon  the  question,  to  whom  did  Mr.  "Walton 
owe  this  debt  ?  If  not  to  Mr.  Abbott,  he  should  not  be  adjudged 
chargeable.  It  is  found  in  the  case,  that  some  time  in  the  year  1852, 
Mr.  Walton  spoke  to  Mr.  Abbott  for  the  stone,  and  that  he  was 
answered  by  Mr.  Abbott  that  he,  Abbott,  could  probably  furnish 
them  ;  and  it  is  expressly  found  by  the  commissioners  that  Abbott 
did  deliver  the  stone, to  Mr.  Walton  on  the  third  day  of  August, 
1853,  and  that  he  received  them  and  used  them  for  the  purposes 
for  which  they  were  designed.  These  facts  are  abundant,  to  show 
an  indebtedness  from  Walton  to  Abbott,  unless  there  is  enough  in 
the  case  to  control  them.  It  is  claimed,  however,  that  this  debt 
belonged  to  Drury,  and  not  to  Abbott  It  becomes  important  to 
see  what  the  facts  are  bearing  upon  this  point  It  is  true,  the 
trustee  discloses  that  one  Moses  Peck  told  him  he  had  some  stone  for 
a  walk  to  deliver  him,  as  the  property  of  Mr.  Drury,  who,  he  said, 
had  employed  him  to  bring  them ;  and  that  he  should  only  deliver 
them  as  the  property  of  Mr.  Drury ;  and  the  trustee  says  he  told 
him  he  might  so  deliver  them,  and  he  did  so.  But  still  it  is  found 
that  Abbott  really  delivered  the  stone,  and  that  he  in  fact  requested 
Peck  to  deliver  the  stone  to  the  trustee  as  the  property  of  Drury, 
which  was  done;  and  that  Drury  knew  nothing  of  Abbott's  con- 
tract with  the  trustee,  and  nothing  about  these  stone  until  the 
present  suit  was  commenced.  There  is  nothing  in  the  cas^  to  show 
that  Drury  had  any  interest  in  the  stone,  or  that  Abbott  could  be 
regarded  in  any  sense,  as  acting  as  the  agent  of  Drury;  but  the 
case  shows  the  reverse,  and  that  Abbott  quarried  out  these  stone 
for  and  on  his  own  account 
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Upon  such  a  state  of  facts,  no  debt  can  be  claimed,  as  being  due 
fix>m  the  trustee  to  Druiy.  Druiy  was  but  a  man  of  straw ;  and 
though  Abbott  caused  Peck  to  act  ostensibly  in  his  name,  jet  it 
was  without  any  authority,  and  without  any  interest  in  Drury  ;  and 
what  was  done  was  in  truth  done  by  Abbott,  as  the  commissioners 
have  found.  The  disclosure  of  the  trustee  simply  affirms,  that 
Peck  assumed  to  act  for  Drury  in  the  delivery  of  the  stone ;  and 
that  the  trustee  consented  that  the  stone  should  be  delivered  and 
received  as  the  property  of  Drury.  This  would  not  necessarily 
make  them  so,  as  matter  of  fact. 

It  is  further  objected  by  the  trustee,  that  he  should  not  be  charge- 
able as  the  trustee  of  Abbott,  upon  the  ground  that  Abbott  quarried 
these  stone  from  a  quarry  belonging  to  one  E.  S.  Camp,  without 
any  right,  and  was  a  trespasser  in  so  doing ;  and  that  consequently, 
it  is  said,  the  trustee  is  liable  to  Ca\np  for  the  value  of  the 
stone,  and  should  not  be  held  liable  to  the  principal  debtor.  But 
suppose  it  be  conceded  that  Abbott  trespassed  upon  the  rights  of 
Camp  in  quarrying  the  stone,  and  might  have  been  sued  in  tort  by 
Camp  for  the  injury  done  him,  does  it  follow  that  Camp  can  sue 
the  trustee  in  assumpsit,  or  tort  and  recover  the  value  of  the  stone  ? 
These  stone  were  purchased  by  Mr.  Walton  for  a  walk  from  his 
front  door  to  the  street,  and  were  used  for  this  purpose ;  and  when 
these  stone  had  been  laid  down  in  the  manner  detailed  in  the  bill 
of  exceptions,  they  became  a  part  of  the  trustee's  realty,  as  much 
so  as  if  they  had  been  stone  for  a  wall,  and  had  been,  not  only  pur- 
chased for  that  use,  but  had  been  actually  laid  into  stone  wall  upon 
his  farm.  Though  it  may  be  true  that,  whatever  alteration  there 
may  be  in  the  form  of  property,  if  the  owner  can  prove  the  identity 
of  the  original  materials,  he  may  still  seize  it  in  its  new  shape, 
yet  this  right  only  exists  so  long  as  the  identity  of  the  original 
materials  can  be  established.  This  principle,  however,  does  not 
apply  to  cases  where  the  property,  illegally  taken,  has  lost  its  iden- 
tity, or  has  been  annexed  to  the  freehold.  It  then  becomes  a  part 
of  the  realty,  and  its  nature  is  changed.  6  Bacon,  Trespass,  p  580. 
See,  also,  7  Cowen  95 ;  6  HiD  425. 

Though  it  might  be  true,  that  m  an  action  of  trespass  against 
Abbott,  the  measure  of  damages  might  be  the  value  of  the  stone  at 
the  time  of  the  asportation^  and  in  an  action  of  trover,  the  value 
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at  the  time  of  tlie  conversion,  as  evidenced  by  a  demand  and  refu- 
sal, even  although  the  value  had  been  increased  by  the  previous 
tortibus  acts  on  the  part  of  the  defendant,  which  might  have  sub- 
jected him  to  an  action ;  yet  it  does  not  neeessarily- follow,  that  the 
same  rule  of  damages  would  obtain  in  a  suit  against  Abbott's  ven- 
dee. It  is  to  be  presumed  that  Walton  bought  the  stone  in  good 
faith,  and  was  not  guilty  of  any  intentional  wrong  upon  the  rights 
of  Camp,  and  when  the  trustee  had  annexed  these  stone  to  his 
freehold,  the  title  to  them  would  not  attach  in  Camp,  but  they  would 
belong  to  the  trustee,  when  they  became  a  part  of  his  realty.  The 
right  of  property  was  thereby  changed,  and,  however  it  might  be  in 
a  suit  against  Abbott  and  upon  which  we  have  no  occasion  to 
express  any  opinion,  we  think  Walton  could  not  be  held  liable  to 
Camp  for  the  increased  value  of  the  stone  produced  by  their  being 
quarried,  wrought  and  delivered  to  the  trustee  by  AbbotL 

The  amount  of  hewed  stone  delivered  was  114  feet,  and  the 
value  Qf  these  stone  in  the  quarry,  is  found  to  be  one  cent  per  foot 
If  it  was  to  be  conceded  that,  in  an  action  by  Abbott  against  Wal- 
ton for  the  value  of  the  stone,  Walton  would  have  the  right  to 
retain  to  the  amount  of  the  value  of  the  stone  in  the  quarry,  upon 
the  ground  of  his  liability  to  Camp  yet  this  cannot  lead  to  the 
reversal  of  the' judgment  of  the  county  court  The  commissioners 
decided  from  the  disclosure  and  facts  found  by  them,  that  Walton 
was  indebted  to  Abbott  in  the  sum  of  sixty  dollars,  and  was  his 
trustee  in  that  sum.  It  is  no  where  found  that  this  sum  was  the 
precise  value  of  the  stone  as  delivered;  and,  for  ought  which 
appears  from  the  commissioner's  report,  they  may  have  deducted 
the  value  of  the  stone  while  in  the  quarry,  from  what  would  other- 
wise be  the  amount  of  Walton's  indebtedness.  It  is  consistent  with 
the  report  that  they  should  have  done  it ;  and  we  are  not  to  pre- 
sume they  did  not,  for  the  sake  of  reversing  the  judgment  of  the 
county  court.  The  case  of  Martin  v.  Porter  5  M.  &  W.  351,  and 
Wingaie  v.  Smith  20  Maine  287,  to  which  we  have  been  referred 
by  the  defendant's  counsel,  are  not  cases  where  a  change  in  the 
title  to  the  property  had  been  effected. 

Judgment  of  the  county  court  is  affirmed  against  the  trustee  with 
costs,  and  ia^  pro  forma,  affirmed  against  the  principal  debtor  with- 
out costs. 
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Lewis  Chatfield  v.  Walter  M.  Wilson. 

Underground  water.     Mere  motive  not  actionable. 

There  are  no  correlatiye  rights  existing  between  the  proprietors  of  adjoining  lands, 
in  reference  to  the  ose  of  the  water  in  the  earth,  or  percolating  under  its  surfoce. 
Such  water  is  to  he  regarded  as  part  of  the  land  itself,  to  be  enjoyed  absolutely 
by  the  proprietor  within  whose  territory  it  is;  and  to  it  the  law  governing  the 
use  of  running  streams  Is  inapplicable. 

A)b  act  legal  in  itself,  and  which  violates  no  right,  cannot  be  made  actionable  on 
vBcoont  of  the  motive  which  induces  it. 

Action  on  the  case  for  the  disturbance  of  a  water  course. 
The  declaration  contained  three  counts,  the  first  and  second  charg- 
ing the  defendant  with  having  lowered  and  changed  the  channel  of 
a  brook,  which  divided  the  farms  of  the  plainti^  and  defendant^ 
and  diverting  the  water  therein ;  and  the  third  complained  of  an 
interference  by  the  defendant,  with  the  natural  flow  or  passage,  by 
percolation,  of  the  water  through  the  defendant's  land,  to  the  plain- 
tiiT's,  by  means  of  which  a  reservoir  or  tub  on  the  plaintiff's  land 
was  supplied  with  water.  Plea,  the  general  issue ;  trial  by  jury, 
March  Term,  1855, — ^Poland,  J.,  presiding.. 

The  plaintiff's  evidence  tended  to  prove  tl^t  the  defendant's 
farm  lay  north  and  east  of  the  plaintiff's  ;  and  that  the  plaintiff's 
&nn  and  the  defeadimf  s  land  lying  north  of  it  were  divided  by  a 
small  brook,  which  came  from  a  sprkg  further  east  on  the  defen- 
dant's land,  and  run  westerly,  and  that  sometimes,  in  the  summer, 
the  brook  would  become  wholly  dried  up.  At  the  north-east  comer 
of  the  plaintiff's  farm,  and  on  the  south  side  of  the  brook,  there 
was  a  small  piece  of  level  ground,  some  ten  or  fifteen  feet  wide, 
and  extending  up  and  down  the  brook  about  two  rods,  which 
was  partly  on  the  plaintiff's  land,  and  partly  on  the  defen- 
dant's land  lying  east ;  that  this  piece  of  fiat  ground  was  wet, 
porous  and  spongy,  so  that  by  digging  into  it  the  cavity  would  fill 
with  water ;  that,  prior  to  the  act  of  the  plaintiff  in  laying  his  aque- 
duct as  hereinafter  stated,  there  was  no  water  apparent  on  the 
sniface  of  this  piece  of  flat  ground,  and  no  appearance  of  a  spring 
of  water  there,  but  that  the  water  in  the  soil  came  £rom  the  brook 
above  by  percolation  through  the  sofl  soil  and  upon  the  surface  of 
the  fiat  rock  under  the  soil;  that  soiqc  four  or  five  years  (previous 
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to  the  spring  of  1852,  the  plaintiff,  by  leave  of  the  defendant,  dug 
a  hole  in  this  piece  of  fiat  ground,  a  few  feet  over  the  line  on  the 
defendant's  land,  and  in  this  hole  placed  a  tub  which  filled  with 
water,  and  laid  an  aqueduct  of  lead  pipe  from  the  tub  to  his  build- 
ings, and  from  that  time  up  to  the  spring  of  1852,  procured  in  this 
manner  an  ample  supply  of  water  for  his  buildings,  for  which  he 
paid  the  defendant  annually  the  sum  of  one  dollar  and  fifty  cents ; 
that  in  the  spring  of  1852,  there  was  some  difficulty  between  the 
plaintiff  and  the  defendant,  and  the  defendant  notified  the  plaintiff 
to  remove  his  tub  and  pipe  from  the  defendant's  land,  and  the 
plaintiff,  accordingly,  took  up  his  tub,  and  placed  it  in  a  hole  in  the 
fiat  ground  on  his  own  side  of  the  line,  but  within  a  short  distance 
of  it,  and  also  very  near  the  bank  of  the  brook ;  that  his  lead  pipe 
was  placed  in  this  tub,  and  that  he  continued  to  be  well  supplied 
with  water  until  about  the  first  of  July,  1852 ;  that  the  tub,  when  ' 
placed  on  the  plaintiff's  own  land,  was  sunk  to  the  depth  of  a  foot 
or  more  below  the  channel  of  the  brook,  and  that  the  tub  and  aque- 
duct were  supplied  with  water  by  the  filtration  of  the  water  from 
the  brook  directly,  and  also  through  the  soil  and  under  the  soil,  on 
the  defendant's  side  of  the  line.  The  plaintiff's  evidence  also 
tended  to  prove  that  about  the  1st  of  July,  1852,  the  defendant 
dug  away  and  lowered  the  channel  of  said  brook,  beginning  some 
two  or  three  feet  above,  and  east  of  the  plaintiff's  corner,  and  ex- 
tending twelve  or  fifteen  feet  below,  so  that  the  water  of  the  brook 
was  thereby  made  to  run  in  the  new  channel,  two  or  three  feet  fur- 
ther north,  and  about  a  foot  lower  than  before ;  that  the  defendant 
also  dug  a  channel  from  the  hole  where  the  plaintiff's  tub  had  for- 
merly stood  in  his  land,  out  into  the  channel  of  the  brook,  so  as  to 
carry  all  the  water  which  collected  there  into  the  new  channel  he 
had  made  for  the  brook,  above  the  plaintiff's  corner ;  and  that  the 
defendant  filled  up  the  side  of  this  channel,  from  the  hole  or  spring 
to  the  brook  on  the  side  next  to  the  plaintiff's  tub  with  dry  hard 
earth,  so  as  to  prevent  any  filtration  of  water,  through  or  under  the 
soil  on  his  land,  to  the  plamtiff 's  tub,  and  that  these  acts  of  the  de- 
fendant, prevented  the  water  from  accumulating  in  the  plaintiff's 
tub,  either  ^rom  the  brook  directly  or  Ovrough  or  under  the  soil  of  the 
defendants  land^  and  that  the  plaintiff  thereby  was  wholly  deprived 
of  water  by  his  said  aqueduct;  and  that  these  acta  of  the  defen* 
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dant  were  not  necessary,  and  were  not  done  by  the  defendant 
with  any  purpose  of  supplying  himself  with  water,  for  any  purpose, 
but  solely  with  the  design  of  thereby  depriving  the  plaintiff  of 
water  by  his  aqueduct.  The  defendant  claimed,  and  his  evidence 
tended  to  prove  that,  previous  to  the  plaintiff's  putting  his  tub  and 
pipe  into  the  defendant's  land,  as  above  stated,  there  was  an  open 
visible  spring  of  water,  where  the  tub  was  placed,  the  water  from 
which  flowed  north  into  the  brook  on  the  defendant's  land,  in  a 
natural  channel,  and  that  there  was  never  any  such  flow  of  the 
water  of  the  brook  through  or  under  the  soil  on  the  defendant's 
land,  as  the  plaintiff  claimed.  The  defendant  also  claimed  that 
the  plaintiff's  tub,  after  the  same  was  placed  on  his  own  land,  was 
not  supplied  with  water  by  the  natural  percolation  of  the  water 
through  the  soil,  either  from  the  brook,  or  from  the  water  of  this 
land  or  spring,  but  that  it  was  supplied  with  water  from  the  de- 
fendant's spring,  through  a  blind  or  underground  ditch,  which  the 
plaintiff  had  made  without  his  license  or  permission,  and  that  the 
only  effect  of  his  acts,  of  which  the  plaintiff  complained,  was  to 
restore  the  flow  of  the  water  to  its  natural  condition,  as  it  was 
before  anything  had  been  done  by  the  plaintiff.  The  defendant 
also  claimed  that  what  was  done  by  him,  was  done  for  the  purpose 
of  providing  water  for  his  pasture,  and  not  to  injure  the  plaintiff; 
and  he  also  denied  making  any  change  of  the  channel  of  the  brook, 
as  claimed  by  the  plaintiff.  L  The  charge  of  the  court  relative  to  .' 
the  turning  of  the  channel  of  the  brook  was  not  excepted  to.  In 
relation  to  the  other  part  of  the  case,  the  court  charged  (among 
other  thin^  not  excepted  to,)  that  the  defendant  had  a  right  to 
prevent  the  flow  or  escape  of  water  from  his  own  land  to  the  plain- 
tiff's  tub  by  any  artificial  means  that  the  plaintiff  had  used  to  ob* 
tain  it,  and  that  he  might  lawfully  do  all  that  was  necessary  to/ 
restore  the  water  to  its  natural  flow,  and  that  it  was  not  material  f 
what  his  purpose  or  motive  was ;  and  that  the  defendant  would  notl 
be  liable  for  any  act  of  his,  upon  his  own  land,  in  preventing  the 
natural  flow  or  escape  of  water,  in  or  under  the  soil  from  his  land 
to  the  plaintiff's,  provided  such  act  was  done  for  the  purpose  of 
reasonably  providing  himself,  or  his  farm  or  cattle,  with  a  supply 
of  water ;  but  if  they  found  that  the  acts  of  the  defendant  did 
prevent  the  tttual  and  natural  flow  of  the  water,  in  or  under  the 
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ground  from  the  defendant's  soil  to  the  plaintiff's,  and  that  these 
acts  were  done  by  the  defendant  solely  with  the  purpose  erf  injuring 
the  plaintiff,  and  depriving  him  of  water,  and  not  with  any  purpose 
of  usefulness  to  himself,  then  he  would  be  liable  to  the  plaintiff'for 
such  damages  as  he  thereby  sustained.  The  jury  returned  a  ver- 
dict for  the  plaintiff  on  all  the  counts  in  his  declaration.  To  so 
much  of  the  charge  as  is  above  detailed,  the  defendant  excepted. 


for  the  defendant. 


There  was  error  in  the  charge  that,  if  the  defendant  prevented 
the  percolation  in  order  to  deprive  the  plaintiff  of  the  water,  with- 
out any  purpose  of  usefulness  to  himself,  he  would  be  liable,  &c 

In  the  well-considered  case  of  Acton  v.  Blundell,  12  M.  &  W. 
324,  no  such  distinction  is  made,  and  the  doctrine  of  the  absolute 
right  of  the  owner  of  the  soil,  to  the  entire  control,  at  will,  of  this 
species  of  water,  on  his  own  land,  is  fully  established.  See  also 
Chreenleaf  T.  Francis,  18  Pick.  117. 

If  underground  water  in  its  percolations  and  titrations,  &om  its 
peculiar  nature,  and  from  our  ignorance  of  its  course,  and  the  laws 
that  control  it,  is  not  subject  to  the  law  as  it  applies  to  running 
water,  then  that  of  it  which  is  on  any  man's  land,  like  any  other 
thing  which  makes  the  soil,  or  is  contained  in  it,  is  absolutely  the 
owner^s. 

The  entire  dominion  of  the  owner  over  his  own  soil  is  settled 
beyond  question.  Thurston  v.  Bancoeky  12  Mass.  220 ;  Panton  v. 
HoOand,  17  Johns.  92. 

If  a  man  does  an  illegal  act  with  a  good  motive,  he  is  neverthe- 
less liable  to  an  action ;  so,  if  he  does  a  legal  act  with  a  had  mo- 
tive, no  action  will  lie  against  him.  Ifaihaway  v.  AUen,  Brayton, 
152.  BuUei^s  N.  Prius  14  Runnels  v.  BuOrny  2  N.  H.  552. 
Greenleafy.  Francis ,  18  Pick.  117.  In  this  last  case  the  court 
say,  ^  every  one  has  the  Hberty  of  doing  in  his  own  ground  whatso- 
ever he  pleases,  even  though  it  should  occasion  to  his  neighbor  some 
other  sort  of  inconvenience" 

0.  B.  Smith  and  F.  K  EandaU  for  the  plainti£ 
The  flowing  of  the  water  in  its  natural  cQurse  to  the  plaintiff's 
land  was  an  incid^t  thereto,  as  much  i^  the  right  to  haye  the  soil 
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itself,  in  its  natural  atete,  unaltered  by  the  acts  of  the  defendant, 
who  could  not  lawfully  dig,  so  as  to  deprive  it  of  the  support  of  his 
land,     lyier  et  dL  v.  WiUcinson  et  al.  4  Mason  401. 

The  defendant  had  a  right  to  use  the  water  of  the  spring,  and 
the  water  of  the  brook  in  common  with  the  plaintiff,  but  he  was 
bound  to  exercise  that  right  in  a  reasonable  manner ;  and  if  he 
diverted  the  water  maliciously  or  wantonly,  to  the  injury  of  the 
plaintiff,  he  would  be  liable  in  damages.  Thviss  v.  Baldwin,  9 
Conn.  291.  Hay  v.  Stennell,  2  Watts  327.  Greerdeafy,  Francis, 
18  Pick,  117.  Gale  and  Whatley  on  Easements,  243-4  n. 
I'iatt  V.  Johnson  ^  Root,  15  Johns.  213.  Panton  v.  HoUand,  17 
Johns.  92. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

Bennett,  J.  This  is  the  first  time,  within  my  knowledge,  that 
the  question  has  ever  come  before  our  courts,  in  relation  to  the 
rights  of  adjoining  proprietors  of  lands  to  water  percolating  under 
the  surface,  through  wet  and  porous  ground,  and  the  case  may  be 
considered  somewhat  important  in  principle,  as  well  as  novel,  in 
this  state.  The  court  below,  on  this  point,  told  the  jury,  in  sub- 
gtanoe,  that  the  defendant  had  the  right  to  prevent  the  escape  of 
water  from  his  own  land  to  the  plaintiff's  tub,  which  he  had  sunk 
on  his  own  land,  and  that  he  might  lawfully  do  all  that  was  neces- 
sary to  restore  the  water  to  its  original  flow,  and  that  it  was  not 
material  what  his  motive  was ;  and  that  he  had  the  right,  on  his  own 
land,  to  prevent  the  natural  flow  or  escape  of  water,  in  or  under 
ground,  from  his  to  the  plaintiff's  land,  provided  it  was  done  to 
secure,  in  a  reasonable  manner,  a  supply  of  water  for  himself,  his 
farm,  and  cattle ;  but  if  done  solely  to  injure  the  plaintiff,  and 
deprive  him  of  water,  and  not  to  benefit  himself,  then  he  would  be 
liable.  This  charge  is  evidently  based  upon  the  ground  that  ther6 
were  certain  correlative  rights  existing  between  these  parties,  in 
the  use  of  the  water  percolating  in  and  under  the  surface  of  the 
earth.  The  rules  of  law  which  govern  the  use  of  a  stream  of 
water,  flowing  in  its  natural  course  over  the  surface  of  lands  be- 
longing to  different  proprietors,  are  well  settled,  and  the  correlative 
rights  of  the  adjoining  proprietors  are  clearly  defined.    Each  pro- 
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prietor  of  the  land  has  the  right  to  have  Ae  stream  flow  in  its 
natural  course  over  his  land,  and  to  use  the  same  as  he  pleases  for 
his  own  purposes,  not  inconsistent  with  a  similar  right  in  the  pro- 
prietors of  the  land  above  or  below  him,  but  no  proprietor  above 
can  diminish  the  quantity  or  injure  the  quality  of  the  water,  which 
would  otherwise  naturally  descend,  nor  can  any  proprietor  below 
throw  back  the  water  upon  the  proprietor  above,  without  some  li- 
cense or  grant.  But  we  think  the  law  governing  running  streams 
is  not  applicable  to  underground  water^  and  that  no  light  can  be 


obtained  from  the  law  ot  surface  streams  ;^ and  if  it  is  to  be  estab- 
lished that  there  are  correlative  rights  existing,  between  adjoining 
proprietors  of  land,  to  the  use  of  water  percolating  the  earth, 
an  entire  new  chapter  in  the  law  will  be  necessary  to  define  what 
these  rights  are,  and  to  put  them  on  some  tangible  and  practical 
ground,  that  the  rules  concerning  them  may  be  applied  to  common 
use.  But  from  the  very  nature  of  the  case,  this  seems  imprac- 
ticable. / 

The  laws  of  the  existence  of  water  under  ground,  and  of  ita 
progress  while  there,  are  not  uniform,  and  cannot  be  known  with 
any  degree  of  certainty,  nor  can  its  progress  be  regulated.  It 
sometimes  rises  to  a  great  height,  and  sometimes  moves  in  collat- 
eral directions,  by  some  secret  influences,  beyond  our  comprehen- 
sion. 

The  secret,  changeable,  and  uncontrollable  character  of  under-* 
ground  water,  in  its  operations,  is  so  diverse  and  uncertain  that  we 
cannot  well  subject  it  to  the  regulations  of  law,  nor  build  upon  it 
a  system  of7iiles,'as  is  done  in  the  case  of  surface  streams.  Their 
nature  is  defined,  and  their  progress  over  the  surface  may  be  seen 
and  hiown,  and  is  uniform.  They  are  not  in  the  earth  and  a  part 
of  it,  and  no  secret  influences  move  them,  but  they  assume  a  dis- 
tinct character  from  that  of  the  earth,  and  become  subject  to  a  cer- 
tain law, — ^the  great  law  of  gravitation. 

There  is,  then,  no  difiUculty  in  recognizing  a  right  to  the  use  of 
water  flowing  in  a  stream  as  private  property,  and  regulating  that 
•use  by  settled  principles  of  law.  We  think  the  practical  uncer- 
tanties  which  must  ever  attend  subterranean  waters  is  reason 
enough  why  it  should  not  be  attempted  to  subject  them  to  certain 
and  fixed  rules  of  law,  and  that  it  is  better  to  leave  them  to  be 
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enjojed  absolutely  hj  the  owner  of  the  land,  as  one  of  ita  natural 
advantages,  and  in  the  eye  of  the  law  a  part  Of  it,  and  we  think 
we  are  warranted  in  this  view  by  well-considered  cases. 

In  the  case  of  Acton  v.  ElundeU  et  oL,  12  M.  &  W.  324,  it  was 
held  that  the  owner  of  land,  who  had  made  a  well  in  it,  and 
thereby  enjoyed  the  benefit  of  underground  water,  had  no  right  of 
action  against  an  adjoining  proprietor,  who,  in  sinking  for  and  get- 
ting coal  from  his  own  soil,  in  the  usual  and  in  a  proper  manner, 
caused  the  well  to  become  dry.  A  query  is  added  whether  it 
would  have  made  any  difference  if  the  well  had  been  enjoyed  by  ^  / 
the  plaintiff  for  more  than  twenty  years.  In  the  case  of  l^oaik  r.  rCj 
Driscojl,  20  Conn.,  the  doctrine  is  fully  advanced  that  no  right  is 
gained  by  a  mere  continued  preoccupancy  of  water  under  the  sur- 
face by  any  artificial  means  for  a  period  of  fifteen  years  or  more. 
The  court  say,  "  each  owner  has  an  equal  and  complete  right  to 
the  use  of  his  land  ac^.to  the  water  which  is  in  it  f'  and  th:iy  say 
"the  water  combinedvvith  the  earth,  or  passing  through  it  by  perco- 
lation, or  by  filtration,  or  chemical  attraction,  has  no  distinctive 
character  of  ownership  from  the  earth  itself,  any  more  than  the 
metallic  oxyds,  of  which  the  earth  is  compesed,"  and  they  further 
add,  "  water,  whether  moving  or  mouonless,  in  the  earth,  is  not,  in . 
in  the  eye  of  the  law,  disttnctTiibv  the  earth.'*  If  it  is  true  that 
subterranean  water  is  to  be  treated  as  a  part  of  the  earth,  it  must 
follow  that  there  are  no  correlative  rights  in  the  enjoyment  of  such 
water,  between  adjoining  proprietors  of  land,  and  both  the  case  in 
the  12th  of  M.  &  W.  and  20  Conn,  proceed  upon  that  ground. 
The  case  of  Greenleqfx,  Francis,  18  Pick.  117,  goes  upon  the 
same  principle,  and  it  was  there  held  that  no  action  would  lie 
against  a  man  who  dug  a  well  on  his  own  land,  although  he  thereby 
took  the  water  from  his  neighbor's  well,  in  the  absence  of  all  right 
acquired  by  grant,  or  an  adverse  user-  The  case  is  really  put 
upon  the  ground  that  "  every  one  has  the  liberty  of  doing,  on 
his  own  ground,  whatever  he  pleases,  even  though  he  occasion  some 
damage  to  his  neighbor  $"  and  the  court  say,  ^'  there  is  nothing  in 
the  case,  then  at  bar,  which  limited  or  restrained  the  owners  of  the 
estates  severaDy,  from  having  the  absolute  dominion  of  the  soil  ex- 
tending upwards,  and  below  the  surface,  as  far  as  each  pleased." 
This,  in  effect,  negates  the  position  that  there  can  be,  upon  com* 
moa  principle^.  corr$lative  rights  in  underground  water. 
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The  case  of  Dickinson  v.  ITie  Grand  Junction  Canal  Company^ 
9  Eng.  Law  and  Eq.  520,  is  not  opposed  to  the  views  taken  in  the 
foregoing  cases.  In  that  case  the  water  was  proved  to  have  been 
taken  from  the  river,  after  it  formed  a  part  of  the  stream,  not  by- 
reasonable  use  by  another  riparian  proprietor,  but  by  digging  a 
well ;  and  this  was  treated  as  a  diversion  of  surface  footer,  and  ctc- 
tionaUe  at  common  law ;  and,  in  regard  to  the  abstraction  of  the  water 
which  never  did  form  part  of  the  river,  but  had  been  prevented  from 
doing  so  by  the  sinking  of  the  wells,  it  was  held,  that  the  mill-owners^ 
being  entitled  to  the  bene^t  of  the  stream  in  its  natural  course,  were 
■  deprived  of  part  of  that  benefit,  if  the  natural  supply  of  the  stream 
was  cut  off,  and  might  have  their  action,  whether  the  water  cut 
off  was  a  part  of  an  underground  water  course,  or  percolated 
through  the  strata  of  the  earth*  In  this  case  the  injury  com- 
plained of  was  the  diminution  of  water  in  a  surface  stream,  ai^d 
the  law  applicable  to  surface  streams  was  applied.  The  cases,  cited 
by  the  plaintiff's  counsel,  which  relate  to  surface  streams  can  give 
little  or  no  aid  in  the  question  before  us*  The  case  of  SmOi  y. 
Adams,  6  Paige  435,  is  also  a  case  where  the  underground  water, 
which  was  cut  off  by  an  excavation  on  the  defendant's  land,  sup- 
plied a  spring,  and  this  spring  caused  a  flow  of  surface  water,  and 
the  decision  was,  that  the  person  who  had  the  right  to  the  use  of 
the  water  in  its  natural  course,  or  by  a  prescriptive  right,  out  of  its 
natural  course,  and  was  injured  by  the  excavation,  might  have  re- 
dress for  the  injury.  Here,  too,  the  person  complaining  was  m^ 
jured  in  his  rights  to  the  use  of  flowing  water.  Such  is  also  the 
case  in  Balston  v.  Benstead,  1  Campbell  463,  and  no  doubt  other 
cases  of  a  like  character  may  be  found  in  the  books. 

There  is  no  ground  to  claim  that  the  plaintiff  has  been  injured  in 
his  right  to  the  use  of  water  in  a  surface  stream  flowing  in  its  nat- 
ural channel,  so  far  as  the  case  is  now  before  this  court,  and  he 
cwi  claim  no  prescriptive  right  to  the  water. 

The  tub  was  sunk  by  the  plaintiff  on  his  own  land,  in  1852,  and 
as  his  evidence  tended  to  prove,  a  foot  or  more  below  the  channel 
of  the  brook,  and  that,  from  this  tub,  the  water  was  taken  by  arti- 
flcial  means  for  the  use  of  the  plaintiff;  and  the  case  shows  that  the 
plaintiff's  evidence  tended  to  prove  that  this  tub  was  supplied  with 
water,  which  filtrated  under  ground  from  the  brook,  and  also  from 
the  adjoining  land  of  the  defendant ;  and  the  case,  Bofsr  as  it  is 
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sent  up  to  us,  only  concerns  the  right  of  the  defendant  to  cut  off 
the  fiUraiian  of  the  water  from  hia  own  land  to  the  j^iahiJdK'^Mib^ 

This  then,  is  fairly  a  question,  as  to  the  rights  of  the  plaintiff  in  | 
undeipx)und  water.     Putting  this  case,  then,  upon  the  ground  tliat 
the  water  in. question,  while  in  the  earth  of  the  defendant,  though 
percolating  through  it,  is  not  distinct  from  it,  in  the  eje  of  the  law 
iLbecomes  an  important  inquiry^whether  the  act  of  the  defendant^' 
in  the  obstruction  of  the  under  ground  water  upon  his  own  prem-  ' 
ises,  can  be  made  actionable,  simply  upon  the  ground  that  the^ 
motive  was  bad  which  induced  it     The  act  of  the  defendant  in| 
the  obstruction  of  the  water,  being  in  itself  lawful,  could  not  sub-  \ 
ject  the  defendant  to  damages  unless,  by  reason  thereof,  some  right 
of  the  plaintiff  has  been  violated.     The  maxim,  "  Sic  utere  tuo,  ut 
cdienum  nan  laedas"  applies  only  to  cases  where  the  act  complained  \ 
of  violates  some  legal  right  of  the  party ;  and  it  has  been  attempted 
to  be  shown  that  this  underground  water  cannot  bd  made  the  sub- 
ject of  correlative  rights.     It  is  said  in  Comy  n's  Digest,  under  the 
head  of  Nuisance,  that  an  action  on  the  case  does  not  lie  for  the 
reasonable  use  of  any  right,   though  it  be  to  the  annoyance  of 
another.     This,  it  may  be  said,  implies  that  an  action  would  lie  if  | 
the  use  of  one's  right  was  unreasonable. 

This,  no  doubt,  is  true,  under  proper  limitations,  as  in  cases  where 
there  is  a  right  common  to  both  parties,  as  in  tlie  use  of  a  public 
highway,  or  of  the  air ;  or  where  there  is  a  duty  to  perform,  and  a 
correlative  right  growing  out  of  it,  as  the  repair  of  a  ruinous  house 
standing  so  near  to  the  house  of  another,  as  to  endanger  it  from  its 
lall.  In  such  a  case,  no  doubt,  a  repair  could  be  compelled ;  and, 
in  case  of  the  fall,  an  action  would  lie  for  the  special  damage. 
There  are  also  many  cases  in  the  books,  relating  to  the  relative  use 
of  surface  streams,  where  the  case  has  turned  upon  the  question, 
whether  the  use  was  reasonable,  and  for  the  party's  own  conven- 
ience or  benefit,  or  wanton  and  malicious,  and  done  to  prejudice 
the  rights  of  another.  In  such  cases  there  are  correlative  rights  to 
the  use  of  the  water,  and  the  boundary  of  the  right  is  a  reasonable 
use  of  it.  But  such  cases  have  no  analogy  to  the  case  at  law,  and  i 
it  may  be  laid  down  as  a  position  not  to  be  controverted,  that  an 
act  legal  in  itself,  violating  no  right,  cannot  be  made  actionable  on 
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the  ground  of  the  motive  which  induced  it.^  Such  was  the  case  of 
South  Eoyalton  Bank  v.  Suffolk  Bank,  27  Vt  505.  If  the  act  is 
lawful,  although  it  maj  be  prejudicial,  it  is  damnum  absque  inju* 
ria.  On  this  point  the  case  of  Mohan  v.  Brown,  13  Wend.  261,  is 
a  direct  authority.  There  the  defendant  had  built  a  high  fence /or 
the  sole  purpose  of  obstructing  the  lights  of  his  neighbor's  house ; 
euid  it  was  held,  that  no  action  would  lie,  where  the  lights  were  not 
ancient,  and  no  right  had  been  acquired  bj  grant  or  user ;  and  \h\ 
the  motive  with  which  the  act  was  done  was  immaterial.  Tl 
case  goes  upon  the  ground,  that  the  plaintiff  was  not  injured  in  a 
legal  right. 

This  is  not  like  the  case  where  the  air  is  contaminated  so  as  to 
become  noxious.  There  a  correlative  right  is  invaded.  In  the 
case  of  Greenleaf  v.  Francis,  18  Pick,  117,  it  is  true,  the  court 
charged  the  jury  that  if  the  defendant  dug  the  well  where  hie  did, 
upon  his  own  land  for  the  purpose  of  injuring  the  plaintiff,  and  not 
for  the  purpose  of  obtaining  the  water  for  his  own  use,  the  defend-* 
ant  was  liable  in  that  action.  In  that  case,  the  verdict  was  for  the 
defendant,  and  the  plaintiff  was  the  excepting  party.  The  plain- 
tiff could  not  complain  of  that  part  of  the  charge ;  and,  in  banl^^c 
there  was  no  occasion  to  review  that  part  of  it ;  and  it  is  no  point  in 
the  decision,  though  Judge  Putnam  does  remark,  in  the  course  of 
his  opinion^  that  "  the  rights  of  the  defendant  should  not  be  exer- 
cised from  mere  malice  as  the  judge  ruled  below,"  but  no  such 
point  was  in  judgment.  The  exceptions  came  from  the  plaintiff, 
and  it  can  only  be  regarded  as  an  obiter  dictum  of  the  judge ;  the 
case  found,  that  the  defendant  had  dug  his  well  in  that  place  on  his 
land,  where  it  was  most  convenient  for  him ;  and  we  think,  as 
applied  to  a  case  like  the  one  then  at  bar,  and  the  one  now 
before  us,  the  position  was  unsound,  and  against  principle  and  au- 
thority.     T 

Judgment  of  the  county  court  reversed,  and  the  cause  reman-* 
ded. 
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Russell  T.  Notes  r.  John  Smith  and  William  R.  Lee. 

Master  and  servant 

A  master  is  bound  to  exercise  proper  care  and  diligence  in  the  selection  of  the 
a^ncieB  and  ingtmments  with  or  upon  which  he  employs  his  servant;  and,  if  he 
fail  to  do  60,  he  will  be  liable  to  the  seryant  for  any  injuries  he  may  sustain  there 
from. 

The  declaration  averred  that  the  plaintiff  was  hired  by  the  defendants  to  have  the 
^barge  of,  and  conduct  and  run  an  engine,  and  that  by  virtue  of  said  employment, 
it  became  the  dnt>'  of  the  defendants  to  Airnish  an  engine  that  was  well  constructed 
and  safe,  &c.,  but  tbat  they  carelessly  and  wrongfully  furnished  sn  insufficient 
engine;  tbat  the  insufficiency  was  unknown  to  the  plaintiff,  and  "but  for  want  of 
all  proper  care  and  diligence  would  have  been  knowli  to  the  defendants  ;*'  and  that) 
while  the  plaintiff  was  in  the  careful  and  prudent  use  of  said  engine,  it  exploded 
.  on  account  of  said  insufHciency,  and  injured  the  plaintiff,  &c.   Hdd^  on  demurrer^ 

I  that  the  declaration  disclosed  a  sufficient  cause  of  action. 

Action  on  the  case.     The  declaration  was  as  follows. 

'*  In  a  plea  of  the  case,  whereupon  the  plaintiff  declares  and  says, 

that  heretofore,  to  wit,  on  the  1 1th  day  of  November,  1853,  and  for 

a  long  time  before  that  time,  the  defendants  were  in  the  possession 

of  the  Vermont  Central  Railroad  Company's  track,  and  of  all  en* 

I  gines,  locomotives,  cars,  and  other  furniture,  which  had  previously 

belonged  to  the  Vermont  Central  Railroad  Company,  a  corporation 
clfartered  and  organized  by  and  under  a  law  of  the  legislature  of 
the  state  of  Vermont,  and  the  defendants  on  that  day,  and  long 
before,  were  and  had  been  common  carriers  of  freight  and  passen- 
gers on  said  road ;  and  that  on  the  11th  day  of  November,  1853, 
the  plaintiff  was  in  the  employ  of  the  defendants,  hired  by  them, 
a»im  engineer,  to  have  charge  of  and  conduct  and  run  an  engine 
on  said  road,  for  the  purpose  of  transporting  passengers  and  freight 
on  said  road,  and  had  for  a  long  time  before  been  such  hired  ser- 
vant of  the  defendants,  in  the  capacity  of  engineer, — and  that  by 

,  virtue  of  said  employment  of  the  plaintiff  by  the  defendants,  as 

aforesaid,  it  became  and  was  the  duty  of  said  defendants  to  furnish 
an  engine  for  the  plaintiff  to  conduct  and  run,  as  it  was  his  duty  to 

I  do,  that  was  well  constructed  and  safe  to  the  engineer,  with  the  use 

of  proper  skill  on  his  part.  Yet  the  defendants,  disregarding  this 
duty,  to  wit,  on  the  11th  day  of  Novembei*,  1853,  carelessly  and 
wrongfully  gave  to  the  plaintiff  to  use  and  conduct  in  drawing 
freight  on  said  road,  an  engine  which  had  not  before  been  con- 
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ducted  by  or  known  to  the  plamtifT,  which  was  insufficiently  stayed 
and  bolted  around  the  fire  box,  and  insufficient  in  divers  parts ; 
insomuch  that  it  greatly  endangered  the  life  of  the  engineer  who 
ran  it, — all  which  was  unknown  to  the  plaintiff,  and  all  which,  but 
for  want  of  all  proper  care  and  dOigence,  would  have  been  known 
to  the  defendants.  And  the  plaintiff  avers  that  while  in  the  care* 
ful  and  prudent  use  and  management  of  said  engine,  on  his  part, 
on  the  11th  day  of  November,  1858,  on  said  road,  said  engine  ex- 
ploded from  the  imperfection  and  insufficiency  aforesaid,  and  by 
the  explosion,  the  plaintiff  was  so  torn  and  scalded,  that  he  hither- 
to, since  that  day,  hath  been  and  always  will  be  a  cripple,  and 
wholly  unable  to  work,  and  hath  been  put  to  great  expense  for 
doctors  and  nurses,  to  wit,  $1,000,  whereby  and  by  reason  of  all 
which,  an  action  hath  accrued  to  the  plaintiff  to  have  and  recover 
his  said  damages,  and  all  he  hath  lost  from  the  causes  aforesaid,  to 
his  damage,"  &c. 

To  this  declaration  the  defendants  demurred,  and  the  county 
court,  September  Term,  1S55, — Poland,  J.,  presiding, — adjudged 
the  declaration  insufficient     Exceptions  by  the  plaintiff. 

P.  DiUtngham  and  ff.  Carpenter  for  the  plaintiff. 

This  declaration  does  not  present  the  same  question  that  is  de- 
cided in  Priestly  v.  Fowler^  3  Mees.  &  Welsh.  1 ;  Farwell  v.  B.  S^ 
W,  R.  Go^  4  Met  44 ;  Maury  v.  So,  Car.  R,  Co,,  1  McMuUan 
385.  These  and  many  other  similar  cases  determine  merely  that 
one  servant  cannot  recover  against  his  employer  for  injuries  occa- 
sioned by  the  negligence  of  his  co-servant,  for  the  reason  that  all 
obligation  from  the  master  arises,  expressly  or  by  implication,  from 
the  contract 

We  insist  that  there  was,  by  virtue  of  this  contract  of  hiring 
between  these  parties,  an  implied  warranty  that  the  defendants 
would  furnish  the  plaintiff  with  an  engine  to  conduct  that  was  rea- 
sonably safe  and  well  constructed ;  and  that,  failing  to  do  this,  they 
were  Uable  to  the  plaintiff  for  his  injuries  sustained  by  reason  of 
that  neglect 

It  is  a  legal  inference,  arising  from  the  contract  of  hiring,  that 
the  master  or  employer  shall  employ,  as  other  servants,  men  rea- 
sonably skilled  in  their  particular  business,  and  such  as  have  no 
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known  bad  habits,  such  as  intoxicatioot  and  the  like.  5  Exch.  354 ; 
6  Barber  231 ;  1  Amer.  L.  C.  620, 3  Ed. ;  10  Mees.  &  Welsh.  109 ; 
12  Adolph.  &  Ellis  737. 

Peck  Sf  Colby  for  the  defendants. 

The  question  here  presented  has  been  dUcus»ed  and  the  right  of 
action  denied^  in  cases  where  the  subject  came  coUateraUy  before 
the  court  This  was  so  in  Ryan  v.  Cumberland  Valley  JR.  Co., 
Penn.  Sup.  Ct  1854 ;  Liv.  L.  J.,  Apr.  1855.  And  our  courts  have 
repeatedly,  as  in  that  case,  held  employers  exempt  from  liability 
for  injuries  occasioned  to  one  servant  by  the  carelessness  of  another 
servant,  that  being  a  rUk  voluntarily  incurred  as  an  incident  to  the 
employment  Hager  v.  Weti.  R.  Co.y  3  Gush.  270;  FarweU  v. 
Bottan  Sf  Worcester  R.  Co.,  4  Met  49 ;  6  Barbour  231 ;  15  Bar- 
bour 574 ;  Brown  v.  MaxweUy  6  fiUll  592 ;  Albro  v.  Agawam  Canai 
Co.^  6  Gush.  75.  And  the  same  principle  will  defeat  the  plaintiff's 
action  here,  for  if  the  master  is  liable  for  having  a  defective  ma- 
chine in  his  service,  it  would  seem  he  should  be  liable  for  having 
a  careless  or  incompetent  servant 

But  in  England  the  question  has  been  twice  decided.  Priesdy 
V.  Fowler y  3  Mees.  &  Welsh.  1 ;  Couch  v.  SleeUy  24  Eng.  L.  &; 
Eq.77. 

The  opinion  of  ihe  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

IsHAic,  J.  This  case  comes  before  the  court  on  a  general  de- 
murrer to  the  declaration.  The  plaintiff,  it  is  averred,  was  injured 
by  the  explosion  of  a  locomotive  engine,  on  which  he  was  employed 
by  the  defendants,  as  engineer.  It  is  admitted  that  the  engine  was 
insufficiently  stayed  or  bolted  around  the  fire  box,  and  that  it  was 
also  insufficient  and  unsafe  in  other  respects,  but  that  both  parties 
were  ignorant  of  those  defects,  and  had  no  notice  in  fact  that  it  was 
in  an  unsafe  or  insecure  condidon.  That  fact  is  directly  averred 
in  relation  to  the  plaintiff,  and  the  defendants  are  not  charged  with 
any  such  notice  by  any  averment  in  the  declaration.  It  is  averred, 
however,  that  these  defects  would  have  been  known  to  the  defend- 
ants, but  for  the  want  of  all  proper  care  and  diligence  on  their 
part    The  inquiry  arises,  whether  the  £Eicts  stated  are  sufficient  to 
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enable  the  plaintiff  to  recover ;  it  being  admitted  that  the  plaintiff 
was  in  the  exercise  of  proper  skill  and  diligence  when  he  was 
injured. 

The  general  rule  seems  to  be  well  settled  by  the  authorities,  that 
there  is  nothing  growing  out  of  the  mere  relation  of  master  and 
servant  that  raises  the  dutj  stated  in  the  declaration.  When  there 
is  no  actual  notice  of  defects  in  an  engine  of  that  character,  and  no 
personal  blame  exists  on  the  part  of  the  master,  there  is  no  implied 
obligation  or  contract  on  his  part  that  the  engine  is  free  from  de- 
fects, or  that  it  can  safely  be  used  by  the  servant  The  law  im- 
poses no  such  obligation.  There  are  risks  and  dangers  incident  to 
most  employments,  and,  especially  is  this  true,  in  relation  to  such 
services  as  those  in  which  the  plaintiff  was  engaged.  Those  risks 
the  parties  have  in  view  when  engagements  for  services  are  made, 
and  in  consideration  of  which  the~  rate  of  compensation  is  fixed. 
In  all  engagements  of  that  character,  the  servant  assumes  those 
risks  which  are  incident  to  his  service,  and,  as  between  himself 
and  his  master,  he  is  supposed  to  have  contracted  on  those  terms. 
If  an  injury  is  sustained  by  the  servant,  in  that  service,  it  is  re- 
garded as  an  accident,  a  mere  casualty,  and  the  misfortune  must 
rest  on  him.  That  is  the  doctrine,  and  the  extent  of  the  cases,  to 
which  we  were  referred  by  the  defendant's  counsel.  In  the  case  of 
Priestly  v.  Fowler,  3  Mees.  &  Welsh.  1,  it  was  held  that  the  master 
was  not  liable  to  his  servant  for  an  injury  sustained  by  him,  fram 
the  breaking  down  of  an  overloaded  van.  Lord  Abinger  in  that 
case  observed,  that  "  &om  the  mere  relation  of  master  and  servant 
"  no  contract,  and  therefore  no  duty,  can  be  implied  on  the  part  of 
*•  the  master  to  cause  the  servant  to  be  safely  and  securely  carried, 
"  or  to  make  the  master  liable  for  damage  to  the  servant,  arising 
^  from  any  vice  or  imperfection  unknown  to  the  master,  in  the  car- 
"  riage  or  in  the  mode  of  conducting  or  loading  it."  The  same 
doctrine  is  sustained  in  Seymour  v.  Madox,  5  Eng.  L.  &  Eq.  265, 
and  in  the  case  of  Couch  v.  Steely  24  Eng.  L.  &  Eq.  77.  The 
principle,  which  is  now  well  settled  in  England  and  this  country, 
^  that  a  master  is  not  liable  to  his  servant  for  an  injury  occasioned 
"  by  the  negligence  of  a  fellow  servant,  in  the  course  of  their  com- 
^  mon  employment,"  is  founded  upon  the  same  reason.  The  liabil* 
ity  of  one  servant  to  be  injured  by  the  carelessness  of  another,  is 
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a  risk  which  the  servant  has  assumed,  as  an  incident  to  his  em- 
ployment, and  for  which  the  master  is  not  responsible.  This  gen- 
eral  rule,  however,  has  no  application  to  either  of  those  cases  when 
there  has  been  actual  fault  or  negligence  on  the  part  of  the  master, 
either  tn  the  act  from  which  the  injury  arose,  or  in  the  selection  and 
employment  of  the  agent  which  caused  the  injury.  The  case  of 
Couch  V.  Steely  above  cited,  recognizes  both  the  genei'a]  rule  and 
that  qualification.  In  that  case  it  was  held,  that,  as  there  was  no 
actual  knowledge  of  the  defective  condition  of  the  ship,  and  no 
personal  blame  was  imputed  to  the  owner,  a  seaman  could  sustain 
no  action  for  an  injury  sustained  in  consequence  of  its  unsafe  con- 
dition. The  language  of  the  court  implies,  that,  had  there  been 
actual  knowledge  or  if  personal  blame  had  otherwise  been  imputed 
to  the  shipH)wner,  a  liability  would  have  existed.  The  case  of 
Hutchinson  v.  Railway  Company^  5  Wels.,  Hurls  &  Grord.  852,  is 
a  strong  illustration  of  the  principle.  In  that  case,  Alderson,  B., 
after  recognizing  the  general  rule,  that  a  master  is  not,  in  general, 
responsible  to  one  servant  for  an  injury  occasioned  to  him  by  the 
negligence  of  a  fellow  servant,  observed,  that  '^  this  must  be  taken 
"  with  the  qualification  that  the  master  shall  have  taken  due  care  not 
**  to  expose  his  servant  to  unreasonable  risks.  The  servant,"  he  ob- 
served, ^  when  he  engages  to  run  the  risks  of  his  service,  including 
*^  those  arising  from  the  negligence  of  fellow  servants,  has  a  right 
^  to  understand  that  the  master  has  taken  reasonable  care  to  pro- 
^  tect  him  from  such  risks,  by  associating  him  only  with  persons  of 
"  ordinary  skill  and  care."  There  can  be  no  doubt  in  relation  to 
the  doctrine  of  those  cases,  or  the  general  principles  on  which  they 
are  founded.  The  master,  in  relation  to  fellow  servants,  is  bound 
to  exercise  diligence  and  care  that  he  brings  into  his  service  only 
such  as  are  capable,  safe  and  trust-worthy,  and  for  any  neglect  in 
exercising  that  diligence  he  is  liable  to  his  servant  for  injuries  sus- 
tained from  that  neglect  It  is  not  necessary  that  he  should  know 
that  they  are  unsafe  and  incapable.  It  is  sufficient  that  he  would 
have  known  it,  if  he  had  exercised  reasonable  care  and  diligence. 
The  same  doctrine  is  sustained  in  this  country.    1  Am.  L.  C.  620 ; 

5  Wels.,  Hurls  &  Gord.  357,  note ;  Coon  v.  U,  ^  S.  Railroad  Co., 

6  Barber  231.     There  is  no  distinction  in  principle  between  those 
cases  and  the  one  under  consideration.    Upon  the  facts  admitted 
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bj  this  demurrer,  whatever  may  be  the  agent  which  the  master 
brings  into  his  service,  whether  animate  or  inanimate,  the  master 
is  bound  to  exercise  care  and  prudence  that  those  in  his  employ- 
ment be  not  exposed  to  unreasonable  risks  and  dangers ; — and  the 
servant  has  a  right  to  understand  that  the  master  will  exercise  that 
diligence  in  protecting  him  from  injury,  and  also  in  selecting  the 
agent  from  which  it  may  arise.  It  is  only  such  injuries  as  have 
arisen  after  the  exercise  of  that  diligence  and  care  on  the  part  of 
the  master,  that  can  properly  be  termed  accidents  or  casualties, 
which  the  servant  has  impliedly  agreed  to  risk,  and  for  which  the 
master  is  not  liable.  The  doctrine  is  not  controverted,  that  the 
defendants  would  be  liable  to  the  plaintiff  for  the  injury  he  has 
sustained,  if  they  had  had  notice  in  fact  of  the  defective  condition 
of  the  engine.  It  was  so  expressly  decided  in  the  case  of  Keegan 
V.  Western  RailrocLd  Corparaiion^  4  Selden  175.  There  is  no  pro- 
priety, therefore,  in  saying  that  the  defendants  may  be  relieved 
ftom  that  liability  by  a  want  of  such  knowledge,  when  it  has  arisen 
firom  their  gross  neglect :  for  the  neglect  is  gross,  when  the  fact  is, 
as  is  admitted  by  the  demurrer,  that  but  for  the  want  of  all  proper 
care  and  diligence^  the  unsafe  condition  of  the  engine  wovdd  have 
been  knoton  to  them.  We  think,  upon  the  facts  admitted  by  the 
demurrer,  the  plaintiff  can  sustain  this  action,  and  that  the  declara- 
tion is  sufficient 

The  judgment  of  the  county  court  must  be  reversed,  and  judg-^ 
ment  rendered  for  the  plaintiff 
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Joseph  Whipple  and  Ransom  Jones  v.  William  P.  Briogs. 

Principal  and  surety. 

A  Joint  action  nuf  be  maintained  by  two  several  suret'es,  against  their  principal,  if 
the  demand  upon  which  they  were  sureties  was  taken  up  or  discharged  by  their 
Joint  note)  or  with  the  money  obtained  upon  such  a  note. 

Where  such  a  Joint  right  of  action  ezists,  money  received  by  either  surety  upon 
aecnrities  giren  to  indemniiy  him  for  his  liability  for  the  principal,  will  enure  to 
the  equal  benefit  of  his  co-surety,  fmd  be,  pro  tanto,  a  satislkction  of  their  claim 
•gainst  tha  principal. 
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Assumpsit  for  money  paid.  Plea,  the  general  issue ;  trial  by 
jury,  September  Term,  1853, — Peck,  J.,  presiding. 

The  plaintiffs  were  severally  sureties  for  the  defendant  upon  two 
notes  for  $500  each,  one  payable  to  the  Bank  of  Montpelier  and 
the  other  to  the  Farmers  and  Mechanics'  Bank  in  Burlington. 
One  half  of  the  note  to  the  Bank  of  Montpelier  was  paid  by  the 
defendant  at  its  maturity,  and,  some  time  after,  a  note  for  $400, 
signed  by  the  plaintiffs  and  one  Rolla  Gleason,  as  surety,  was  dis- 
counted at  said^  bank,  and  with  it  the  other  half  of  the  note  was 
paid  and  the  note  taken  up.  The  $400  note  was,  at  its  maturity, 
paid  in  money  by  Whipple,  and  the  cashier,  by  whom  the  payment 
was  proved,  testified  that  he  had  no  knowledge  of  any  of  this 
money  being  furnished  by  Jones.  At  the  maturity  of  the  other 
$500  note,  on  the  19th  of  June,  1852,  a  note  for  $500,  signed  by 
the  plaintiffs,  and  also  by  Rolla  Gleason,  as  surety,  was  delivered 
by  Jones  to  the  Farmers  and  Mechanics'  Bank,  and  received  by 
said  bank ;  and  the  evidence  of  the  cashier  tended  to  show  that 
this  note  was  received  in  payment  of  the  defendant's  note,  upon 
which  the  plaintiffs  were  severally  sureties,  or  that  it  was  dis- 
counted by  the  bank  and  the  proceeds  applied  in  payment  of  the 
defendant's  note ;  it  also  tended  to  show  that  the  note  of  June  19, 
1852,  was  treated  in  the  books  of  the  bank  as  the  note  oi  Jones, 
he  being  the  first  signer  and  the  person  who  asked  the  discount ; 
and  that  it  was  of  common  occurrence  that  men  frequently  signed 
notes  to  that  bank  without  adding  surety  to  their  names  who  were 
really  sureties  to  the  same.  The  evidence  of  the  cashier  also 
tended  to  show  that  Jones  paid  the  note  at  maturity.  The  plain- 
tiffs claimed,  from  this  evidence,  that  they  were  entitled  to  recover 
the  amount  of  the  note  to  the  Farmers  and  Mechanics'  Bank,  and 
the  half  of  the  note  to  the  Bank  of  Montpelier,  making  abc^ut 
$750,  exclusive  of  interest,  and  also  the  interest 

It  appeared  that  soon  after  the  attachment  of  his  property  on 
the  22d  of  September,  1851,  the  defendant  gave  the  plaintiff  Jones, 
to  secure  him  for  liabilities  incurred  by  him  for  the  defendant,  a 
deed  of  all  his  lands  in  the  town  of  Worcester,  being  about  two 
thousand  acres,  of  which  said  Jones  had  sold  seven  hundred  acres 
for  the  sum  of  $1,400  cash,  which  he  received. 

The  plaintifib  then  read  in  evidence  a  note  signed  by  the  defends 


DECEMBER  TERM,  1855.  67 

Whipple  k  Jones  v.  Brigge. 

ant  as  principal,  and  bj  the  plaintiffs  as  sureties,  to  J(»hn  Morse, 
for  $175,  and  a  note  for  nearly  $500  to  the  town  of  Richmond, 
signed  by  the  defendant,  as  principal,  and  the  said  Jones  as  surety, 
upon  both  which  notes,  it  appeared,  suits  had  been  brought,  and  the 
defendant  Briggs'  property  attached,  which  suits  were  still  pending. 

There  was  no  evidence  tending  to  prove,  nor  was  it  claimed  that 
Jones  had  paid  anything  for  Brigg*,  either  before  or  since  his  re- 
ceipt of  the  SI, 400,  excepting  what  he  might  have  paid  upon  the 
bank  notes  in  question,  $30  upon  the  Morse  note  and  $50  to 
Briggs,  after  the  receipt  of  the  $1,400. 

The  defendant  requested  the  court  to  charge  the  jury  that  there 
was  no  evidence  in  the  case  cf  any  contract,  express  or  implied, 
by  the  defendant  to  plaintiffs  jointly  to  pay  this  claim,  or  any  por- 
tion of  it ;  and  he  also  insisted  that,  if  Jones  had  money  in  his 
hands  belonging  to  the  defendant,  he  should  have  applied  it  on 
these  debts,  not  only  to  pay  his  part  of  the  suretyship,  but  Whip- 
ple's also,  unless  he  could  show  that  he  had  other  individual  claims 
or  liabilities  on  which,  in  equity,  it  ought  to  apply. 

The  court  refused  to  charge  the  jury  as  requested,  but  charged 
them,  among  other  things  that,  in  order  to  maintain  this  action,  it 
was  necessary  for  the  plaintiffs  to  prove  an  indebtedness  or  liability 
of  the  defendant  to  the  plain tiflTs  jointly ; — that  these  notes,  being 
signed  by  each  of  the  plaintiffs  severally  and  individually,  and  not 
jointly  as  partners  or  in  an  associate  joint  capacity,  created  no  ob- 
ligation on  the  defendant  to  the  plaintiffs  jointly  to  indemnify  them 
against  the  notes,  or  to  repay  to  them  jointly  what  they  might  be. 
compelled  to  pay,  but  only  created  an  obligation  on  the  defendant 
to  each  of  the  plaintiffs  severally  and  individually,  and  that  the 
plaintiffs  in  this  suit,  by  showing  that  they  signed  the  notes,  as 
surety  for  Briggs,  in  the  manner  indicated  by  the  notes,  and  show- 
ing merely  that  they  had  been  compelled  to  pay  and  had  paid  them, 
would  not  be  entitled  to  recover  in  this  joint  action  ;  but  that  if  the 
plaintiffs  signed  the  notes  as  sureties  for  the  defendant,  and  the 
jury  found  it  proved  not  only  that  the  plaintiffs  paid  them,  but  also 
that  such  payments  were  made  out  of  funds  belonging  to  the  plain- 
tifls  jointly,  that  is,  funds  which  were,  at  the  time  of  such  payment, 
the  joint  property  of  the  two  plaintiffs,  the  plaintiffs  could,  so  far 
US  this  point  is  concerned,  recover  in  this  joint  action  the  amount 
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80  paid ;  and  that,  if  the  plaintiffs  executed  the  notes  signed  by 
them,  and  Gleason,  as  their  surety,  and  they  (Jones  and  Whipple) 
were  really  as  between  themselves  both  principals  in  those  notes, 
and  they  were  executed  with  the  understanding  between  them 
(Jones  and  Whipple)  that  each  should  pay  his  half  of  them,  and 
they  were  so  executed  for  the  purpose  of  being  used  in  payment 
of  the  original  notes  signed  by  the  plaintiffs  and  Briggs,  or  to  raise 
money  to  make  such  payments,  and  were  delivered  to  and  received 
by  the  banks,  in  payment  of  said  original  notes  signed  by  Briggs 
and  the  plaintiffs,  or  were  discounted  by  the  banks  and  the  pro- 
ceeds of  such  discount  applied  in  payment  of  the  notes  signed  by 
Briggs  and  the  plaintiff^i,  without  any  division  of  the  money  be- 
tween the  plaintiffs,  it  would  be  such  a  joint  payment  as  would 
entitle  the  plaintiffs  to  recover  in  this  joint  action,  notwithstanding 
Jones  may  have  paid  one  of  the  new  notes  and  Whipple  the  other. 
The  court  charged  the  jury  that  if  the  Worcester  lands  were 
conveyed  to  Jones  to  secure  him  for  his  liabilities  for  Briggs,  in- 
cluding the  two  bank  notes  in  question,  then,  inasmuch  as  Jones 
had  converted  such  security  into  money  to  an  amount  greater  than 
the  amount  he  had  paid,  and,  as  the  parties  had  neither  of  them 
made  any  application  of  such  funds  to  any  particular  debt  or  liabil- 
ity, the  money  so  received  by  Jones  must  be  applied  on  his  (Jones) 
liabilities  for  Briggs,  which  Jones  had  paid,  rather  than  on  his 
liabilities  for  Briggs  which  were  still  outstanding  and  unpaid,  and 
that  the  money  so  received  by  Jones  would  operate  as  a  satisfac- 
tion of  one  half  the  amount  the  plaintiffs  claimed  to  recover,  but 
that  it  would  be  no  bar  to  a  recovery  in  this  action  of  the  other 
half,  which  the  plaintiffs  might  recover  for  the  benefit  of  Whipple, 
if  the  jury  found  the  other  point  made  out,  that  is,  that  the  pay- 
ment, when  made,  was  a  joint  payment ;  and  that,  if  the  payment 
by  the  plaintiffs,  when  made,  was  such  a  joint  payment  as  would 
sustain  this  joint  action,  the  fact  that  Jones  had  since  received 
money  out  of  the  securities  of  which  he  was  bound  to  apply  suffi- 
cient to  satisfy  his  half  of  the  sum  claimed  by  the  plaintiffs  in  this 
suit,  would  not  bar  a  recovery  to  the  amount  of  the  other  half,  nor 
would  it  bar  such  recovery  even  if  Jones  had  received  and  still 
held  in  his  hands  moneys  received  from  such  securities  sufficient 
to  pay  all  his  liabilities  for  Briggs,  and  all  he  bad  paid  for  Briggs, 
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together  with  the  whole  amount  the  plaintififs  claimed  to  have  paid 
on  the  two  bank  notes  signed  by  them. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  one  half  the 
amount  which  they  claimed  to  recover.  The  defendant  excepted 
to  the  refusal  of  the  court  to  charge  as  requested,  and  to  that  por- 
tion of  the  charge  above  given. 

W,  P.  Briggs^  pro  se. 

There  was  no  evidence  in  the  case  to  warrant  the  charge,  and 
it  was  therefore  erroneous  to  tell  the  jury  that  if  they  found  from 
the  evidence  that  the  notes  were  paid  out  of  a  joint  fund,  then  the 
plaintiifs  could  recover,  when  there  was  no  such  evidence  in  the 
case.  Whether  the  exchange  of  notes  with  Gleason's  name  on 
them  was  payment  for  the  notes  given  by  Briggs,  was  a  question 
of  law,  and  not  of  fact.  3  Vt  236 ;  BrackeU  v.  Waite^  6  Vt.  411 ; 
13  Vd  370. 

If  there  was  any  joint  indebtedness  from  the  defendant  to  the 
plaintiffs,  then  most  clearly  the  payment  to  Jones  of  the  $1,400 
was  a  payment  to  both ;  if  there  was  no  joint  claim,  why  then  the 
soit  fails. 

/.  Maeck  and  W.  W.  Peck  for  the  plaintiffs. 

The  plaintiffs'  right  of  action  accrued  on  giving  their  own  notes  to 
the  bank  and  taking  up  the  notes  they  had  signed  for  Briggs*  Irleg 
T.  Jewett,  2  Met  173 ;  Maneely  v.  McGee,  6  Mass.  143;  Thatcher 
T.  IXnwMre,  5  Mass.  299 ;  Cornwall  v.  GfotUd,  4  Pick.  444^ 

This  right  of  action  accrued  to  them  jointly.     Osborne  v.  ^r-  i 

per,  5  East  225 ;  Chandler  v.  Bcainardy  14  Pick.  28^;  Doremui       h  I 
y.  Seldmy  19  John.  213 ;  DoolitOe  v.  Dwightj  2  Met  561.  ^ 

Though  the  plaintiff  Jones  may  be  Briggs'  debtor,  it  does  not 
defeat  this  action.  If,  in  truth,  Jones  has  suificient  of  the  defend* 
ant's  money  in  his  hands  to  pay  all  the  liabilities  he  is  under  for 
him,  and  the  whole  of  this  debt  also,  Whipple  might  also  maintain 
an  action  against  Jones  at  the  same  time.  If  the  defendant  is  cor- 
rect, then  if  Jones  is  insolvent,  Whipple  must  lose  his  debt. 

It  is  at  the  election  of  the  party  who  holds  several  securities 
im  the  same  debt  to  prosecute  them  all  at  the  same  time  or  not 
SkmMU V.  Briggi,  UYu  U. 
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The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  think  this  joint  action  is  well  brought  The 
jury  have  found  that  the  old  notes  which  the  plaintifila  had  signed 
with  the  defendant,  as  his  surety,  had  been  paid  by  the  new  notes 
which  the  plaintiffs  gave,  signed  also  by  Gleason  as  their  surety. 
It  is  a  common  principle  that,  if  two  joint  sureties  pay  the  note  of 
their  principal  out  of  their  separate  funds,  each  one  has  only  a 
right  o'  action  for  what  he  has  paid ;  but  if  the  payment  is  made 
out  of  their  joint  funds,  they  have  a  joint  action  against  their  prin- 
cipal. 1.1  the  case  cited  from  the  5th  of  East,  a  part  of  the  money 
was  paid  on  the  joint  credit  of  the  two  sureties,  and  a  part  of  the 
money  had  been  I'aised  upon  their  joint  note,  and  it  was  held  that 
a  joint  action  was  well  brought.  This  seems  to  be  well  settled  law. 
See  14  Pick.  283;  19  John.  213;  2  Met  561. 

The  difficulty  arises  on  the  other  part  of  the  plaintiffs'  case. 
The  exceptions  show  that  after  the  plaintiffs  had  paid  the  two 
notes,  Jones  received  from  the  avails  of  real  estate  sold  by  him, 
and  which  had  been  conveyed  to  him  by  Briggs  to  indemnify  him 
for  liabilities  incurred,  the  sum  of  fourteen  hundred  dollars;  and 
that  Jones  still  holds  this  money  in  his  hands,  except  about  the 
sum  of  eighty  dollars ;  and  it  does  not  appear  that  Jones  has  paid 
at  any  time,  for  the  use  of  Briggs,  any  moneys  except  the  sum  of 
seven  hundred  and  fifty  dollars  to  take  up  the  notes  of  Briggs  to 
the  banks,  and  the  eighty  dollars  paid  to  Mr.  Briggs  himself.  As 
the  case  now  stands,  the  plaintiffs  cannot  recover.  When  Jones 
took  the  security  from  Briggs,  it  enured  also  for  the  benefit  of  his 
co-surety,  Whipple,  in  equity;  and,  if  the  sureties  had  paid  the 
bank  notes  which  they  had  signed  for  Briggs,  out  of  their  separate 
funds,  this  would  not  have  affected  Whipple's  right  to  have  claimed 
a  benefit,  in  common  with  Jones,  in  the  security,  in  chancery.  The 
case  cited  from  the  8th  Iredell  286,  is  in  point:  see  also  p.  56  in 
same  volume.  But  in  this  case  the  plaintiffs  show  a  joint  right  of 
action  against  Briggs  for  the  seven  hundred  and  fifty  dollars,  and 
in  such  a  case  a  release  by  one  would  operate  as  a  release  by  both, 
and  a  payment  to  one  would  be  a  payment  to  both.  As  Jones 
holds  the  security,  upon  the  facts  that  now  appftar^  for  the  common 
benefit  of  himself  and  Whipple,  we  think  the  defendant  may  insist 
upon  an  application  of  so  much  of  the  money  raised  from  the  sale 
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of  his  lands  in  the  hands  of  Jones  as  will  be  necessary  to  discharge 
the  joint  right  of  action  of  the  plaintiffs  against  him.  This,  com- 
mon justice  requires,  and  Jones  does  not  set  up  a  claim  to  make  an 
application  of  the  money  upon  any  other  demands  against  Briggs, 

If  the  plaintiffs  had  been  entitled  to  recover  at  all,  we  do  not 
Bee  why  the  recovery  should  not  have  been  for  the  whole,  and  not 
for  a  moiety  of  the  sum  paid,  to  which  the  county  court  limited 
the  recovery. 

Judgment  reversed  and  case  remanded. 


Joseph  ^J.  Bishop,  John  Bradley,  Thomas  H.  Caxfield, 
AND  JoiiN  Smith  v.  George  G.  Catlin  and  H.  V.  Hor^- 
TON,  trustees  of  Moses  L.  Hart  and  George  HaAt. 

General  and  void  assignments.    Rights  and  liahilities  of  the 
assignee  under  the  trustee  process. 

An  assignment  by  a  firm,  for  the  benefit  of  their  creditors,  of  all  their  right  and  title 
in  certain  specified  real  and  personal  property  and  a  conveyance,  at  tlie  same  time, 
by  one  of  the  partners,  for  the  same  general  object,  of  several  parcels  of  land  pre- 
viously held  by  him,  accompanied  by  an  immediate  suspension  of  the  business  of 
the  firm,  which  is  thereafterwards  carried  on  by  the  assignees,  will  aiTord,  in  the 
abeence  of  any  showing  to  the  contrar}',  a  suflScient  presumption  that  the  assign- 
ment was  of  a  suflScient  amount  of  the  assignor's  property  as  to  render  it,  in  that 
reepect,  a  general  assignment. 

If  an  assignment  is  void  under  our  statute  on  account  of  its  being  a  general  assign- 
ment in  trust  for  the  benefit  of  creditors,  the  assignee  should  be  allowed  the* 
amount  of  the  assignor's  indebtedness  to  him,  and  the  expenses  to  which  he  has 
been  subjected  in  taking  care  of,   and  selling  the  property,  and  a  reasonable  com- 
pensation for  his  services,  before  being  made  liable  as  the  trustee  of  the  assignor. 

If  the  creditor  of  the  assignor  in  such  an  assignment,  instead  of  directly  attaching 
the  property,  seeks  to  charge  the  assignee  as  the  assignor's  trustee,  he  thereby  rat- 
iflea  the  assignment  and  any  disposition  of  the  property  which  the  assignee  haa 
made  in  pursuance  of  it. 

Under  SQCh  an  assignment  the  assignee  should  not  be  adjudged'  the  trustee  of  the 
assignor  on  account  of  any  money  received  by  him  on  the  sale  of  real  estate,  which 
included  In  the  assignment,  the  title  to  which  nay  be  delSsated  by  »n  attaeh- 
ofltbar  oilier  tfvditam  of  tba«ad|E&or. 
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Trustee  process.  It  appeared  from  the  disclosure  of  the  trus- 
tees, and  their  answers  to  the  interrogatories  filed  by  the  plaintiffs, 
that  the  principal  defendants  had  made  an  assignment  of  their  prop- 
erty to  the  trustees  who  were  their  creditors  and  holden  for  them 
as  sureties  and  endorsers.  The  assignment  was  for  the  benefit  of, 
and  preferred  other  creditors  as  well  as  the  trustees.  The  assign- 
ees took  possession  of  the  property  assigned  and  had  converted  a 
part  of  it  into  money.  It  was  claimed  by  the  plaintiffs  that  the 
assignment  was  void  and  that  the  trustees  were  chargeable  for  the 
property  and  money  which  they  had  received  under  it.  The 
county  court,  May  Term,  1854, — Poland,  J.,  presiding, — decided 
that  the  assignment  was  invalid  and  that  the  trustees  were  charge- 
able for  the  property  received  by  them  under  it  to  the  amount 
of  the  plaintiffs'  judgment  against  the  principal  defendants.  Excep- 
tions by  the  trustees.  The  nature  of  the  assignment  and  of  the 
claims  of  the  trustees  under  it,  and  the  other  facts  stated  in  the  dis- 
closure and  answers,  sufficiently  appear  in  the  opinion  of  the  court, 
which  after  argument  by 

L.  E.  Ckittendeny  for  the  trustees ;  and  by 

W,  W.  Peck  and  E,  Harveyy  for  the  plaintifis, 

was  delivered  by 

IsHA^r,  J.  It  is  not  pretended  that  the  trustees  are  chargeable 
in  this  case,  unless  a  liability  is  created  under  an  assignment  of 
property  to  them  by  the  Messrs.  Harts,  on  the  23d  of  September, 
1852.  The  property  transferred  to  them  consisted  of  real  and  per- 
sonal estate,  and  was  to  be  disposed  of,  by  them,  for  the  payment  of 
their  debts,  and  debts  due  to  other  creditors  mentioned  in  the 
assignment.  If  that  assignment  is  valid,  the  trustees  should  be 
dischar^d,  as  it  appears  from  their  disclosure,  that  the  property  is 
insufficient  to  pay  the  debts  for  which  it  was  transferred  to  them. 
But  if  the  assignment  is  void,  either  at  common  law  or  by  statute, 
the  trustees  are  chargeable  under  this  process,  and  the  property 
assigned  to  them  must  be  treated  as  goods  and  effects  in  their  hands 
belonging  to  the  principal  debtor.  The  Comp.  Stat  262,  §  46,  con- 
tains express  provisions  to  that  eflbct    la  Inkmg  at  ihk  ms^-. . 
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ment,  we  think  it  must  be  treated  as  void,  under  the  law  of  this 
state,  and  that  it  cannot  be  held  by  the  trustees  for  all  the  purposes 
mentioned  in  the  assignment.  It  is  not  deemed  necessary  to  decide 
the  question,  whether  the  assignment  contains  provisions  which 
would  render  it  void  at  common  law,  for  whether  it  contains  any 
such  provisions  or  not,  we  are  satisfied  that  it  is  void  under  the 
statute  of  1843  which  declares  aU  general  assignments  void.  In 
the  first  place  the  assignment  is  general  in  relation  to  the  property 
assigned.  It  purports  to  transfer  all  the  right  and  interest  of 
Moses  L.  and  George  Hart  as  partners  in  the  property  mentioned 
in  the  schedule  consisting  of  real  and  personal  estate.  A  deed  of 
several  parcels  of  real  estate  was  also  executed  by  Moses  L.  Hart 
in  his  individual  capacity ;  and,  as  it  was  executed  at  the  same  timey 
and  for  the  same  general  object,  it  should  be  treated  as  part  of  the 
same  transaction.  Those  transfei*s,  in  connection  with  the  fact, 
that  the  business,  in  which  they  were  engaged,  was  immediately 
suspended,  and  was  afterwards  conducted  by  the  trustees,  raises  the 
presumption  that  the  assignment  embraced  so  much  of  their  prop- 
erty at  least,  as  to  render  it,  in  that  particular,  a  general  assignment, 
and  is  sufficient  to  cast  the  burden  of  proof  on  the  trustees  to  show 
it  otherwise.  In  the  second  place,  it  was  an  assignment  in  trust 
The  trustees  were  to  dispose  of  the  property,  and  apply  its  avails 
in  payment  of  their  own  debts,  and  of  other  preferred  creditors ;  and 
also  for  general  creditors,  whose  debts  were  to  be  paid  pro  rata. 
These  circumstances  determine  the  character  of  the  assignment, 
and  bring  the  case  within  those  principles  which  have  been 
frequently  decided  in  this  state,  and  which  render  the  transfer  void, 
under  the  act,  as  a  general  assignment 

Treating  that  assignment  as  inoperative  for  the  purposes  for  which 
It  was  made,  the  important  questions  in  the  case  arise,  as  to  the 
extent  of  the  liabilities  of  the  trustees  on  their  disclosure.  The 
trustees  have  received  a  considerable  sum  of  money  from  the  sale 
of  personal  property,  and  much  remains  uncollected.  They  have 
also  received  money  for  rents,  boarding,  and  on  the  sale  of  real 
estate.  The  county  court  ruled  that  the  assignment  was  invalid, 
and  that  the  trustees  were  liable  for  the  property  received  by  them 
under  the  assignment  to  the  amount  of  the  plaintiffs  judgment 
That  ruling,  we  th'!*kj  caonot  be  sustained  under  the  proidsions  of 
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our  statute.  Though  the  assignment  may  be  invalid,  and  the  prop- 
erty may  far  exceed  the  amount  of  the  plaintiffs'  judgment  against 
the  principal  defendants^  it  does  not  follow  that  the  trustees  are 
liable  to  that  extent.  The  statute,  262,  §  46,  provides,  that  if  any 
person  is  summoned  as  trustee,  and  shall  have  in  his  possession  any 
goods,  effects  or  credits  of  the  principal  defendant,  which  he  holds 
by  a  conveyance  or  title  that  is  void  as  to  the  creditors  of  the  defen- 
dant, he  may  be  adjudged  a  trustee,  although  the  principal  defen- 
dant could  sustain  no  action  against  him  for  it.  By  the  51st  section 
it  is  provided,  that  "  every  trustee  shall  be  allowed  to  retain  or 
^  deduct  out  of  the  goods,  effects,  and  credits  in  his  hands,  all  his 
^demands  founded  on  contract,  express  or  implied,  against  the 
^  principal  defendant,  and  shall  be  liable  for  the  balance  only,  after 
^^  all  such  demands  between  him  and  the  principal  defendant  are 
•*  adjusted."  This  provision  of  the  statute  is  express.  It  is  only 
for  the  balance  found  due,  after  such  an  adjustment,  for  which  the 
trustees  are  liable,  and  not  the  amount  of  the  property*  That  bal- 
ance may  exceed  the  amount  of  the  judgment,  and  it  may  fall  short 
of  it ;  and  indeed,  the  right  of  the  trustees  to  retain  from  the  effects 
in  their  hands  may  be  so  large  as  to  exceed  the  value  of  the  property 
ti-ansferred  to  them.  In  that  event  the  court  would  be  bound  to 
discharge  the  trustees  from  all  liability  whatever.  Before  the  trus« 
tees  could  have  been  held  chargeable  in  this  case,  that  balance 
should  have  been  ascertained  and  determined.  That  not  having 
been  done,  the  case  must  necessarily  be  remanded  for  that  purpose. 
As  the  case  now  stands,  no  final  disposition  of  it  can  be  made  in 
this  court. 

In  ascertaining  that  balance,  we  think,  as  the  facts  now  appear  in 
the  case,  that  the  trustees  are  not  chargeable  for  the  money  received 
on  the  sale  of  the  real  estate.  So  far  as  these  plaintiffs  are  con- 
cerned, the  commencement  of  this  suit  will  probably  prevent  them 
from  levying  their  execution  against  the  principal  defendants  on 
the  real  estate  included  in  that  assignment.  It  was  competent  for 
the  plaintiffs,  in  the  first  place,  to  treat  the  assignment  as  void  and 
proceed  at  once  by  an  attachment  of  the  property,  and  hold  the 
same  independent  of  that  assignment  or  of  any  right  of  the 
assignees  to  it ;  or  they  could  have  treated  the  assignment  as  ope- 
rative and  valid,  and  charge  the  assignees  as  trustees  under  this 
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process.  By  instituting  this  suit  to  recover  the  avails  of  the  prop- 
erty assigned  and  therein  charging  them  as  trustees  under  the 
assignment,  they  have  not  only  ratified  the  assignment  itself,  but 
also  any  disposition  of  the  property  which  may  have  been  made  by 
the  trustees  under  it.  The  plaintiffs  will  not  be  at  liberty,  after  that 
to  question  the  legality  of  any  transfer  of  the  property  which  the 
trustees  may  have  made.  But  the  other  creditors,  who  have 
attached  the  real  estate,  are  not  so  concluded.  They  are  at  liberty 
to  take  the  real  estate  and  defeat  the  title  of  the  trustees  and  of 
their  grantees  to  it.  The  trustees  ough  t  not  to  be  compelled  to 
account  to  the  plaintiflfs  for  this  money,  so  long  as  the  real  estate 
can  be  taken  from  them  or  their  grantees  by  the  other  creditors ; 
particularly,  if  the  transfer  was  made  under  circumstances  which 
render  the  trustees  liable  to  their  grantees. 

From  the  amount  which  may  be  found  in  the  hands  of  the  trus- 
tees there  are  various  matters,  stated  in  the  disclosure,  which  the 
trustees  may  have  a  right  to  retain.  It  appears  that  the  Messrs. 
Harts  were  indebted  to  the  trustees  and  that  the  trustees  were  also 
liable  tor  them  as  indorsers  and  as  sureties.  The  particulars  in 
relation  to  that  indebtedness  are  not  stated.  Whatever  that  indebt- 
edness may  be,  we  have  no  doubt  as  to  the  right  of  the  trustees  to 
retain  that  amount  from  those  effects  in  their  hands.  That  right 
is  not  only  given  by  statute,  but  such  have  been  the  decisions  in 
this  state,  in  the  cases  of  Godard  v.  Hapgoody  and  Scofield  v. 
Sanders,  25  Yt.  351,  181.  Whether  that  right  extends  to  indors- 
ers and  sureties  who  have  not  paid  the  debts,  or  assumed  their  pay- 
ment, we  are  not  now  called  upon  to  decide.  The  decisions,  as  yet, 
have  not  been  carried  to  that  extent.  From  the  cases  to  which  we 
were  referred  in  4  N.  H.  469;  12  N.  H.  105;  12  Mass.  140,  it 
Would  seem  that  this  right  of  the  trustees,  to  retain  the  amount  of 
their  debts,  exists  independent  of  the  statute,  when  the  assignment 
is  not  fraudulent  in  fact.  As  between  the  parties,  such  assign- 
ments are  good.  They  were  valid  and  favored  at  common  law ; 
but  they  are  now,  in  England,  regarded  as  inoperative  and  void  on 
the  ground  that  such  assignments  contravene  the  principles  and 
policy  of  the  general  bankrupt  act.  Those  reasons  have  no  exis- 
tence in  this  state ;  and,  therefore,  independent  of  the  act,  such 
assignments  have  been  sustauied.    The  difficulties   which  have 
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arisen  in  enforcing  the  trust,  and  the  liability  of  such  assignments 
to  abuse,  is  the  ground  upon  which  the  act  proceeds,  in  declaring 
them  inoperative.  As  this  assignment  transferred  a  good  title  to 
this  property  as  between  the  parties,  and  as  the  plaintiffs,  in  the 
commenceoient  of  this  suit,  seek  to  charge  the  trustees  under  it, 
and  thereby  to  that  extent  affirming  it,  we  see  no  impropriety,  on 
general  principles,  in  permitting  the  trustees  to  retain  the  amount 
of  their  claims.  As  the  amount  of  those  claims  have  not  been  ascer- 
tained, and  no  facts  in  relation  to  them  are  stated,  we  cannot  pass 
upon  their  validity.  The  case  must  be  remanded  to  the  county 
court  for  those  purposes. 

The  trustees  have  tlie  right  also,  as  against  the  plaintiffs,  to 
deduct  from  the  amount  in  their  hands,  the  expenses  of  keeping, 
taking  care  of,  and  selling  the  property,  as  well  as  a  reasonable 
compensation  for  their  services.  Those  were  duties  devolving 
upon  them  to  discharge  as  assignees,  and,  if  they  have  the  right  to 
sell  the  property  for  the  payment  of  their  debts,  they  have  also  the 
right  to  pay  reasonable  charges  in  the  performance  of  those  duties. 

The  county  court  having  held  that,  as  the  assignment  was  void, 
the  trustees  were  chargeable  to  the  amount  of  the  plaintiff's  judg- 
ment, no  adjudication  lias  been  had  upon  the  various  matters  which 
enter  into  the  investigation  of  the  case  in  ascertaining  the  balance 
for  which  the  trustees  are  chargeable  under  the  statute.  It  is  with- 
in the  exclusive  province  of  the  county  court  to  determine  those 
matters.  When  the  facts  in  relation  to  the  particular  claims  are 
found,  and  the  balance  ascertained,  the  case  can  then  properly  be 
brought  into  this  court 

The  judgment  must  be  reversed,  and  the  case  remanded. 
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AmendsjMTU.    Partners,    Prima  fade  evidence.    Burden  of  proof. 

Depositions, 

A  declaration  upon  a  promissorj  note  may  be  amended  by  adding  a  count  upon  an 
account  stated.  No  new  cause  of  action  is .  thereby  introduced  if  a  recovery  is 
claimed  only  upon  the  original  consideration  of  the  note. 

If  the  creditor  of  a  partnership  takes  the  note  or  bill  of  exchange  of  one  member 
pnly  of  the  firm,  in  satisftctlon  of  his  claim,  he  thereby  diMharges  the  others. 

The  receipt  of  a  note,  "  to  balance  account,"  is,  prima  faeit^  a  discharge  of  the 
account;  and  imposes  the  burden  of  proof  upon  the  opposite  party  to  show  it 
otherwise. 

A  party  is  entitled  to  a  reasonable  time  to  attend,  by  himself  and  his  counsel,  the 
taking  of  a  deposition ;  and  cannot  be  required  to  attend  to  it  during  term  time. 

Assumpsit  to  recover  the  amount  claimed  to  be  due  to  the 
plaintiff  from  the  defendants,  as  partners,  and  for  which  amount 
the  plaintiff  had,  on  the  16th  of  November,  1850,  taken  the  note 
of  the  defendant  Franklin  alone.  The  defendant  Thompson  plead 
the  general  issue,  the  defendant  Franklin  not  appearing,  or  making 
any  defense.  The  declaration,  as  originally  drawn,  counted  spe- 
cially apon  the  note.  Upon  a  trial  at  the  November  Term,  1854, 
the  county  court, — Peck,  J.,  presiding,^^ecided  that,  upon  the 
testimony  introduced  which  consisted  of  the  note  and  evidence 
of  its  consideration,  the  plaintiff  could  not  recover  against  Thomp- 
son, upon  his  declaration,  as  it  then  was,  but  allowed  the  plaintiff 
to  file  a  new  count,  counting  upon  an  account  stated.  To  the  de- 
cision of  the  court  aUowing  said  amendment,  the  defendant  Thomp- 
son excepted. 

Upon  a  trial  by  jury  at  the  November  Term,  1855, — Peck,  J., 
presiding, — ^the  plaintiff  read  in  evidence  a  promissory  note  for 
$74.95,  dated  November  16th,  1850,  payable  to  the  plaintiff,  and 
signed  by  the  defendant  Franklin,  accompanied  with  testimony 
tending  to  prove  that  the  note  was  given  for  the  amount  due  to  the 
plaintiff  upon  an  account  which  accrued,  wholly  or  in  part,  in  his 
favor  against  both  defendants  as  partners.  The  plaintiff  testified 
that,  in  the  summer  of  1850,  Franklin  told  him  to  present  his  bill 
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and  he  would  settle  it ;  and  that  afterwards,  at  the  date  of  the 
note,  he  and  Franklin  looked  over  the  account  and  thej  agreed  on 
the  balance  at  $74.95 ;  that  Franklin,  after  they  had  so  agreed, 
wrote  the  note  and  signed  it,  and  wrote  a  receipt,  and  presented 
him  the  note,  and  asked  him  to  sign  the  receipt ;  that  he  told 
Franklin  he  would  take  the  amount  they  had  agreed  on,  but  wanted 
his  pay ;  that  he  did  not  like  that  note ;  and  that  Franklin  said  it 
would  make  no  difference,  and  would  be  just  as  well,  he  would 
have  his  pay  in  a  few  days,  or  words  to  that  effect ;  that  he  signed 
the  receipt  and  took  the  note  ;  the  receipt  being  as  follows,  "  re- 
ceived of  George  Franklin  his  note  to  balance  account  up  to  this 
date." 

Thompson  offered  in  evidence  the  deposition  of  one  David 
Greeley,  to  the  admission  of  which  the  plaintiff  objected.  It  ap- 
peared that  it  was  taken  during  the  term,  on  Saturday  evening,  at 
about  five  o'clock,  the  trial  being  on  Monday  after ;  and  was  taken 
afler  notice  by  the  justice,  (who  took  it.)  to  the  plaintiff  to  attend 
at  the  taking,  which  notice  was  given  verbally  at  4|  o'clock  the 
same  evening.  The  plaintiff  attended  at  the  taking,  but  had  not 
sufficient  or  reasonable  notice  to  procure  the  attendance  of  his 
counsel,  and  he  objected  to  its  being  taken  on  that  account.  The 
court  excluded  the  deposition,  and  to  their  excluding  it  Thompson 
excepted. 

Thompson  requested  the  court  to  instruct  the  jury,  that  if  the 
note  was  taken  by  the  plaintiff  in  payment  of  the  balance  found 
at  the  time  of  giving  it,  the  plaintiff  was  not  entitled  to  recover 
against  Thompson  ;  that  the  receipt  was  prima  facie  evidence  that 
the  note  was  so  taken  in  payment,  and  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  it  was  not  so  taken.  The  court 
declined  so  to  charge ;  but  did  charge  that  the  taking  of  the  note, 
and  giving  the  receipt,  were  so  many  circumstances  to  be  weighed 
by  the  jury,  in  connection  with  the  rest  of  the  evidence,  in  deter- 
mining whether  the  note  was  to  be  taken  in  payment  or  not ;  that 
if  they  should,  from  all  the  evidence,  find  that  it  was  the  under- 
standing of  the  parties  that  the  execution  and  delivery  of  the  note 
and  receipt,  should  be  in  payment,  satisfaction  or  discharge  of  the 
account,  or  that  Stevens  shoi44  look  to  Franklin  alone  for  pay- 
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ment,  the  plaintiff  was  not  entitled  to  recover  agiiinst  Thompson. 
To  the  refusal  of  the  court  to  charge  as  requested,  and  the  charge 
on  this  point,  Thompson  excepted. 
Verdict  for  the  plaintiff. 

Peck  ^  Harvey  and  Underwood  ^  Hard  for  the  defendant 
Thompson. 

The  only  claim  set  forth  in  the  original  declaration,  not  only  on 
its  face  appeared  to  be,  but,  in  fact,  was  against  Franklin  alone. 
It  was  therefore  error  to  permit  the  filing  of  a  count  upon  a 
claim  against  Thompson  and  Franklin,  because  the  new  count  was 
for  a  different  cause  of  action. 

The  receipt  of  the  note  "  to  balance  account,"  was  prima  facie 
evidence  that  the  note  was  accepted  in  payment  and  discharge  of 
the  account  Hutchins  v.  Olcutty  4  Vt,  549  ;  Ihaicher  v.  Dingmore, 
5  Mass.  302 ;  Chapman  v.  Durante  10  Alass.  47 ;  FoUett  v.  Steele^ 
16  Vt.  30  ;  Torrey  v.  Baxter,  13  Vt.  452. 

The  deposition  of  Greeley  was  improperly  rejected.  If  the 
party  in  fact  attends,  the  question  of  the  reasonableness  of  the 
notice  is  thereby  settled.  The  statute  only  requiring  that  the 
notice  ^  shall  be  given  or  served  so  that  the  party  may  have  a  rea- 
sonable time  to  appear  and  be  present"    Acts  of  1854,  p.  4. 

X.  B,  EngUshy  for  the  plaintiff. 

Whether  a  note  was  given  and  received  in  payment  of  a  sub- 
sisting claim,  is  a  question  of  fact  which,  in  this  case,  has  been 
found  in  the  plaintiff's  favor.  FoUett  et  al  v.  Steele,  16  Vt  30,  and 
cases  cited.     WaydeU  et  aL  v.  Law,  5  Hill  448. 

The  plaintiff*  was  only  present  at  the  taking  of  Greeley's  depos- 
ition under  protest,  and  is  not  thereby  deprived  of  any  of  his 
legal  rights  respecting  it 

The  opinion  of  the  court  was  delivered  by 

Bennet,  J.  The  amendment  of  the  declaration  was  properly 
allowed  by  the  county  court. 

The  amendment  allowed  was  the  insertion  of  a  count  upon  an 
account  stated,  and  a  note  of  hand  is  evidence  to  support  such  a 
ooiint ;  and  if  the  party,  in  his  proof,  is  confined  to  the  original  con- 
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sideration,  there  can  be  no  objection.  Thb  was  not  introducing 
any  new  cause  of  action. 

We  think  the  law  is  too  well  settled  in  this  state  to  admit  of  de- 
bate that  if  a  party  agrees  to  take,  and  does  take  a  separate  nego- 
tiable note  or  bill  of  exchange  of  one  member  of  a  partnership 
firm  in  satisfaction  of  their  joint  debt,  it  is  a  discharge  of  the  other 
partners,  and  this  is  according  to  the  English  cases.  See  Thomp- 
son y.  Percival,  5  Bam.  &  Adol.  933,  and  cases  there  cited ;  and 
such  seemed  to  be  the  opinion  of  the  court  below,  although  it  must 
be  admitted,  that  the  case  cited  by  counsel  from  the  5th  Hill,  is 
opposed  to  this  view.  The  question  then  before  us  is,  did  Thomp- 
son make  out  a  prima  fctcie  case  that  Franklin's  note  was  taken 
and  received  in  satisfaction  of  the  partnership  account  The  fact 
that  he  received  the  note  to  balance  accounts  is,  prima  facie,  in 
discharge  of  the  account. 

This  is  the  doctrine  of  the  Massachussetts  court,  and  we  have 
followed  the  Massachusetts  cases.     See  4  Yt.  549,  and  13  Vl  452. 

The  jury  should  have  been  told  that  the  taking  of  the  note  and 
giving  the  receipt,  in  the  manner  detailed  in  the  bill  of  exceptions, 
made  2^  prima  facie  case  for  the  defendant  Thompson,  and,  unless 
rebutted,  their  verdict  should  have  been  for  him,  and  there  was 
error  in  the  court  submitting  to  the  jury  so  many  circumstances,  to 
be  weighed  by  them,  in  connection  with  other  circumstances.  This 
was  not  giving  the  facts  their  legal  effect 

The  deposition  of  Greeley  was  properly  excluded.  It  is  well 
settled,  as  a  rule  of  practice  in  the  county  courts,  that  a  party 
cannot  be  required  to  attend  the  taking  of  a  deposition  in  term 
time.  The  party  must  have  reasonable  time  to  attend  the  taking 
of  a  deposition,  by  himself  and  counsel,  which  was  not  given  in 
this  case. 

Judgment  reversed  and  case  remanded. 
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Award. 

Kdther  mtttake  or  Irregnlarity  of  conduct  on  the  part  of  arbitrators,  which  doea 
not  affect  the  whole  award,  is  a  ground  of  defense  to  it,  in  an  action  at  law« 

An  award,  which  is  operatiTC  as  a  final  and  condosiTe  aitijnstment  of  all  matters 
between  the  parties,  is  not  vitiated  by  an  order  requiring  them  to  execute  mutual 
releases. 

Debt  on  an  award  to  recover  the  sum  of  $  48.75,  alleged  to 
have  been  awarded  in  favor  of  the  plaintiff,  against  the  defendant^ 
upon  a  submission  entered  into  between  them.  Plea,  nil  debet,  and 
notice ;  trial  by  the  court,  March  Term,  1855, — Peck,  J.,  pre- 
siding. 

The  plaintiff  read  in  evidence  the  submission  and  award  declared 
upon,  both  of  which  were  under  seal.  The  defendant  then  offered 
to  show,  by  the  testimony  of  one  of  the  arbitrators,  that  the  $  48,75, 
awarded  to  the  plaintiff,  was  made  up,  in  part,  of  costs  in  a  suit  that 
the  plaintiff  had  commenced  against  the  defendant,  which  was 
pending  at  the  time  of  the  hearing  before  the  arbitrators  and  at  the 
time  of  the  award,  which  costs  the  submission  provided  should  be 
paid  by  the  plaintiff.  This  testimony,  being  objected  to  by  the 
{^intiff,  was  excluded  by  the  court 

The  defendant  then  offered  to  show,  by  the  same  witness,  the 
same  facts,  in  connection  with  the  fact  that  the  said  sum  of  $  48.75 
was  not  the  true  sum  which  the  arbitrators  found  due,  in  the  con* 
elusion  to  which  they  arrived,  before  and  at  the  time  of  writing  the 
award ;  but  that  the  same  was  increased  by  including  said  costs,  by 
mistake  and  inadvertence  on  their  part,  in  reducing  the  award  to 
writing  before  publishing  it,  and  that  the  award,  as  written,  was 
not  what  was  intended  by  the  arbitrators.  This,  being  objected  to 
by  the  plaintiff,  was  excluded  by  the  court 

The  defendant  then  offered  to  show,  by  the  same  witness,  that 
the  arbitrators  made  up  said  $  48.75,  in  part,  by  allowing  against 
the  defendant  claims  without  any  evidence,  and  solely  on  what  they 
heard  out  doors,  from  the  neighbors,  in  the  absence  and  without 
the  knowledge  or  consent  of  the  parties.  This  was  objected  to 
and  excluded  by  the  court  The  defendant  insisted  that  the  award 
was  void  for  the  reason  that  the  arbitrators  had  no  authority  to 

7 


82  CHITTENDEN  COUNTY. 


Shepherd  v.  Briggs. 


award  mutual  releases.  The  court  decided  otherwise,  and  reu' 
dered  judgment  for  the  plaintiff  for  the  sum  awarded.  Exceptions 
by  the  defendant. 

The  submission  was  of  <'  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  actions,  suits,  bills,  bonds,  specialties,  judgments, 
executions,  extents,  quarrels,  controversies,  trespasses,  damages  and 
demands  whatsoever  at  any  time  heretofore  had,  made,  moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed  or 
depending,"  and  the  parties  agreed  "  to  well  and  truly  stand  to,  obey 
and  abide,  perform,  fulfil  and  keep  the  awaid,  order,  arbitrament, 
final  end  and  determination"  of  the  arbitrators  named.  The 
award,  after  providing  for  the  payment  of  the  $  48.75,  awarded 
that  the  parties  should,  "  in  due  form  of  law,  execute  each  to  the 
other  of  them,  x)r  to  the  others  use,  general  releases,  sufficient  in 
law,"  &c. 

W.  P.  Briggs,  pro  se. 

That  courts  of  law  have  power  to  set  aside  awards  of  arbitrators 
for  corruption  or  mistake  seems  to  be  settled  by  the  following 
cases: — 3  East  18,  Kent  v.  EhtoU,  et  cd;  1  East  276,  Lotimdes 
V.  Lotimdes;  13  East  357,  Wistmore  v.  Forbes;  ,11  Do.  188, 
Fisher  v.  PimUy,  They  have  a  summary  mode  of  setting  aside 
awards  in  English  courts  of  law,  without  any  special  pleading.  In 
Virginia  a  court  of  law  will  set  aside  an  award  of  corruption,  &c- : 
6  Randolph  529,  Graham  v.  Pierce,  1  U.  S.  Dig.  219  Sec.  516 ;  and 
the  question  has  been  directly  decided  in  Vt.  in  Rutland  county, 
in  1823,  where  the  court  decided  they  would  set  aside  an  award  for 
the  causes  which  vitiate  a  verdict,  1  Washburn  Dig.  102. 


for  the  plaintiff. 


The  defendant  cannot,  in  a  court  of  law,  avoid  the  award  for  any- 
thing except  what  appears  on  the  face  of  the  same.  Cald.  on 
Arbit  407,  408  and  note.  If  he  can,  he  must  plead  it  specially,  or 
as  he  has  undertaken  to  do  in  this  case,  by  notice.  What  he  offered 
to  prove  by  one  of  the  arbitrators,  if  true,  would  go  to  show  that  he 
was  corrupt  or  very  partial,  and  neither  can  be  shown  in  a  court  of 
law ;  Cald.  on  Arbit  407-^,  last  ed.  The  arbitrator  was  not 
competent  to  impeach  his  own  conduct  and  integrity;  Cald.  on 
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Atbit  219  5  2  John.  Ch.  R.  348-9,  Underhia  V.  Van  CarOant 
Nor  can  the  defendant  show  that  a  mistake  was  made  by  the  arbit- 
trators;  2  John.  62,  NeweU  v.  Daujflass;  2  Wend.  567,  I^ever 
V.  Shawj  Cald.  221. 

The  opinion  of  the  court  was  delivered  by 

Redfield^  Ch.  J.  This  was  an  action  of  debt  upon  an  award 
of  arbitrators;  At  the  trial,  the  defendant  offered  evidence  that 
certain  costs  between  the  parties,  which  the  award,  in  terms,  pro- 
vides shall  be  paid  by  the  parties  respectively,  were,  by  mistake 
and  purposely  both,  included  in  the  award;  and  also,  that^the 
amount  awarded  against  defendant  was,  in  part,  made  up  of  claims 
which  were  allowed  without  any  evidence,  and  solely  upon  what 
the  arbitrators  heard  out  of  doors,  from  the  neighbours,  in  the 
absence,  and  without  the  knowledge  of  the  parties.  The  two  pro- 
positions amount  to  mistake  and  irregularity  of  conduct  in  the  arbi- 
trators, both  or  either  of  which  are  sufficient  grounds  for  correcting 
the  award  in  equity.  But  neither  go  to  the  whole  award,  and  have 
not  ordinarily  been  regarded  as  any  ground  of  defense  at  law. 
There  may  be  some  cases  where  defenses,  somewhat  similar,  have 
been  allowed  at  law.  But  the  great  current  of  authority  certainly, 
both  English  and  American,  is  against  such  defense  at  law,  unless 
where  the  arbitration  is  under  rule  of  court. 

A  plea  that  the  arbitrators,  from  mere  mistake,  error,  and  mis- 
apprehension of  the  law,  right  and  justice  of  the  case,  allowed  inter- 
est upon  the  plaintiff's  claim,  and  denied  it  upon  the  defendant's, 
is  DO  defense.  So  the  defendant  cannot  plead  partiality  or  improper 
conduct  of  the  arbitrators.  WiUiams  v.  Paschal,  4  Dallas  284 ; 
Braddith  v.  TTiompson,  8  East  344.  Such  proof  is  not  good  on  a 
plea  of  nil  debet  to  an  action  of  debt  on  the  award ;  WtUa  v.  Mac- 
earmick  2  Wills.  JL  148.  So  a  plea  that  the  arbitrator  denied  the 
party  the  right  to  examine  witnesses  to  a  point,  but  heard  those 
of  the  other  party,  in  his  absence,  and  without  his  knowledge,  is  bad- 
Shannon  v.  Wood,  5  Halsted  7. 

But  it  has  been  held  that  a  plea  that  the  arbitrators  refused  to 
hear  a  portion  of  the  claims  submitted  is  good  in  defense,  at  law, 
even.  Harked  v.  Hugh,  2  Halsted,  428.  This  decision  is  put 
upon  the  ground  that^  if  the  arbitrators  do  not  award  upon  all  the 
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matters  submitted,  the  award  is  no  compliance  with  the  conditions 
of  the  bond,  and  therefore  imposes  no  duty  upon  the  party  to  per- 
form it.  But  to  such  a  defense,  it  is  essential  that  the  proof  show 
that  the  matters  not  awarded  upon  were  presented  to  the  arbitrator 
with  proper  proof. 

I  think  it  has  generally  been  considered  in  courts  of  law,  that  all 
defenses  to  awards,  where  the  submission  and  award  were  in 
writing  and  under  seal,  for  matters  not  apparent  upon  the  papers, 
must  be  pursued  in  equity.  And  this  rule  has  been  considered  to 
rest,  as  to  mistake  of  the  arbitrators  and  irregularity  of  conduct  by 
them,  upon  the  same  ground  that  courts  liave  refused  to  set  aside 
a  written  contract  between  parties  in  a  trial  at  law,  upon  the 
alleged  grounds  that,  by  mistake,  the  contract  did  not  read  as  it  was 
intended  to.  And,  in  regard  to  the  conduct  of  the  arbitrators,  it  has 
been  considered,  in  some  of  the  cases  certainly,  that  the  arbitrators 
were  necessary  parties  to  any  proceedings  based  upon  such  a 
charge.  Mere  mistakes,  or  irregularity,  short  of  positive  cor- 
ruption, might  not  require  any  explanation  at  the  hands  of  the  arbi- 
trators. And  it  is  difficult  to  perceive  how,  in  any  case,  they  are 
proper  parties  to  a  litigation,  in  regard  to  the  validity  of  the  award. 
And  I  doubt  whether,  upon  principle,  any  corruption  in  the  arbi- 
trator or  judge,  unless  with  the  procurement,  or  privity  of  the  pre- 
vailing party,  is  any  defense  to  an  award,  in  a  court  of  law.  And 
if  the  corruption  of  the  arbitrator  be  with  the  privity  of  the  party, 
it  is  fraud,  and  is  equally  a  defense  at  law,  and  in  equity,  as  well 
as  to  specialties  as  simple  contracts.  But  I  do  not  say  this  is  yet 
determined  as  to  awards.  But  it  is  settled,  we  think,  that  the  testi- 
mony offered  was  no  defense,  at  law,  to  the  action  upon  the  award, 
and  was  therefore  properly  rejected. 

The  awarding  mutual  releases  is  well  enough,  as,  whether  exe- 
cuted or  not,  the  award  is  a  bar  to  all  claims,  where  the  submission 
is  of  all  demands. 

Judgment  affirmed. 
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Lesteb  Hall  and  L.  G.  Bingham  v.  Edwabd  Lamb  and 

Salem  T.  Lamb. 

[m  CHANCERY.] 

Va^cating  a  decree.    AppeaL 

The  conrt  of  chancery  may  racate  a  decree  made  and  enrolled  upon,  and  in  conse- 
quence of  a  bill  being  taken  ai  oonftMed,  so  as  to  permit  a  defense  to  the  suit  upon 
its  merits. 

An  applieation  for  this  pnipose  is  addressed  to  the  discretion  of  the  conrt  of  chan- 
eery,  and  should  not  be  considered  and  determined  by  the  supreme  court 

If  the  applieation  is  granted,  it  is  only  an  interlocutory,  and  not  a  final  order  or 
decree,  and  no  appeal  can  be  taken  flrom  it. 

Appeal  from  an  order  of  the  court  of  chancery. 

The  orators  brought  tljeir  bill  to  enjoin  the  defendants  from  col- 
lecting certain  promissory  notes  signed  and  endorsed  by  the  orators. 
The  bill  was  taken  as  confessed,  for  want  of  an  answer,  and  a  de- 
cree in  accordance  with  the  prayer  was  entered,  made  up,  signed 
and  left  with  the  clerk  for  record,  afler  which  an  application  was 
made  to  the  court  of  chancery  to  vacate  said  decree  and  allow  the 
defendants  to  file  answers  and  defend  the  suit  upon  its  merits. 
Upon  this  application  the  court  of  chancery,  March  Term,  1855, — 
Peck,  Chancellor, — ^upon  a  hearing,  ordered  that,  upon  a  com- 
pliance with  certain  terms,  the  decree  in  the  original  cause  be 
vacated  and  taken  off  the  roll,  and  the  defendants  have  leave  to 
answer  the  bill,  &:c.  From  this  order  the  orators  moved  for  an 
appeal,  and  entered  the  same  upon  the  docket  of  the  supreme 
court  at  its  present  term.  The  defendants  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  supreme  court  had  no  jurisdiction 
of  it 

2>.  A»  SmaUeff  in  support  of  the  motioii* 
Underwood  ^  Bard  against  the  motion. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  We  entertain  no  doubt  as  to  the  power  of  the  chan- 
cellor to  vacate  such  a  decree  as  was  made  in  this  case,  even  after 
its  enrolment,  fpr  the  purpose  of  givipg  the  defenda^^  an  opporta-? 
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nity  of  defending  the  bill  on  its  merits,  when  they  have  been  de- 
prived of  that  defense  by  mistake,  accident,  or  even  negligence. 
It  was  so  expressly  ruled  by  Ch.  Kent,  in  Beehnan  v.  Peck,  3 
John.  Ch.  415,  and  by  Ch.  Walworth,  in  MiUspaugh  v.  McBridey 
7  Paige  509,  and  in  Kemp  v.  Squire,  1  Ves.  205.     In  the  case  of 
Wooster  v.  WoodhuU,  1  John.  Ch.  540,  Ch.  Kent  observed,  that  such 
applications  were  addressed  to  the  discretion  of  the  court,  and  they 
would  be  granted  or  refused  upon  considerations  not  at  all  affecting 
the  merits  of  the  case  upon  which  the  original  bill  was  commenced. 
The  statute,  p.  217,  §  79,  allows  an  appeal  in  chancery  only 
from  some  Jinal  order  or  decree  of  the  chancellor:  and,  not  even 
then,  when  a  fmal  decree  is  made  for  non-appearance  and  neglect 
to  answer  the  bill,  nor  on  a  decree  of  foreclosure  of  mortgage,  ex- 
cept under  a  special  permission  of  the  court     The  intention  was, 
to  allow  appeals  only  in  cases  where  the  matter  in  controversy  and 
on  which  the  original  bill  was  brought  has  been  finally  determined 
by  the  chancellor,  so  that,  on  an  appeal  from  that  decree,  the  whole 
case,  on  its  merits,  can  be  re-examined  in  this  court    No  appeal 
can  be  taken  from  any  interlocutory  order  or  decree,  as  that  does 
not  determine  the  merits  of  the  case.    The  order  of  the  chancellor, 
from  which  this  appeal  was  taken,  was  purely  interlocutory.    It 
simply  permitted  the  defendants  to  file  their  answer,  and  opened 
the  case  for  trial  in  that  court    The  case  is  now  pending  before 
the  chancellor.    This  appeal  does  not  remove  that  case  into  this 
Gourt,  and,  if  we  were  to  sustain  it^  we  could  only  re-examine  the 
question  whether  the  chancellor  properly  permitted  the  defendants 
to  file  their  answer,  or  whether,  for  not  complying  with  the  rules  of 
practice  in  that  court,  the  defendants  should  be  precluded  from  all 
examination  into  the  merits  of  their  case.    That  question  may  or 
may  not  depend  upon  considerations  affecting  the  merits  of  ih» 
original  bilL    It,  in  no  sense,  is  a  final  order  or  decree  in  the  case. 
For  that  reason,  and  from  the  fact  that  the  application  was  ad- 
dressed purely  to  the  discretion  of  the  chancellor,  and  should  not 
be  considered  in  this  court,  we  think  the  appeal  must  be  dismissed. 
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Celikda   K   Bailey   v,   Lester    S.  Warner   and   Amasa 

Warner- 

[  in  chancery.] 
EquitcMe  interest.    Mortgage.     Substitution.     Contract. 

R.  sold  to  L.  W.  a  piece  of  land,  but,  by  mistake,  hia  deed  dcBcribed  an  adjoining  piece 
to  which  be  had  no  title.  L.  W.  took  possession  of  the  place  designed  to  hare  been, 
and  which  he  supposed  was  deeded.  The  oratrix,  being  a  creditor  of  L.  W.,  at- 
tached all  his  real  estate  in  the  town,  and  subsequently  levied  upon  a  portion  of 
the  premises  so  sold,  but  not  deeded.  Between  the  attachment  and  the  levy,  A.  W. 
claiming  to  have  an  equitable  interest  in  the  premises,  obtained  a  quit«laim  deed 
of  them  from  B.  Held  that  the  oratrix  acquired,  by  her  attachment  and  levy,  an 
equitable  interest  in  that  portion  of  the  premises  set  off  on  her]  execution ;  and 
that,  the  attachment  being  constructive  notice  to  A.  W.  of  the  oratrix's  lien,  he 
could  not  defeat  her  equitable  right  by  his  legal  title,  unless  he  had  with  it  a  supe- 
rior equity. 

▲  person  who  is  substituted  in  place  of  a  mortgagee  may,  if  equity  requires  it,  be 
limited,  and  have  allowed  to  him  a  less  extensive  right  than  that  to  which  the 
mor^agee  himself  would  have  been  entitled. 

A  mortgagee  cannot  be  compelled  to  rely  upon  a  part  only  of  the  mortgaged  premi- 
ses, though  that  part  may  be  adequate  security  for  his  claim,  but  one  substituted 
in  his  place  may  be,  if  equity  requires  it. 

Application  of  this  principle  in  the  present  case. 

A  mere  understanding,  or  parol  agreement,  that  a  person  making  advancements,  or 
incurring  a  liability,  shall  be  secured  therefor  upon  certain  real  estate,  will  be  in- 
operative against  a  &ona.;Sd«  purchaser,  or  an  attaching  creditor  without  notice. 

Appeal  from  the  court  of  chancery.  One  Rockwood  was  the 
owner  of  the  equity  of  redemption  pf  a  piece  of  land,  in  Burlitig- 
toD,  mortgaged  by  Charles  Adams,  the  grantor  of  Rockwood^  tQ 
one  Gates,  which  he  (Rockwood)  bargained  and  sold  to  the  defen- 
dant Lester  S.  Warner,  but,  in  his  deed,  the  description,  instead  of 
oommendng  at  the  north-east  comer,  by  mistake  commenced  at  the 
south-east  comer,  and  described,  by  giving  courses  and  distances 
which  would  have  been  correct  with  the  north-east  comer  as  the 
starting  point,  a  piece  of  land  lying  wholly  south  of  that  owned 
by  him.  Neither  party  knew  of  the  mistake,  and  the  grantee, 
Lester  S.  Warner,  entered  upon  the  land  purchased,  and  which  he 
supposed  was  described  in  his  deed,  and  erected  a  house  thereon,  and 
remained  thereafter  in  the  possession  and  occupancy  of  it.  While 
80  in  possession,  the  oratrix,  being  a  creditor  of  Lester  S.  Warner, 
commenced  a  suit^  and  attached  all  his  real  estate  in  the  town  of 
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Burlington,  and  sobsequently  obtained  a  judgment  against  him,  and 
took  out  an  execution  thereon,  which  she  seasonably  caused  to  be 
levied  on  an  undivided  interest  in  the  equity  of  redemption  of  the 
premises  so  occupied  by  the  debtor,  and  which  was  the  only  real 
estate  which  he  owned,  or  was  interested  in  at  the  time  of  the  at- 
tachment Between  the  time  of  the  attachment  and  levy,  the^  de- 
fendant Amasa  Warner  obtained  from  Rockwood  a  quit-claim 
deed  to  himself  of  the  premises  intended  to  have  been  described 
in  the  deed  to  Lester  S.  Warner.  The  bill  alleged  that  this  quit- 
claim deed  was  obtained  without  the  payment  of  any  considera- 
tion, and  for  the  purpose  of  depriving  the  oratriz  of  the  means  of 
enforcing  the  payment  of  her  daim,  &c.;  and  prayed  that  the  de- 
fendants might  be  decreed  to  make  assurance  and  legal  conveyance 
to  the  oratrix  of  that  part  of  the  equity  of  redemption  which  had 
been  so  set  off  to  her,  and  for  general  relief. 

The  defendants,  in  their  answer,  averred  that,  at  the  time  of  the 
purchase  from  Bockwood,  the  premises  were  encumbered  by  a 
mortgage  from  him  to  Charles  Adams,  securing  notes,  then  out- 
standing and  unpaid,  to  the  amount  of  $250,  and  were  sold  subject 
to  that  encumbrance ;  that,  for  the  purpose  of  aiding  the  defend- 
ant Lester  S.  Warner  to  make  said  purchase,  Abijah  Warner 
agreed  to  give,  and  did  give,  his  note  to  the  person  who  then  held 
the  notes  fix>m  Bockwood  to  Adams,  under  an  agreement  between 
him  and  both  the  defendants  that,  if  Lester  should  go  on  and  pay 
said  notes,  and  save  Abijah  harmless,  the  premises  were  to  become 
and  be  his  property ;  but  that  he  should  not  alienate  or  charge 
them  with  any  incumbrance  until  said  notes  were  paid,  and  in  case 
either  Abijah  or  the  defendant  Amasa  should  pay  said  notes^ 
or  any  part  of  them,  Lester  should  convey  to  them  the  premises 
for  their  security ;  that  $195  of  the  $250  was  paid,  when  it  became 
due,  by  the  defendant  Amasa,  and  the  remainder  by  Lester ;  that, 
at  the  time  of  erecting  the  house  on  said  premises,  the  said  Lester, 
being  unable  himself  to  raise  the  necessary  money,  applied  to 
Amasa  and  promised,  if  he  would  advance  money  and  other  arti- 
cles required  in  said  building,  that  he  would  execute  to  him  a  deed 
of  the  premises  to  secure  him  for  such  advancements  as  well  as 
for  those  he  had  previously  made ;  and  that,  under  this  agreement, 
fmd  for  the  purpose  of  aiding  Les^  in  btjpl4|ng  the  house,  he 
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(Amasa)  did  make  advancements  to  him  to  the  amount  of  $451.52, 
and  that  no  part  of  either  of  said  sums  of  $195.00,  or  $451.52  had 
ever  been  repaid ;  that  Amasa  called  upon  *  Lester  for  a  deed  of 
the  premises,  to  secure  said  advances,  and  upon  their  examining 
Rockwood's  deed,  it  was  first  discovered  that  it  did  not  describe, 
and  that  Lester  had  no  title  to  the  premises  in  question,  and  that 
thereupon,  for  the  purpose  of  furnishing  to  Amasa  the  security 
promised  to  him,  and  for  no  improper  or  fraudulent  purpose,  it  was 
agreed  that,  if  the  said  Amasa  could,  he  should  obtain  a  quit-claim 
deed  of  said  premises  from  the  said  Rockwood  to  himself,  and  h(dd 
the  same  for  his  security,  and  that  thereupon  the  quit-claim  deed 
was  obtained ;  and  the  defendant  Amasa  Warner  insisted  that  he 
was  entitled  to  hold  said  premises  as  security  for  all  of  his  said 
advances,  &c. 

The  answers  were  traversed  and  testimony  taken,  and  the  court 
of  chancery,  March  Term,  1855, — Feck,  Chancellor, — ^being 
of  the  opinio])  that  the  original  mortgage  for  $250,  might  be  re- 
garded in  equity  as  stiU  subsistmg  in  favor  of  Amasa  Warner,  to 
the  amount  paid  by  him  thereon,  and,  aided  by  the  deed  from 
Rockwood  to  him,  constitute  a  lien  on  the  premises,  having  priority 
over  the  oratrix's  attachment  and  levy ;  yet,  as  it  appeared  that 
the  value  of  that  portion  of  the  premises  not  covered  by  the 
levy  was  sufficient  to  pay  the  sums  paid  by  Amasa  upon  the  mort- 
gage, and,  being  of  the  opinion  that  the  attachment  and  levy  of  the 
oratrix  had  priority  over  the  other  claims  set  up  by  Amasa  Warner, 
decreed  that  the  defendants  severally  convey  by  deed  to  the  ora- 
trix that  undivided  portion  of  the  premises,  which  were  embraced 
in  and  covered  by  her  levy.  See* 

Appeal  by  the  defendants. 

G.  jP.  ^dmundi  for  the  oratiix. 

An  attachment  is  a  lien  upon  land,  of  which  the  debtor  is  the 
equitable  owner,  to  the  same  extent  as  upon  land  of  which  he  has 
the  legal  titie.    Comp.  Stat  312,  §  19. 

The  lien  of  the  oratrix  was  prior  'to  that  of  Amasa,  for  the  lien 
of  the  latter  never  attached  to  the  land,  so  as  to  become  operative 
at  all — ^it  was  a  contract  that  a  lien  should  be  created  in  fiUuro, 
and  not  a  present  incumbrance. 
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But  if  a  lien  did  exist  in  &yor  of  Amasa  as  against  Lester,  it 
oould  have  no  effect  as  against  the  oratrix,  who  had  no  notice  of 
it.  She  stands  in  the  position  of  a  bona  fide  purchaser,  from  the 
equitable  owner  in  possession.  Bigelaw  v.  TopUff,  25  Yt  273. 
Carter  v.  Champion,  8  Conn.  549. 

The  statutes  of  registry  apply  as  well  to  the  creation  of  liens 
upon  equitable  as  upon  legal  estates.  Comp.  Stat  384,  §  7-24. 
Parkist  v.  Alexander,  1  J.  C.  R.  394.  And  the  superior  diligence 
of  the  oratrix  in  attaching,  before  any  act  on  the  part  of  Amasa, 
gives  her  the  best  right,  inasmuch  as  the  estate  of  Bockwood  in 
the  land  was  a  dry  trust     Story  £q.  421-6. 

Z.  M  Chittenden  and  D,  Roberts  for  the  defendant 

L  Lester  Warner,  at  the  time  the  attachment  was  made,  had  a 
mere  equitable  interest  in  the  premises.  That  interest  only  was 
reached  by  the  attachment  His  interest  was  subject  to  the  claims 
of  Amasa.  It  nowhere  appeared  of  record  and  was  evidenced 
only  by  his  possession.  The  oratrix  was  not  misled  in  making  her 
attachment,  by  the  record,  for  there  was  none,  nor  by  the  posses- 
sion, for  that  was  notice  of  title,  according  to  the  terms  of  that  pos- 
session.   Pope  V.  Henry  24  Vt  560. 

IL  Amasa  having  paid  the  purchase  money  on  the  mortgage, 
and  thereby  extinguished  that  incumbrance,  his  right  to  hold  the 
premises  as  security,  to  the  extent  of  such  payment,  was  not  denied 
by  the  court  below.  This  right  rests  upon  a  familiar  principle  of 
equity.  At  the  time  of  the  purchase  Amasa  became  liable  to  pay 
this  incumbrance,  and,  under  the  agreement  then  made,  afterwards 
paid  it ;  and  the  oratrix,  in  her  levy,  takes  the  benefit  of  such 
payment  Equity  will,  in  such  a  case  keep  the  mortgage  on  foot, 
for  the  benefit  of  the  person  who  has  paid  the  money.  Downer  v. 
Fox,  20  Vt  388.  Paine  v.  Hathaway,  3  Vt  212.  Iridi  v.  Clayee, 
10  Vt  81. 

HL  The  right  of  Amasa  Warner  to  hold  the  premises  as  a  se- 
curity for  the  labor  and  material  furnished  to  build  the  house,  rests 
upon  equally  strong  grounds.  *  These  advances  went  to  enhance 
the  value  of  the  property.  They  were  placed  there  by  the  legal, 
at  the  request  of  the  equitable  owner.  The  oratrix  seeks  the  aid 
of  a  court  of  equity  to  put  her  in  possession  of  property  which 
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those  advances  have  created.  Before  the  court  will  lend  that  aid, 
she  must  repay  them.  Pope  v.  Henry^  above  cited.  Story's 
Eq.  Juris.,  vol.  2,  1236,  J1287,  1288,  1239,  799  and  note*— 
note  p.  691.  Woods  v.  Scon,i4:  Vt.  518,  Bright  v.  Boyd,  1  Story  478. 

The  opinion  of  the  court  was  delivered  by 

Bekkett,  J.  The  bUl  seeks  a  conveyance  of  certain  real  estate 
to  the  oratrix.  No  question  can  arise  but  what,  from  the  bill  and 
answers,  the  oratrix  has  made  out  an  equitable  right  to  relief 
against  Lester  S.  Warner,  and  the  only  question  as  to  Amasa 
Warner  is,  which  has  the  superior  equity  ?  he  or  the  oratrix  ?  As 
the  legal  title  was  in  Rockwood  at  the  time  of  the  service  of 
the  plaintiff's  attachment,  the  case  is  to  be  tried  upon  the  same 
principles  as  it  would  have  been,  if  the  title  had  still  remained 
in  him,  and  he  made  a  party  to  the  bilL  Rockwood  held  the 
legal  title  as  against  Lester  S.  Warner,  by  means  of  a  mistake 
in  his  deed  to  him.  No  question  can  be  raised  but  what  Rockwood 
could  be  compelled  to  surrender  up  the  legal  title  to  Lester  S.  War- 
ner, who  had  the  primary  equitable  title,  had  it  continued  to  re- 
main in  him.  The  equitable  right  to  an  undivided  portion  of  the 
premises  was  acquired  by  the  oratrix  by  her  attachment  and  levy 
of  execution  against  Lester  S.  Warner.  The  attachment  was  con- 
structive notice  to  Amasa  Warner  of  the  plaintiff's  lien  upon  the 
property  at  the  time  he  took  his  deed  from  Rockwood.  The  ques- 
tion then  is,  had  Amasa  an  equity  prior  in  time  to  that  of  the  ora- 
trix which  he  can  set  up  to  defeat  or  override  her  equity,  and 
which  win  enable  him  to  hold  the  legal  title,  against  her,  acquired 
by  him  subsequent  to  her  attachment  Though  it  may  be  true 
that,  in  equity,  the  mortgage  which  was  put  upon  this  property  by 
Lester  S.  Warner,  and  which  had  been  paid  in  part  by  Amasa, 
should  be  kept  on  foot,  so  far  as  was  necessary  to  indemnify  Amasa 
for  the  sum  of  money  he  paid  on  the  mortgage,  yet  this  right,  how- 
ever, is  not  by  force  of  the  contract  of  mortgage,  but  arises  out  of 
the  chancery  principles  of  subrogation,  and,  consequently,  the  chan- 
cellor might  well  reftise  to  make  his  rights  by  substitution  coexten- 
sive with  what  they  would  have  been  if  he  had  been  the  mort^ 
gagee.  A  mortgagee  cannot  be  compelled  to  rely  upon  a  por- 
tion of  his  mortgaged  premises,  though  adequate  security*    To 
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compel  this,  would  be  to  make  contracts  for  the  parties,  not  to  en- 
force tliem.  But  whatever  rights  Amasa  had  in  this  case,  arising 
out  of  his  having  paid  a  part  of  the  mortgage,  being  by  the  prin- 
ciples of  substitution,  a  court  of  equity  may  set  up  the  mortgage, 
so  far  as  is  necessary  to  protect  Amasa  in  paying  what  he  did 
under  the  mortgage,  and  decline  going  further,  if  equity  requires 
it  So  far  as  the  residue  of  Amasa's  claim  upon  the  premises  is 
concerned,  it  is  without  foundation.  It  rests  in  parol,  and  is  within 
the  statute  of  firauds,  and  can  have  no  effect  against  a  bona  fide 
purchaser,  or  attaching  creditor  without  notice.  Amasa  did  not 
miake  the  advancements  on  the  supposition  that  they  were  to  be 
attached  to  the  mortgage  given  to  Adams,  or  upon  the  faith  of  the 
legal  title  being  in  Hockwood,  but  he  claims  in  his  answer  that  he 
was  to  have  security  upon  the  property  direct  from  Lester  S. 
Warner. 

In  this  opinion,  we  have  gone  upon  the  ground  that  the  answer 
was  responsive  to  the  bill,  and  have  thought  it  advisable  to  express 
an  opinion  upon  the  legal  effect  of  the  facts  stated  in  the  answer, 
although  we  may  think  the  answer  not  responsive  to  the  biU,  (a 
point  not  decided,)  as  by  this  means  there  can  be  no  occasion  to 
apply  to  the  chancellor,  to  take  testimony  upon  the  traverse  of  the 
answer.  The  chancellor  was  right  in  confining  Amasa's  daim 
upon  the  premises  under  the  Adams  mortgage,  which  was  but  an 
equitable  one,  to  that  portion  of  the  premises  not  covered  by  the 
levy  of  the  oratrix,  as  they  were  ample.  There  is  no  sufficient 
reaflon  shown  why  the  oratrix  should  not  have  the  legal  title  of 
that  part  of  the  premises  which  she  levied  upon  conveyed  to  her. 

Ths  result  is  the  decree  of  the  chancellor  is  affirmed  with  costs^ 
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The  JBtna  Insubance   Compant   v.    Salmon  Wibes  and 

William  H.  Feck. 

Corporation,    Powers  of  its  officers.    Pleading.    Extinguishment 

of  debt.     Surety. 

Ib  a  rait  in  fliTor  of  a  corporation,  their  corporate  existence  can  be  denied  onlj  bf 
a  special  plea;  and  need  not  be  proved  under  the  general  issue. 

BinMe..  That  an  officer  of  a  corporation,  who  is  entrusted  with  the  collection  of  its 
debts,  would  be  authorized  to  assign  them,  without  recourse,  upon  receiving  their 
Aill  amount 

Upon  the  dissolution  of  a  co-partuership,  one  of  the  partners  promised  to  pay  a  debt 
due  IVom  the  firm,  but  failed  to  do  so.  The  other  partner,  for  the  purpose  of  haV 
ing  it  collected  from  the  one  who  hsd  promised  to  pay  it,  induced  his  brother  to 
become  the  purchaser  of  it,  and  made  an  arrangement  himself  with  the  creditor 
by  which  it  was  assigned,  without  recourse,  to  his  brother  upon  his  paying  the  full 
amount  due  upon  it.  Held  that  the  debt  was  not  thereby  extinguished,  and  that 
a  recoTery  might  be  bad  upon  it  for  the  benefit  of  the  assignee. 

The  one  to  whom  the  promise  was  made  became  thereby,  as  between  himself  and  his 
copartner,  a  mere  surety,  and  if  he  had  himself  ftirnished  the  money  with  which 
the  demand  was  purchased,  quaere ^  whether  the  original  debt  might  not  have  been 
still  kept  on  foot  for  his  benefit. 

Assumpsit  for  insurance  premiums  received  by  the  defendants 
as  agents  of  the  plaintiffs.  The  defendant  Wires  made  no  defense ; 
the  defendant  Feck  plead  the  general  issue,  upon  which  a  trial 
was  had  bj  the  court,  March  Term,  1855, — Peck,  J.,  presiding, — 
when  the  following  facts  appeared. 

The  defendants,  in  June,  1853,  were  partners  and  as  such  were 
the  agents  of  the  plaintifis,  and  received  in  that  capacity  premiums 
for  the  plaintiffs  to  the  amount  of  (  442.22,  which  was  subject  to  a 
deduction  of  $  22.35  for  the  defendants'  charges  as  agents,  leaving 
a  balance  of  S  419.22,  due  to  the  plaintiffs  on  the  1st  of  July,  1853. 
On  the  8th  of  July,  1853,  the  defendants  dissolved  their  copart- 
nership, and  Peck  promised  Wires  that  he  would  pay  the  plain- 
tiffs  their  claim.  He  paid  towards  it  only  the  sum  of  $  87.20, 
which  he  remitted  September  24,  1853,  and  in  November  follow- 
ing, Wires,  being  desirous  to  avoid  the  payment  of  the  claim  him- 
self and  to  have  its  collection  enfdk'ced  from  Feck,  applied  to  his 
brother,  Martin  Wires,  and  requested  him  to  purchase  the  claim  by 
advancing  to  the  plaintiffs  the  amount  due  upon  it,  and  taking  an 
instrument  of  transfer  of  it  to  himself.    This   the  said  Martin, 
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knowing  the  facts  already  stated  and  the  motive  of  his  brother,  con- 
sented to  do,  it  being  understood  that  the  defendant  Wires  was  to 
make  the  negotiation  with  the  plaintiffs.  A  correspondence  was 
commenced  for  this  purpose  which  resulted  in  the  execution  by 
the  secretary  of  ^the  plaintiffs,  on  the  30th  of  November,  1853,  of 
a  written  assignment  of  the  claim  to  the  said  Martin  Wires,  at  his 
own  risk  and  cost,  for  which  he  gave  to  the  plaintiffs  his  note,  pay- 
able to  the  order  of,  and  endorsed  by  the  defendant  Wires  for  the 
amount  then  remaining  due  to  the  plaintiffs,  and  this  note  was  paid 
at  its  maturity  with  the  funds  of  Martin  Wires,  which  were  trans- 
mitted through  the  hands  of  the  defendant,  Wires.  The  claim  thus 
assigned  was,  in  pursuance  of  a  previous  arrangement  with  Martin 
Wires,  placed  by  the  defendant  Wires  in  an  attorney's  hand  for  col. 
lection,  and  soon  thereafler  the  present  suit  was  brought ;  but  ^^ 
plaintiffs  had  no  knowledge  of  it  until  in  March,  1855 ;  and  they 
had  never  authorized  it  to  be  brought  unless  it  was  by  giving  the 
assignment. 

The  defendant  Peck  insisted  that  there  was  no  legal  assign- 
ment of  the  debt ; — that  plaintifls  had  received  their  pay ; — that 
the  payment  by  Martin  Wires,  and  the  assignment,  though  an  assign- 
ment in  form,  was,  in  fact  and  in  law,  a  pa3nnent ;  that  the  defendant 
Wires  could  not  procure  an  assignment  for  the  purpose  of  having 
the  debt  collected  for  his  benefit,  and  thus  keep  the  debt  subsisting ; 
that  the  secretary  of  the  plaintiffs'  had  no  power  to  assign  the  debt, 
and  that  there  was  no  proof  of  the  existence  of  the  plaintiffs  as  a 
corporation,  and  for  these  reasons  insisted  that  the  plaintiff  could 
not  recover:  but  the  court,  upon  the  facts  above  detailed,  rendered 
judgment  for  the  plaintiffs  for  the  amount  claimed.  Exceptions  by 
the  defendant  Peck. 

Peck  4"  Harvey,  for  the  defendant  Peck,  insisted 
1st.  That  there  was  no  proof  of  the  corporate  existence  of  the 
plaintiffs.  2d.  That,  if  a  corporation,  the  power  of  assignment  was 
not  incident  to  their  corporate  existence ; — ^and,  if  they  could  assign, 
the  secretary,  as  such,  could  not  execute  the  transfer ;  and  that 
therefore  the  suit,  having  been  brought  without  authority,  could  not 
prevaO.  3d.  That,  the  promise  from  Peck  to  Wires  not  appear- 
ing to  have  been  on  consideration,  the  defendants  stood  jointly  lia- 
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ble  to  the  plaintiffs  as  between  themselyes,  and  that  any  agreement 
that  the  debt  should  be  collected  of  one  alone  was  a  fraud  upon 
him  and  could  not  be  enforced. 

Geo,  F.  Edmunds  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  We  think  it  is  sufficiently  settled  in  this 
state  that,  in  a  suit  in  favor  of  a  corporation,  upon  the  plea  of  the 
general  issue,  the  plaintiff  is  not  required  to  adduce  proof  of  the 
corporate  existence ;  Boston  Type  ^  S.  Foundry  v.  Spooner,  5 
Yt  93.  Such  defense  should  be '  made  by  way  of  plea  in  abate*- 
ment  or  in  bar. 

II.  The  right  of  the  secretary  to  bind  the  company  by  an  assign- 
ment of  its  dues,  without  recourse,  upon  receiving  the  amount,  does 
not  seem  very  important.  If  it  were,  we  should  be  inclined  to 
regard  it,  as  matter  of  course,  in  every  officer  entrusted  with  the 
coUection  of  the  debts  of  'a  company.  But  if  the  debt  was  or  was 
not  legally  assigned  so  as  to  vest  an  equitable  interest  in  the 
claim  in  M.  Wires,  and  nothing  more  could  be  effected  by  any 
assignment,  even  under  the  corporate  seal  in  pursuance  of  the  vote 
of  the  company,  in  either  case,  it  will  not  affect  this  suit  unless  the 
transaction  operated  to  extinguish  the  debt.  That  is  not  a  question 
in  which  the  defendant  Peck  is  concerned.  It  is  between  M* 
Wires  and  the  company. 

m.  We  think  it  did  not  extinguish  the  debt  The  case  finds 
that,  upon  the  dissolution  of  the  partnership  of  defendants,  Mr. 
Peck  promised  to  pay  this  debt ;  and  we  think  we  are  not  bound 
against  the  judgment  of  the  court  below,  and  the  common  mode  of 
transacting  such  affairs,  and  the  ordinary  presumptions  arising 
therefrom,  to  infer  that  the  promise  was  without  consideration.  It 
was  at  the  time  of  the  dissolution ;  and  if  it  formed  a  part  of  the 
dissolution  it  was  upon  sufficient  consideration.  And  it  would  be 
"a  strange  presumption  to  suppose  it  did  not  form  one  of  the  steps 
in  the  dissolution. 

rV.  This  being  so,  the  defendant  Wires  is  a  mere  surety  as 
between  the  defendants ;  and  it  was  no  want  of  good  faith  in  the  de- 
fendant Wires  to  procore  a  brother  to  buy  the  daim,  and  if  done  bona 
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fide,  with  M.  Wire's  funds,  we  do  Hot  see  any  waiit  of  good  faith 
in  him,  or  that  he  can  in  any  fair  way  be  deprived  of  his  beneficial 
interest  in  the  claim.  The  transaction,  as  stated  by  the  bill  of 
exceptions,  is  in  no  sense  a  payment  The  cases  read  by  plain* 
tiff's  counsel  show  that,  if  the  money  had  been  defendant  Wires', 
he  might  still  keep  the  claim  on  foot,  being  a  virtual  surety.  This 
may  be  true  where  it  is  for  the  interest  of  the  surety  to  keep  the 
original  debt  on  foot,  to  preserve  liens,  &c ;  but  we  have  no  occa^ 
sion  to  discuss  it  further  here ;  Low  v.  Blodgetty  1  Foster  121, 
is  that  of  a  surety,  and  the  claim  purchased  with  his  money  and 
assigned  to  a  third  person  for  his  benefit;  Mclntyre  v.  Miller  13 
M.  &  W.  725,  is  the  case  of  a  'debtor  furnishing  the  funds  to  pay 
up  the  debts  of  a  joint  stock  banking  company,  and  assigned  to  some 
third  party,  in  trust  for  the  co-debtor.  In  both  these  cases,  it  was 
held  the  transactions  did  not  discharge  the  debts. 
Judgment  affirmed. 


Samuel  Pope,  administrator  upon  the  estate  of  Ebekezeb  T« 

Englesbt  t;.  Henrt  B.  Stacy. 

Pleading.    Action  by  administrator. 

Where  it  is  obvioaS)  from  the  writ  and  decUratioii,  that  the  plaintilT  snes  as  admin' 
istrator^  neither  an  expreM  arcmient  of  the  Act,  or  a  ooncliuion  that  it  is  to  the 
damage  of  the  plaintiff  '^  as  administrator,"  is  necessary. 

In  such  a  suit,  causes  of  action  which  accmed  during  the  lift-time  of  the  deceased 
may  be  Joined  with  those  which  have  accrued  since,  if,  when  recovered,  they 
would  all  be  assets  in  the  administrator's  hands. 

Assumpsit.  The  writ  was  a  summons  to  the  defendant  ^'to 
answe:^  unto  Samuel  M.  Pope,  of  Burlington  aforesaid,  administra* 
tor  upon  the  estate  of  Ebenezer  T.  Englesby,  late  of  Burlington 
aforesaid  deceased,  as  by  said  letters  of  administration  ready  in 
court  to  be  produced  will  more  fully  appear ;  in  a  plea  of  the  case^ 
for  that  whereas,  the  defendant  at  Burlington^  on  the  10th  day  of 


DECEMBER  TERM,  1855.  97 

Pope,  Admr.  «.  SUej. 

February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine,  did  make,  execute  and  deliver  to  said  Ebenezer  T.  En- 
glesby,  in  his  life-time,  a  certain  note  in  writing,  commonly  called 
a  promissory  note,  the  date  whereof  is  the  same  day  and  year  last 
aforesaid,  and  thereby  promised  the  said  Ebenezer  T.  Englesby  in 
his  life-time,  for  value  received,  to  pay  him,  said  Englesby,  or  his 
order,  the  sum  of  two  hundred  and  fifty  dollars  in  one  year  from 
the  date  thereof,  with  interest.  W&ereupon  the  defendant  became 
then  and  there  liable  to  pay  the. said  Englesby  in  his  life-time  the 
aforesaid  sum  of  money  in  said  note  specified,  according  to  the 
tenor  of  said  note.  And  the  defendant  being  so  liable,  as  afore- 
said, did,  in  consideration  thereof,  afterwards,  to  wit,  at  Burlington 
aforesaid,  on  the  10th  day  of  February,  A.  D.  1850,  assume  and 
fait^ully  promise  to  pay  to  the  said  Englesby  in  his  life-time  the 
aforesaid  sum  of  money  in  said  note  specified,  according  to  the 
tenor  of  said  note.  Yet  the  defendant  not  regarding  his  said 
promise,  has  not  performed  the  same,  or  paid  said  sum  of  money, 
though  oflen  thereto  requested ;  but  has  refused  and  neglected  so 
to  do  and  still  does  refuse. 

'^Also,  in  a  plea  of  the  case,  for  that  the  defendant  at  Burlington 
aforesaid,  on  the  10th  day  of  February,  A.  D.  1850,  and  in  the 
life-time  of  said  Englesby,  was  indebted  to  the  said  Englesby  in 
the  sum  of  four  hundred  dollars,  for  so  much  money  before  that 
time  had  and  received  by  the  defendant  to  the  said  Englesby's  ufle ; 
and  in  the  like  sum  for  so  much  money  before  that  time  lent  and  ac- 
commodated by  the  said  Englesby  in  his  life-time  to  the  defendant 
and  at  his  request;  and  in  the  like  sum  for  money,  before  that  time, 
paid,  laid  out  and  expended  by  the  said  Englesby  in  his  life-time,  to 
and  for  the  use  of  the  defendant  and  at  his  request ;  and  in  the 
like  sum  for  certain  work,  labor,  care  and  diligence  of  the  said 
Englesby  in  his  life-time  before  that  time  done  and  performed,  and 
bestowed  about  the  business  of  the  defendant,  and  for  the  defend- 
ant, and  at  his  request ;  and  for  divers  materials  in  and  about  said 
woik  furnished  by  the  said  Englesby  in  his  life-time  at  the  defend- 
ant's request ;  and  also  in  the  like  sum  for  divers  goods,  wares  and 
merchandise  of  the  said  Englesby  in  his  life-time  before  that  time 
by  8ai4  Englesby  sold  and  delivered  and  bargained  and  sold  to  the 
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defendant  and  at  his  request ;  and  in  consideration  thereof  the  de« 
fendant  then  and  there  promised  the  said  Englesbj  in  his  life-time 
to  pay  said  Englesby  in  his  life-time,  and  the  said  Samuel  M» 
Pope,  such  administrator  as  aforesaid,  since  said  Englesby's  deaths 
the  said  sums  on  demand ;  yet,  though  oflen  requested,  the  defend- 
ant has  not  paid  the  same,  but  neglects  and  refuses  so  to  do.  All 
which  is  to  the  damage  of  the  plaintiff  (as  he  says)  the  sum  of  four 
hundred  dollars,  for  the  recovery  of  which,  with  just  costs,  the 
plaintiff  brings  suit.'' 

To  this  declaration  the  defendant  demurred.  The  county  oourt^ 
March  Term,  1855,^ — Peck,  J.,  presiding, — decided  that  the  de^ 
claration  was  sufficient,  and  rendered  judgment  for  the  plaintiff;  to 
which  the  defendant  excepted. 

T.  G.  HiU  for  the  defendant 

X.  B.  JSngUiby  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  In  this  case  the  questions  arise  upon  a 
demurrer  to  the  declaration.  And,  first,  it  is  objected,  that  it  ia 
not  alleged  that  the  plaintiff  sues  cls  administrator.  The  allega- 
tion is,  that  the  defendant  should  answer  to  the  plaintiff,  adminis^ 
trator  upon  the  estate,  &^.;  and,  in  the  second  count,  that  the 
defendant  promised  the  plaintiff,  such  administrator  as  aforesaid. 
We  know  that  some  of  the  cases  have  held  that  such  averments 
are  not  sufficient  to  show  that  the  plaintiff  sues  cts  administrator, 
and  therefore,  that  counts  in  this  form,  not  stating  the  cause  of 
action  as  arising  in  the  life-time  of  the  intestate,  joined  with  counts 
where  the  cause  of  action  did  accrue  during  the  life  of  the  intestate, 
are  improperly  joined.  But  this  kind  of  refinement  is  more  ingeni- 
ous than  ingenuous,  and,  whatever  may  have  been  thought  of  such 
speculations,  at  one  time,  it  is  now  well  settled,  practically,  that  no 
such  refinement,  in  special  pleading,  shall  be  regarded  as  worthy 
of  preservation,  and  they  are,  therefore,  to  be  abandoned  by  courts, 
so  as  not  to  provoke  the  interference  of  legislation  needlessly. 
This  is  certainly  one  Qf  the  most  refined  in  the  books  and  we  can- 
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not  adopt  it  This  is  obviously  an  action  where  the  plaintiff  sues 
as  administrator,  and  he  may,  in  such  action,  join  causes  of  action 
accruing  during  the  life  of  the  intestate  and  since  his  decease,  if 
both  are  assets  in  the  administrator's  hands.  A  conclusion  in  such 
a  declaration  to  the  damage  of  the  plaintiff  is  sufficient 
Judgment  affirmed. 


Jahes  Nobbis  v.  The  Vebmoxt  Centbal  Railboad  Coho 

PANT. 

lAobility  of  a  railroad  company  in  turning  a  river.    Effect  of 
a  deed  of  land  to  a  railroad  company. 

Wben  a  railroad  company  have  rightAiIIf  and  properly  turned  a  stream  of  water, 
they  are  not  obliged  thereafter  to  obserre  the  action  of  the  water  and  so  protect 
the  banksi  or  take  other  timely  measures,  as  to  prevent  the  encroachment  of  it 
upon  neighboring  lands. 

Where  a  piece  of  land  was  deeded  to  a  railroad  company,  it  is  to  be  presumed  that 
the  contingent  damages  which  would  have  been  included  in  an  assessment  of  the 
damages,  by  commissioners,  upon  a  compulsory  taking  of  it,  were  considered  in 
determining  the  price  which  was  paid  for  it.    BmmBTT,  J. 

Action  ox  the  case  to  recover  for  damages  to  the  plaintiff's 
land,  in  consequence  of  theiturning  sof  Winooski  River  by  the 
defendants.  The  cause  was  referred,  and  before  the  referee  it  was 
shown  that  the  plaintiff  conveyed  to  the  defendants,  on  the  19th  of 
June,  1849,  a  piece  of  land,  described  in  his  deed  of  that  date. 
At  that  time  the  defendants  had  made  the  survey  and  location  of 
their  roadj  and  they  purchased  this  piece  or  parcel  of  land  for  the 
purpose  of  turning  the  Winooski  River,  and  thus  avoid  bridging. 
The  river  was  turned,  and  the  defendants'  railroad  constructed. 

The  plaintiff  claimed,  and  it  was  proved,  that  by  the  operation 
of  the  frosts  and  the  current  of  the  river,  the  southern  bank  of  the 
new  channel  had  been  gradually  worn  and  carried  away  beyond 
Ob^  southern  line  of  the  defendants'  purchase ;  and  that  he  had  thu^ 
)06t  a  portion  of  his  meadow. 


100  CHITTENDEN  COUNTY. 

Norris  v.  Vt.  Central  R.  Co. 

The  plaintiff's  meadow  along  the  southerly  bank  of  the  river, 
before  it  was  turned,  was  well  protected  by  a  species  of  willow 
which  guarded  the  bank,  and,  at  that  time,  the  current  of  the  river 
was  against  the  northerly  shore,  and  had  been,  for  several  years, 
making  new  soil  upon  that  side,  and  thus  increasing  the  quantity 
of  his  land. 

The  turning  of  the  river  did  necessarily  endanger  the  plaintiff's 
meadow,  and  render  it  very  much  exposed  to  be  washed  and  wasted 
away  by  the  action  of  the  water,  and  could  not  be  fttUy  protected 
except  at  an  expense  disproportionate  to  the  value  of  the  land, 
liable  to  be  carried  away ;  but  it  was  shown  that  the  owners  of 
meadow  land  on  that  river,  in  that  vicinity,  were  in  the  habit,  and 
that  it  had  become  the  usual  custom,  when  the  river  encroached 
upon  the  bank,  to  cart  in  brush  and  stones,  which  would  afford  a 
partial  and  sometimes  adequate  protection,  and  that,  at  a  moderate 
expense. 

If  the  law  imposed  the  duty  upon  the  defendants  to  observe  the 
action  of  the  water,  from  time  to  time,  upon  the  plaintiff's  meadow, 
and  cast  in  brush  and  stone  to  the  extent  a  prudent  proprietor  of 
the  land  would  do  to  save  his  own  land ;  or,  if  the  defendants  were 
bound  by  law  to  protect  the  banks  so  that  the  river  should  not  en- 
croach upon  the  plaintiff's  land,  at  whatever  cost,  in  either  case, 
the  referee  found  that  the  defendants  had  been  guilty  of  negligence, 
in  omitting  a  duty  which  the  law  imposed  upon  them ;  but  if  other- 
wise, then  the  defendants  should  recover  their  costs. 

The  value  of  the  land  washed  away  the  referee  found  to  be  one 
hundred  and  seven  doUara  and  seventy  cents,  to  which  should  be 
added  nineteen  dollars  and  thirty-eight  cents  interest. 

Upon  the  report  of  the  referee,  the  county  court,  March  Term, 
1855, — ^Peck,  J.,  presiding, — ^rendered  judgment,  pro  formoy  for 
the  plaintiff  to  recover  the  value  of  the  land  washed  away  as  re- 
ported.   Exceptions  by  the  defendants. 

Hoberts  4*  Chittenden  for  the  defendants. 

That,  upon  general  principles,  the  defendants  are  not  liable  to 
the  plaintiff's  claim,  see  Hatch  et  aL  v.  Vu  Central  R.  Co.,  25 
Yt  49,  and  opinion  of  Bedfield,  Ch.  J.,  in  do.  p.  61-65,  and  in 
Whitcomh  y.  same^  25  Yt.  68. 
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AU  the  statute  obligatioDs  imposed  upon  the  defendants,  were 
performed  by  them  in  the  oatset 

The  conveyance  of  the  land,  for  the  purposes  named,  should 
have  no  less  effect  against  the  plaintiff  than  if  taken  upon  the 
appraisal  of  commissioners,  under  sec  7  of  their  charter.  WkU' 
comb  T.  VU  Central  E.  Co.,  25  Vt  70. 

If  so  taken,  the  commissioners  would  have  estimated  these  dam- 
ages, as  Ukdy  to  occur. 

It  was  then  apparent  that  the  willow  hedge  would  be  destroyed^ 
and  that  the  current  might  be  changed  from  the  north  to  the  south 
shore ;  and  what  more  Ukely  than  that  the  action  of  frosts  and  the 
current,  in  its  new  channel,  would  have  worked  the  mischief  com- 
plained of. 

P,  DiUmgham  for  the  plaintiff. 

By  the  10th  section  of  the  defendants'  act  of  incorporation,  all 
water  courses  and  streams,  turned  by  said  corporation,  shall  be 
restored  '*  to  their  former  state  and  usefulness,  as  near  as  practica- 
ble." This  duty  could  not  be  fulfilled  by  the  defendants  to  this 
plaintiff,  without  making  the  south  bank  of  the  new  channel  as 
safe  to  him  as  the  old  one  Was ;  certainly  not  short  of  using  means 
to  do  sOy  ^  to  the  extent  a  prtideni  'proprietor  of  the  land  would  do 
to  save  his  own  landJ*     Whitcomb  v.  Vt.  C  R.  Co,,  25  Vt.  69. 

The  fact  that  the  defendant  purchased  the  land  on  which  the 
new  channel  was  dug,  gave  the  defendant  no  license  to  do  the 
work  differently  from  what  it  should  have  been  done,  had  the  ease- 
ment or  right  of  way  been  acquired  in  the  mode  pointed  out  in 
the  charter.     Whitcomb  v.  Vt.  C.  R.  Co.,  25  Vt.  70. 

Independent  of  the  charter,  and  merely  as  an  adjoining  land- 
owner, the  defendant  would  be  liable  on  the  facts,  as  found  by  the 
referee ;  for  all  the  plaintiff's  loss  was  occasioned  to  the  plaintiff 
from  the  natural  consequences,  necessary  ones,  of  the  defendant's 
acts,  on  his  own  soil,  and  for  this  the  plaintiff  is  entitled  to  recover. 
Thurston  v.  Hancock,  12  Mass.  220;  Hays  v.  Cohoes  Co.,  2  Com- 
stock  159 ;  Hatch  v.  Vt.  C.  R.  Co.,  25  Vt.  65. 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J.    In  this  case  the  referee  was  to  decide  according  to 
law,  and,  for  the  facts  found  by  him,  his  report  may  be  referred  to. 
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It  is  not  claimed,  in  the  argument,  that  the  act  of  turning  the 
river,  by  the  defendants,  was,  in  itself,  unlawful ;  and,  it  is  clear^ 
that  if  the  defendants  are  to  be  made  liable  on  the  ground  of  neg" 
ligence,  or  want  of  care,  or  skill  in  turning  the  river,  by  means  of 
which  the  damage  was  caused,  such  a  case  must  be  affirmative^ 
made  out.  None  is  found  by  the  referee,  unless  the  law  imposed 
the  duty  upon  the  railroad  company  to  observe  the  action  of  the 
water  from  time  to  time,  upon  the  plaintiff's  meadow,  and  to  cast 
in  brush  and  stones,  as  a  prudent  man  would  do  to  save  his  own 
land;  or,  unless  the  company  were  bound,  as  matter  of  law,  tor 
protect  the  banks  of  the  river,  at  all  events,  so  that  the  stream 
should  not  encroach  upon  the  plaintiff's  land. 

We  think  no  such  duty  was  imposed  upon  the  company.  The 
rights  of  the  defendants,  in  the  construction  of  their  road,  were 
coextensive  with  what  they  would  have  been  if  the  plaintiff's  land 
had  be^  taken  by  compulsory  process.  It  is  true,  the  referee 
finds  that  the  turning  of  the  river  did  necessarily  endanger  the 
plaintiff's  meadow ;  and,  if  the  land  had  been  taken  by  compulsory 
process,  the  damages  which  would  be  likely  to  accrue  from  such 
cause  would,  or  should  have  been,  assessed  as  a  part  of  the  land 
damages,  and  it  would  have  been  conclusively  presumed  they  were 
included  in  the  land  damages.  When  the  defendants,  by  agree- 
ment, purchased  of  the  plaintiff  the  land  for  the  use  of  the  com- 
pany, it  is  to  be  presumed  that  the  contingent  damages  which  might 
arise  from  the  turning  of  the  river,  in  a  prudent  and  proper  man- 
ner, were  taken  into  account  in  fixing  the  price.  It  was  then  the 
duty  of  the  plaintiff,  afler  the  stream  had  been  properly  turned,  to 
watch  the  future  action  df  the  water  upon  his  own  lands,  and  to 
cast  in  brush  and  stones,  if  necessary  to  the  protection  of  the 
banks ;  and  the  defendants  were  not  required  to  protect  them  from 
the  effect  of  the  water  at  all  limes.  All  that  would  be  required  of 
them,  was,  to  use  due  care  in  turning  the  river,  and  securing  the 
banks  in  a  reasonable  manner  ftoih  the  effects  of  the  stream.  As 
no  negligence  or  Want  of  skill  iti  performing  this  duty  is  found,  the 
judgment  of  the  county  court  is  reversed,  and  judgment  on  the 
report  for  the  defendanta. 
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Obvu&e  M.  Clahk  V.   The  Vebhont  and  Canada  Rail- 

BOAD  Company. 

Railroad  company,  fences.  Damages  arising  from  negligence 
in  the  construction  of  ikeir  road,  Liahility  for  acts  of  the  ser^ 
vants  of  their  contractor. 

The  prOTMoB  to  the  ehntar  of  tba  Vt.  St  Canada  B.  Co.,  rcqolring  them  to  Imlld 
and  maintain  ftnees  on  each  tide  of  their  road,  requires  them  to  have  such  fences 
at  least  as  soon  as  they  commence  running  their  road. 

In  the  constmction  of  their  road,  the  company  were  bound  to  exercise  the  rights 
eonftrred  upon  them  with  a  prudent  regard  to  the  rights  of  others;  and  if  they 
were  guilty  of  negllgenee  in  this  respect,  whereby  a  Isnd  owner  was  injured,  it  is 
not  to  be  presumed,  in  the  absence  of  proof,  that  the  dsmages  thus  occasioned 
were  taken  into  consideration  by  the  commissioners  tn  their  subsequent  appraisal 
of  his  land  damages.  The  damages  which  they  were  to  sppraise,  were  those  arising 
from  a  construction  of  the  road  properly  and  in  a  prudent  manner; 

A  penon  is  not  liable  for  iqjnries  oeeasioned  by  the  acts  or  neglect  of  the  strranta  of 
one  who  has  contracted  to  do  a  piece  of  work  for  him  by  the  Job. 

ActiON  ON  THE  CASE  to  recover  fbr  damages  sustained  hj  the 
plaintiff  connected  with  the  construction,  by  the  defendants,  of  their 
nulroad  across  the  plaintiff's  farm.  Plea,  the  general  issue ;  trial 
by  jury^  March  Term,  1855, — Peck,  J.,  presiding. 

It  appeared  on  trial  that  the  defendants  located  their  road 
through  the  farm  of  the  plaintiff,  and  commenced  work  thereupon 
in  October,  1849,  and  so  far  completed  their  road,  that  cars  ran 
upon  it  in  September,  1850i  The  damages  of  the  plaintiff  in  conse- 
quence of  su(ih  location  were  appraised  by  commissioners,  and  the 
appraisal  ^fis  appealed  from,  and  the  final  apprusal  by  the  second 
board  of  commissioners  was  made  in  July,  1851,  and  their  award 
of  damages  paid.  The  plaintiff  claimed  to  recover  in  this  action 
for  damilges  done  by  animals  straying  upon  a  field  of  his  of  about 
eight  acres,  through  which  the  defendants'  road  passed,  and  a  field 
of  his  of  about  seventy  acres  adjoining  to,  and  on  the  west  side  of 
the  road,  during  the  fall  of  1849,  and  the  summer  of  1850,  in  con*' 
sequence  of  the  land  taken  by  the  defendants  for  their  road  being 
nnfenced.  He  also  claimed  to  recover  for  damages  done  to  about 
two  acres  of  oats  in  said  field  of  eight  acres,  in  the  same  way,  after 
the  cars  commenced  running  in  the  fall  of  1850 ;  also  for  damages 
done  to  his  crops  in  a  field  not  adjoining  the  road,  in  consequence 
of  bars  leading  into  said  field  being  lefl  down,  in  the  summer  of 
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1850,  by  workmen  upon  the  defendants'  road.    This  field  and  bars 
were  about  forty  rods  from  the  highway  and  about  the  same  dis- 
tance from  the  defendants'  railroad;  on  the  line  of  the  raiboad 
were  some  temporary  shanties  occupied  by  day-laborers  who  were 
at  work  on  the  railroad,  in  the  employ  of  men  who  bad  taken  a  job 
of  the  defendants  for  grading  their  road,  and  these  laborers  were  in 
.  the  habit  of  going  through  these  bars  to  get  water  to  drink,  and  for 
their  families,  and,  while  thus  engaged  on  said  railroad,  on  one  of 
these  occasions  While  after  water,  some  of  these  laborers  left  the 
bars  down  and  the  plaintiff's  cattle  entered  through  the  bars  and 
did  the  damage  claimed.    The  plaintiff  also  claimed  to  recover  for 
damages  done  to  his  meadow  by  the  workmen  upon  the  defendants 
road  in  the  winter  of  1849  and  1850,  in  drawing  stones  with  teams 
across  the  same  and  using  a  small  piece  of  land  by  the  side  of  said 
railroad  to  deposite  and  dress  said  stone  thereupon.     In  relation  to 
the  stone  so  drawn,  it  appeared  that  the  plaintiff  gave  said  woik- 
men,  who  had  taken  a  job  of  grading  and  masonry  on  the  defen- 
dants railroad,  leave  to  take  said  stpne  from  a  ledge  upon  his  land 
but  no  express  license  or  leave  to  draw  them  across  his  land ;  but 
it  appeared  that  it  was  necessary  to  do  so,  and  that  no  unneces- 
sary damage  was  done.    The  plaintiff  also  ckumed  to  recover  for 
certain  fence  torn  down  by  workmen  employed  upon  the  defendants 
road  in  the  winter  of  1849,  and  1850,  which  was  outside  of  the 
land  taken  by  the  defendants,  and  which  was  torn  down  by  said 
workmen  in  order  to  make  room  for  a  highway,  the  former  high- 
way having  been  taken  for  the  defendants'  i*oad  at  this  point ;  and 
also  for  certain  fence  covered  up  in  making  an  embankment  upon 
said  road  during  said  winter  of  1849  and  1850^     The  plaintiff  also 
claimed  to  recover  for  certain  timber  taken  by  an  agent  of  the- 
defendants,  and  while  in  the  employ  of  the  defendants,  and  used  in 
the  construction  of  the  defendants'  road,  in  erecting  a  bridge.     It 
appeared  that  the  plaintiff  had  suffered  damages  in  the  respects  for 
which  he  claimed  damage  and  in  the  manner  claimed  by  him. 
The  defendants  built  no  fence  upon  the  sides  of  their  road  until  the 
28th  day  of  April,  1851,  when  they  commenced  the  building  of  the 
same  and  fhkished  it  through  the  plaintiff's  farm  in  the  forepart  of 
June,  1851.    It  also  appeared  that  the  defendants  might,  by  build- 
ing the  fence  along  the  sides  of  their  road,  have  jureyented  the  dam- 
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ages  dime  to  crops  for  which  the  plaintiff  claimed  to  recover  in  the 
plaintiff's  field  of  about  seyentj  acres,  and  also  in  all  of  said  field 
of  about  eight  acres  except  a  small  portion  thereof  on  the  west  side 
of  said  road,  and  that  said  fence  to  so  protect  said  fields  could  have 
been  built  and  maintained  without  interfering  with  the  construc- 
tion of  said  road. 

No  damage  was  claimed  for  injury  done  by  cattle  or  for  want  of 
fences  accruing  subsequent  to  the  fall  of  1850.  There  was  no 
proof  offered  on  either  side  to  show  whether  the  damages  claimed 
were  or  were  not  claimed  in  the  hearing  before,  or  allowed  in  the 
award  of  the  commissioners. 

The  court  decided  that,  as  to  the  claim  for  the  item  for  the  work- 
men leaving  the  bars  down,  the  defendants  were  not  liable ;  and 
that  all  of  the  other  items  of  damages,  (except  for  the  timber,) 
claimed  bj  the  plaintiff,  might  have  been  appraised  by  said  com- 
missioners, and  that  the  plaintiff  could  not  recover  except  for  said 
timber,  and  instructed  the  jury  to  return  a  verdict  for  the  value  of 
said  timber  only.     Exceptions  by  the  plaintiff. 

IL  B.  Smith  for  the  plaintiff. 

J for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  There  are  several  grounds  upon  which  the  plain- 
tiff seeks  to  recover  beyond  what  was  allowed  him  in  the  county 
court,  and  we  will  first  consider  that  class  of  claims  for  damages, 
resting  in  the  neglect  or  omission  of  the  defendants,  in  not  fencing 
their  road. 

'  The  case  finds  that  the  defendants  located  their  road  through 
the  plaintiff's  farm,  and  commenced  working  in  October,  1849,  and 
that  it  was  so  far  completed  that  they  commenced  running  it  in 
September,  1850 ;  and  that  the  defendants  caused  no  fence  to  be 
built  on  their  road  until  the  28th  of  April,  1851 ;  and  that  the 
fence  was  not  finished  through  the  plaintiff's  farm  until  the  fore- 
part of  June,  1851.  The  charter  of  the  railroad  company  requires 
them  ^  to  build  and  maintain  a  sufficient  fence  on  each  side  of  their 
railroad  through  its  whole  route,  where  a  fence  may  be  requisite 
for  the  owners  or  occupants  of  the  adjoining  land."    Though  the 
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chartet*  prescribes  in  terms,  no  limitation  as  to  the  time  in  which 
the  fences  should  be  built,  yet  one  must  be  fixed  as  neai*  as  may  be^ 
by  construction. 

The  railroad  act  of  1850,  made  it  the  duty  of  all  railroad  com^* 
panies,  thereafter  chartered,  to  fence  their  roads  by  the  time  they 
should  be  completed  and  in  running  order ;  and  we  think  that, 
under  the  defendants'  charter,  it  is  no  more  than  reasonable  to 
require  the  defendants  to  have  the  fences  built,  at  least,  as  soon  as 
they  shall  commence  running  their  road.  This,  botli  the  policy  of 
the  law  and  the  reason  of  the  thing  requires ;  and  this  is  but  a 
reasonable  construction  of  the  defendant's  charter.  If,  then,  this 
duty  is  not  performed  by  the  company  Within  the  time,  they  are 
chargeable  with  legal  negligence. 

Though  we  cannot  say,  a$  matter  of  law^  that  the  defendants 
were  bound  to  erect  fences  before  or  while  they  were  constructing 
their  road  through  any  particular  land  holder's  premises,  yet  we 
can  say,  they  must  eKercise  their  rights  with  a  prudent  regard  to 
the  rights  of  others ;  and  if  lacking  in  this  duty,  they  are  charge^ 
able  with  negligence,  and  must  answer  for  its  consequences.  What 
would  constitute  a  prudent  regard  to  the  rights  of  others  in  one 
case,  might  not  in  another ;  and  each  case  must  rest  upon  its  own 
peculiar  circumstances.  No  damages  were  claimed  on  trial  for 
any  injury  done  by  cattle,  or  for  want  of  fences  subsequent  to  the 
fall  of  1860,  but  the  road  was  run  in  September  of  that  year,  and 
not  fenced  till  the  last  of  April,  1851.  Damages  in  this  case  may 
have  accrued  to  the  plaintiff  from  a  want  of  a  prudent  regard  to 
his  rights  by  the  defendants  ;  and  consequently  they  may  be  charge* 
able  with  negligence  in  not  fencing  their  road,  even  before  it  was 
in  a  running  condition.  We  cannot  presume,  as  mattf)r  of  law, 
that  damages  resulting  from  such  negligence,  were  included  in  the 
land  damages  assessed  by  the  commissioners,  although  the  final 
assessment  of  damages  was  not  till  the  summer  of  1851.  Such  dam- 
ages, however,  as  should  result  to  the  land^holder  from  a  proper 
construction  of  the  road  in  a  prudent  manner,  and  with  a  due 
regard  to  the  plaintiff's  rights,  must  be  deemed  to  have  been  taken 
into  account  in  the  assessment  of  his  land  damages,  and  cannot  be 
made  the  ground  of  recovery  in  this  action.  The  commissioners 
are  to  assess  such  damages  '<  as  are  likely  to  arise,"  that  is,  from  a 
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proper  oonstraction  of  the  road,  with  a  doe  regard  to  the  rights  of 
others.  If,  however,  it  can  be  shown  in  this  case  that  damages 
which  had  arisen  from  the  negh'gence  of  the  defendants,  in  not 
building  the  fences  in  a  proper  time,  were,  in  fact,  included  in  the 
final  assessment  of  the  land  damages,  and  such  damages  paid  to 
the  plaintiff,  it  would  be  a  satisfaction  of  them.  If  then  it  is  not 
shown  that  the  damages  claimed  were  in  fact  included  in  the  land 
damages,  the  question  of  damages  should  go  to  the  jury  under 
proper  instructions,  and  the  right  to  recover  must  depend  upon  the 
question  of  negligence  in  failing  to  fence  the  road  in  a  seasonable 
time,  and  this  must  be  an  open  question  for  the  jury,  up  to  the 
time  when,  as  matter  of  law,  thej  were  bound  absolutely  to  have 
the  road  fenced,  and  an  omission  to  do  it  afler  that  time,  is,  in  law^ 
negligence. 

We  think  the  county  court  were  right  in  holding  that,  the  defen* 
dants  were  not  entitled  to  recover  for  the  damages  occasioned  by 
the  workmen  on  the  road,  by  reason  of  their  leaving  the  bars  down, 
or  from  other  wrongful  acts  of  tht  workmen.  They  were  in  the 
employ  of  men  who  had  taken  a  job  of  the  railroad  company,  and 
were  their  servants,  and  not  the  servants  of  the  company  ;  and  we 
think,  at  the  present  day,  the  law  is  well  settled  that,  in  such  a  case, 
jou  cannot  go  against  the  railroad  company  for  the  negligence  of 
the  servants  of  the  contractors  under  the  company. 

There  is  no  ground  upon  which  the  plaintiif  can  claim  to  recover 
damages  for  the  injury  done  his  meadow*  The  case  finds,  that  the 
plaintiff  gave  to  the  workmen  who  had  taken  a  job  on  the  defen*- 
dants'  railroad  leave  to  take  stone  from  a  ledge  upon  his  land ;  and 
by  implication,  a  license  was  also  given  to  the  workmen  to  draw  the 
0lone  across  the  plaintiff's  land  to  the  railroad,  if  necessary.  The 
case  finds  this  was  necessary,  and  that  no  unnecessary  damage  was 
done. 

As  it  respects  the  small  piece  of  land  to  dress  the  stone  upon, 
it  must  be  taken  that  such  damages  were  included  in  the  assess- 
ment of  damages  by  the  commissioners,  provided  there  was  a  pru- 
dent and  proper  use  of  the  land  for  that  purpose,  and  the  contrary 
is  not  pretended. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
aremanded. 
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Akdbew  F.  Hastings,  William  Libbet  and  Willdlm 
F.  FoRBEY  V.  Russell  G.  Hopkinsok  and  George  H. 
Paul. 

Partnership,     LimitaHan  of  Uahility  of  a  copartner ;  hy  what 

law  governed^  and  how  proved* 

A  proTinon,  in  artiolM  of  copartnership,  that  one  of  the  partners  is  not  to  be  liable 
for  any  purchase  made  by  the  firm  on  credit,  is  valid  and  operative,  and  will  pre- 
vent a  recovery  against  him,  on  account  of  such  a  purchase,  if  the  person  of  whom 
\i  la  made  is  informed,  or  has  knowledge  of  the  provision. 

The  liability  of  a  partner,  and  the  power  of  the  other  members  of  the  firm  to  bind 
him,  by  a  purcliase  of  goods  on  credit  in  the  state  of  New  York,  is  to  be  deter- 
mined by  the  laws  of  this  .state,  if  the  partnership  was  formed,  and  its  business 
carried  on  here. 

The  provisions  and  conditions  of  written  articles  of  copartnership  cannot  be  proved 
by  parol  by  the  copartners  themselves  who  have  the  original  article*  in  their  pos- 
session, or  under  their  control.  And  in  this  case  where  the  plaintiA  were  seeking 
to  charge  the  defendants  as  copartners,  and  had  given  them  notice  to  produce  the 
written  articles,  and  upon  their  neglect  to  do  so  had  introduced  depositions  of  a 
witness  tending  to  prove  such  a  partnersrip,  it  taas  held  that  a  i\irther  deposition 
of  the  same  witness,  taken  by  the  defendants  in  reference  to  the  contents  or  pro- 
visions of  those  articles,  was  inadmissible,  either  as  a  cross-examination  iipon,  or 
as  a  continuation  of  the  testimony  contained  in  the  other  depositions. 

Assumpsit  for  goods  and  money  with  a  specification.  Plea, 
the  general  issue  ;  trial  by  jury,  March  Term,  185i5, — Pierpoint, 
J.,  presiding. 

No  defense  was  made  by  Paul,  and  a  verdict  was  rendered 
against  him  for  the  amount  of  the  plaintiffs'  claim  and  costs.  Hop- 
kinson  defended.  The  plaintiffs  claimed  to  reooyer  against  the 
defendants  as  partners  with  one  S.  B.  Rockwell,  and  as  having,  as 
such  partners,  conducted  the  mercantile  business  under  the  firm 
and  style  of  George  H.  Paul,  and  made  the  purchases  and  received 
the  cash  charged  in  the  plaintiffs'  specification,. at  the  city  of  New 
York.  In  support  of  this  claim  the  plaintiffs  introduced  two  depo* 
sitions  of  said  Rockwell,  one  taken  April  26th,  1851,  the  other 
May  dd,  1851,  and  other  evidence  which  tended  to  show  that  siud 
Rockwell  applied  to  them  prior  to  the  commencement  of  the  ao- 
count,  representing  to  them  that  the  firm  was  formed  between  him- 
self and  the  defendants,  and  that  Hopkinson  was  worth,  at  least, 
$10.000 ;  and  that  said  representations  were  made  to  the  plaintiffs 
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by  Rockwell  afterwards,  and  from  time  to  time,  while  the  accomat 
accrued,  and  aa  the  sales  were  made ;  and  that  the  plaintiffs,  reljing 
upon  these  representations,  sold  to  the  defendants,  and  said  Rockwell 
as  such  partners,  the  bills  of  merchandize  specified,  the  purchases 
being  negotiated  bj  Rockwell,  and  made  at  the  city  of  New  Tork, 
where  the  plaintifi^  conducted  their  business  ;  and  that  the  goods, 
as  sold,  were  charged  to  the  defendants  hj  the  style  of  their  firm, 
forwarded  to  Burlington,  and  there  used  by  the  firm  in  its  business. 

Hopkinson  offered  in  evidence  a  deposition  of  Rockwell,  taken 
on  the  part  of  the  defense,  on  the  17th  of  February,  1853,  as  a 
cro88-«xamination  of  the  witness,  to  the  depositions  introduced  by 
the  plaintifis.  The  plaintiffs  objected  to  the  admission  of  those 
parts  of  the  deposition  contained  in  brackets.  When  the  objection 
was  made,  it  was  admitted  by  Hopkinson  that  the  plaintifis  had 
duly  notified  his  counsel  to  produce,  on  the  trial,  the  articles  of  part- 
nership described  in  the  depositions  introduced  by  them.  The 
court  overruled  the  objection,  and  admitted  the  deposition,  to 
which  the  plaintiffs  excepted. 

The  defendants  introduced  no  other  evidence,  and  having  rested, 
the  plaintiffs  offered  in  evidence  a  printed  book,  purporting  to  have 
been  published  in  New  York,  and  to  contain  the  statutes  of  that 
state,  and  among  them  a  statute  on  the  subject  of  limited  partner- 
ships, purporting  to  have  been  passed  anterior  to  the  commence- 
ment of  the  account,  with  parol  evidence  that,  when  the  account 
commenced,  said  statute  of  limited  partnership  was,  and  ever  since 
has  been,  in  force  in  that  state.  The  court  excluded  this  evidence, 
and  the  plaintiff  excepted  to  the  exclusion  of  it 

The  plaintiffs  requested  the  court  to  instruct  the  jury  that,  if 
the  facts  stated  by  Rockwell  in  those  parts  of  his  deposition  taken 
for  the  defense,  which  the  plaintiffs  objected  to,  were  true,  Hopkin- 
son was  liable  to  the  plaintiffs  for  the  account,  if  the  sales  and  de- 
liveries were  made  by  the  plaintifis  relying  upon  the  credit  of 
Hopkinson,  as  such  partner  of  Rockwell  and  Paul,  and  that  if  they 
should  find  that  the  sales  and  deliveries  were  so  made,  they  should 
return  a  verdict  for  the  plaintiffs. 

The  court  refused  so  to  charge,  but  did  charge  the  jury  that,  if 
the  evidence  of  Rockwell  was  true,  he  and  the  defendants  were 
partners  during  the  period  in  question,  and  their  verdict  should  be 
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for  the  plaintifis  against  both  defendants,  unless  the  juiy  found 
that,  at  the  time  the  partnership  was  formed,  it  was  agreed  between 
Paul,  Rockwell  and  Hopkinson  that  no  goods  should  be  purchased 
in  market  upon  the  credit  of  the  partnership,  and  that  Hopkinson 
was  not  to  be  made  liable  for  the  purchase  of  any  goods  in  market ; 
and  that  the  plaintiffs,  at  the  time  they  sold  the  goods  specified,  had 
full  knowledge  of  this  agreement ;  and  if  they  so  found,  their  ver- 
dict should  be  in  favor  of  Hopkinson.  To  this  charge,  and  refusal 
to  charge  as  requested,  the  plaintiff  also  excepted.  Verdict  for 
the  plaintiffs  against  Paul  alone. 

In  the  depositions  taken  by  the  plaintiffs,  Rockwell  testified  that 
there  were  written  articles  of  copartnership  between,  and  signed 
by  the  defendants  Hopkinson  and  Paul,  and  himself,  in  April  or  May, 
1850,  by  the  terms  of  which  each  party  was  to  receive  one-third 
of  the  profits ;  that  Hopkinson  was  to,  and  did  put  $1000  into  the 
business  ;  that  the  business  was  conducted  in  the  name  of  Greorge 
H.  Paul ;  that  he  (Rockwell)  as  agent  of  the  firm,  bought  of  the 
plaintiffs,  for  the  firm,  the  goods  specified,  &c; 

Those  parts  of  the  deposition,  taken  on  the  part  of  the  defense, 
which  were  considered  by,  and  are  referred  to  in  the  opinion  of 
the  supreme  court,  were  as  follows,  the  parts  objected  to  by  the 
plaintiffs  being  enclosed  in  brackets. 

^I,  Silas  B.  Rockwell,  of  &c,  depose  and  say :  that  about  the  Ist 
of  April,  1850,  written  articles  of  agreement  were  entered  into 
between  Greorge  H.  Paul,  Russell  G.  Hopkinson  and  myself, 
[by  which  it  was  agreed  that  Hopkinson  should  advance  to 
Paul  one  thousand  dollars,  for  the  purpose  of  enabling  him  to 
transact  mercantile  business  in  Burlington,  Yt,  and  that  Hopkinson 
should  bear  one-third  of  the  expense  of  carrying  on  said  business, 
including  only  the  incidental  expense  of  carrying  on  said  business, 
such  as  rent,  wood,  lights,  and  expenses  of  going  to  market,  and 
was  to  receive  one-third  of  the  profits  of  said  business ;  but  the 
said  Hopkinson  was,  by  the  terms  of  said  contract,  not  to  be  liable 
for  any  debts  which  might  be  contracted  in  purchasing  goods,  and 
at  the  end  of  one  year  from  the  date  of  said  agreement,  Hopkin- 
son was  to  have  the  right  to  take  out  of  the  concern  the  thousand 
dollars  which  he  so  paid  in,  and  if  he  did  so,  his  interest  in  the 
oonceni  was  to  cease.    It  was  also  agreed  that  the  remaining  two- 
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thirds  of  the  profits  of  said  business,  should  be  equally  divided 
between  the  said  Paul  and  myself,  and  that  the  business  should  be 
transacted  in  the  name  of  Paul.]  *  ♦  ♦  *  * 
******"  The  business  was  carried  on  in 
the  name  of  Paul,  by  me  as  his  agent ;  I  n^ean  the  business  of  the 
store  until  Paul's  failure. 

'^  Hopkinson  was  never  consulted  about  the  business,  and  never, 
to  my  knowledge,  gave  any  directions  as  to  its  management,  but, 
soon  after  the  agreement  was  made,  left  Vermont,  and  did  not  re- 
turn before  Paul's  failure. 

^  I  further  say  that  I  made  all  the  purchases  of  goods  in  the  name 
of  Greorge  H.  PauL 

^  [  At  the  time  of  making  the  first  purchase  of  Hastings,  Libbey 
Sc  Forbey,  after  the  making  of  the  contract  between  Hopkinson, 
Paul  and  myself,  as  above  stated,  I  informed  William  Hastings,  of 
the  firm  of  H,,  L.  &  F.,  of  the  arrangement  between  Hopkinson, 
Paul  aud  myself,  and  stated  to  him  that  Hopkinson  was  not  to  be 
liable  for  any  of  Paul's  purchases.] 

^  I  think  Hastings  then  inquired  of  me  if  Hopkinson  had  adver- 
tised the  fact  that  he  was  a  select  partner,  and  I  informed  him  that 
he  had  not. 

^  [  I  had  other  conversations  with  the  said  Hastings,  during  the 
spring,  summer,  and  fall  of  1850,  upon  the  subject,  in  which,  also, 
I  informed  him  of  all  the  terms  of  Hopkinson's  connection  with 
Paul]"        *•♦ 

W.  W>  Peck  and  £.  Harvey  for  the  plaintiff. 

1.  The  court  erred  in  refusing  to  charge  as  requested,  and  in 
charging  as  it  did. 

A  perception  by  one,  as  partner,  in  the  profits  of  a  business,  sub- 
jects him,  as  to  third  persons,  to  all  losses  which  arise  in  the  course 
of  it,  consistently  with  its  terms.  Restrictive  arrangements  between 
the  partners,  as  to  the  kind,  or  extent  of  losses  which  they  shall 
share  in,  do  not  affect  third  persons,  if  known  to  them.  The  notice 
leaves  the  fact  of  a  perception  of  the  profits  remaining,  and  there- 
fore its  legal  effect  In  this  case,  H.,  P.  &;  R.  were  partners  inter 
Mese.      8  Kent's  Com.  23-^0.    Story  on  Part.  §  54.    DM  et  oL 
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▼.  Hakey^  16  Johns.  34  Cheap  et  al  v.  Orammandy  4  B.  &  Aid. 
663.  Everitt  v.  Chapman^  6  Conn.  Griffith  et  al  v.  Buffwn  et  al. 
22  Vt.  181.     1  Smith's  Lead  Cas.  882-834. 

A  partnership  implies  power  in  each  member  to  deal  upon  its 
credit  U.  S.  v.  Winshtp,  5  Peters.  The  provision  was  a  mere 
agreement  bj  P.  &  R.  to  indemnify  H.  against  its  exercise. 

If  this  is  not  the  import  of  the  provision,  its  import  is  to  permit 
R.  &  P.  to  purchase  for  the  business  on  their  joint  or  several 
credit ;  thus  admitting  H.  to  the  profits  which  might  arise  from 
such  purchases,  and  attempting  to  exempt  him  from  the  debts 
which  should  be  thus  created.  It  left  him  a  general  partner  to 
third  persons,  with  notice.  2  "Wm.  Black,  998,  Grace  v.  Smith. 
2  H.  Black  235,  Waugh  v.  Carver.  4  East  114,  Herheth  v.  Blan- 
chard.  12  East.  421,  Gouthwaite  v.  Duchworth.  29  Eng.  Law  & 
Eq.  276,  Paul  et  al  v.  Thomas.  3  M.  &  W.  357,  Bond  v.  Pit- 
tard,  5  B.  &  Aid.  954,  Gilpin  v.  Enderly.  South  Carolina 
Bank  V.  Case,  1  Smith  Lead.  Cas.  831,  note  to  Waugh  v.  Car- 
ver. 6  Serg.  &  Bawl.  338,  GiU  et  al.  v.  Kuhu.  15  Johns.  409, 
Walden  et  al.  v.  Sherhum  ^  EaJdn.  9  Mass.  W^y^ Sylvester  v. 
Smith.  6  Conn.  347,  Everitt  v.  Chapman.  22  Vt  181,  Griffith 
et  oL  V.  Buffam  et  aL  9  East  516,  Bex  v.  Dodd.  4  Serg.  & 
Bawl.  356,  Hess  et  al  v.  Westy.  7  Dana  368,  Shuffley  et  al.  v. 
Howard  et  al.  3  Kent's  Com.  26-34.  Story  on  Part  §  61-63. 
Collyer  on  Part  §  6,  78,  99,  80-82.  1  Story  C.  C.  372,  Hazard 
v.  Hazard.     7  Ala.  761. 

2.  The  court  erred  in  excluding  the  evidence  offered  of  the  N. 
T.  Law. 

If  the  matter  sworn  to  by  B.,  in  his  third  deposition,  as  to  the 
contents  of  the  articles,  was  admissible,  this  law  was  material.  The 
contracts  of  the  purchase  were  made  in  New  YorL  If  the  re- 
striction was  legal  or  effectiip^e  by  the  law  of  the  situs  of  the  firm, 
to  be  effective  on  a  contract  made  in  its  business  in  New  York,  it 
must  also  be  effective  by  the  law  of  that  state.  The  opinion  of 
the  court  in  25  Yt  73,  Cutler  v.  Est  of  Thomas,  seems  to  adc^t 
a  different  principle.  It  is  submitted  that  in  this  particalar,  the 
opinion  is  unsound* 
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3.  The  oonrt  erred  in  admitting  the  evidence  objected  to  by  the 
plaintiflb. 

A  party  cannot  prove  the  contents  of  an  instrument  by  paro^ 
without  firet  proving  an  inability  to  produce  the  instrument 

The  ruling  cannot  be  justified  on  the  ground  that  the  deposition 
was  a  cross-examination.  The  principle  upon  which  it  was  admit? 
ted,  would,  when  one  party  is  compelled  to  rely  upon  the  contents 
of  an  instrument  in  the  control  of  another,  enable  the  latter  to 
withhold  its  production  aHer  notice ;  thus  compel  the  former  to 
resort  to  parol  evidence,  and  under  the  color  of  a  cross-examinar 
tion,  introduce  like  evidence.  In  this  class  of  cases  the  rule  would 
thus  be  wholly  abrogated,  and  the  mischief  which  it  intends  to 
exclude,  induced.  1  Greenleaf.  Ev.  §  87,88,  463,  465,  50d,  563. 
1  PhiL  Ev.  441.     1  Cow.  and  Hill  1219,  note  862. 

Underwood  ^  Hard  for  the  defendants. 

L  Where  a  party  seeks  to  charge  a  copartnership,  by  virtue  of 
the  contract  of  copartnership,  and  not  by  reason  of  such  a  hold- 
ing out,  as  to  indicate  to  the  world  that  a  copartnership  exists, 
the  party  so  seeking  to  render  the  firm  liable,  must  take  the  con- 
tract as  it  actually  is  between  the  members,  and  subject  to  all 
the  restrictions  and  limitations  contained  in  it ;  and  this  whether 
such  party  has  notice  of  such  restrictions,  previous  to  the  deal- 
ing with  the  firm  or  not 

n.  But  if  this  were  not  so,  a  stipulation  in  the  contract  of 
copartnership,  that  one  of  the  members  shall  not  be  bound  by  the 
contracts  of  the  others,  in  relation  to  the  partnership  business,  is 
binding  upon  all  who  hf^ve  knowledge  of  suoh  stipulation,  before 
having  any  dealings  with  the  firm.  ColL  on  Part.  §  98,  387, 
888,  388.    Dow  v.  Se^ward^  12  N.  H,  275.     Galwayy.  MaitheWf 

10  East  264.    v.  LaafiM,  1  Salk.     Vic€  v.  Fleming,  1 

Ton.  &  Jerv.  227.  Boardman  v.  Gore,  15  Mass.  331.  GargM 
V.  Chrhy,  15  Miss.  124,  dted  14  U.  S.  Dig.  463.  LeiJmU  v.  Peek, 
3  Conn.  124.  Aldereon  v.  Pope,  1  Camp.  404.  JBneign  v.  Wardi 
1  John.  Cases  171.  Story  on  Part  §  128, 129, 130.  Chitty  on 
Con.  256.     1  Stark  164.    2  E.  C.  L.  R.  339,  WiUU  v.  Jh/son. 

m.  The  bqok  offered  by  the  plaintiff,  purporting  to  contain  the 
at^te  of  New  York,  relating  to  liipited  part^ersl^ps  was  properly 
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rejected.  The  validitj  and  effect  of  the  contract  between  the  defend- 
ants, and  the  obligations  and  liabilities  created  by  it,  are  to  be  deter* 
mined  bj  the  law  of  Vermont,  and  not  by  that  of  the  state  of  New 
York  ;   Cutler  v.  Estate  of  Thomas,  25  Vt  73. 

lY.  The  plaintiffs'  objections  to  the  deposition  of  Bockwell, 
offered  by  the  defendants,  were  properly  overruled. 

The  plaintiffs  having  read  the  ex  parte  depositions  of  the  same 
witness,  taken  without  notice  to  the  defendants,  and  relating  to  the 
same  matters  embraced  in  the  deposition  which  was  objected  to, 
the  defendants  had  the  right  to  use  the  deposition  in  question,  as  a 
cross-examination.  If  this  were  not  so,  great  injustice  would  be 
done,  for  a  party,  by  taking  an  ex  parte  deposition,  could  exclude 
all  that  the  witness  might  know  in  &vor  of  the  other  party. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  Upon  the  facts  stated  in  this  case  two  questions  have 
been  urged  upon  our  consideration.  In  the  first  place,  is  the  de- 
fendant Hopkinson  liable,  as  partner,  for  the  plaintiffs'  account  ? 
and,  in  the  second  place,  was  the  deposition  of  Rockwell,  taken  by 
the  defendant  Hopkinson,  properly  received  in  evidence  ? 

It  is  obvious  that  Hopkinson  is  not  liable  in  this  action,  in  con- 
sequence of  his  name  and  credit  having  been  held  out  to  the  world 
as  a  partner.  To  render  a  person  responsible  on  that  ground,  a 
positive  consent,  or  at  least  a  knowledge  by  him  of  such  a  use  of 
his  name,  from  which  his  acquiescence  may  be  inferred,  must  be 
shown.  Gow  on  Part.  12,  24^  129.  The  facts  fully  appear,  in 
this  case,  that  Hopkinson  never  purchased  any  goods  himself  for 
the  firmr,  nor  did  he  ever  consent  that  any  should  be  pur- 
chased on  his  credit  or  responsibility.  The  business  of  the  firm 
was  transacted  in  the  name  of  Greorge  H.  PauL  No  consul- 
tations were  had  with  Hopkinson  in  relation  to  the  business  of  the 
firm,  nor  were  any  directions  given  by  him  in  relation  to  its  man- 
agement ;  but,  on  the  contrary,  soon  after  the  copartnership  was 
formed,  he  left  this  state,  and  did  not  return  until  afler  the  failure 
of  PauL  K,  by  his  consent,  his  name  had  been  used  in  that  man- 
ner, his  liability  for  this  account  woqld  have  followed,  on  principles 
of  general  policy,  though  he  might  not  have  received  any  portion 
of  the  profits  of  the  business.     Waugh  v.  Oarvery  2  H.  Blfic.  235, 
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-  If  Hopkinson  is  liable  in  this  action,  it  is  upon  the  ground  that 
he  was  a  partj  to  the  articles  of  copartnership,  and,  as  such,  entir 
tled  to  receive  his  proportion  of  the  profits  of  the  business.  As  a 
general  rule,  when  goods  are  sold  to,  and  upon  the  credit  of  a  firm, 
all  the  members  of  that  firm  are  individually  responsible  for  them, 
and  that  individual  liability  is  not  affected  by  any  reservation  or 
agreement  between  themselves,  that  one  of  the  firm  shall  not  be 
responsible.  In  such  case  it  will  make  no  difference  whether  the 
business  was  carried  on  for  the  benefit  of  the  partners,  or  for  the 
benefit  of  others  ;  nor  is  it  material  that  the  business  was  transacted 
in  the  name  of  all  the  partners,  or  in  the  name  of  one  of  them. 

0 

The  liability  of  each  partner  for  the  debts  of  the  firm  rests  upon 
principles  of  commercial  policy.  It  arises  from  the  necessity  of 
those  commercial  operations  for  which  partnership  relations  are 
formed,  and  from  the  principle  also,  that,  as  they  receive  a  portion 
of  the  profits,  and  thereby  subtract  to  that  extent  from  the  assests 
of  the  firm  their  means  for  the  pajrment  of  debts,  they  shall  be  re- 
sponsible for  the  debts  of  the  firm.  Waugh  v.  Carver ^  2  H.  Black* 
235.  1  Smith's  Lead.  Gas.  831 — note.  In  such  case  the  princi- 
ple applies  which  has  been  urged  in  the  argument  of  this  case, 
that  an  agreement,  between  the  partners,  that  one  of  the  members 
of  the  firm  shall  not  be  liable  for  the  debts  of  the  partnership,  and 
that  no  purchases  shall  be  made  on  his  responsibility,  is  a  regula- 
tion purely  inter  se,  and  has  no  effect  upOn  the  individual  liability 
of  every  partner  to  the  creditors,  when  in  good  faith  the  debts  were 
contracted  upon  such  responsibility.  Story  on  Part  §  104-5.  If 
this  case,  therefore,  rested  upon  the  fiicts  stated  in  the  two  deposi- 
tions of  Rodcwell,  which  were  taken  and  used  by  the  plaintifib, 
that  Hopkinson  was  one  of  the  partners,  and  entitled  as  such  to  a 
portion  of  the  profits,  and' that  these  goods  were  sold  on  the  credit 
of  the  firm,  the  liability  of  the  Hopkinson  would  clearly  exist,  and 
it  would  not  be  affected  by  any  provision  in  their  articles  of  co- 
partnership, that  the  goods  were  to  be  purchased  on  the  responsi- 
bility of  Paul,  and  that  Hopkinson  was  not  to  be  liable  for  such 
purchases  to  the  creditors.  Such  a  provision  would  have  no  effect 
as  against  the  creditors ;  each  individual  member  of  the  firm  would 
be  liable  to  the  creditors,  though,  as  between  themselves,  they 
IfDvld  have  no  right  to  charge  Hopkinson  with  the  amount    Tb^t 
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was  the  express  decision  of  the  court  in  the  case  of  Waugk  v.  Cair-' 
ver,  2  H.  Black.  235,  and  the  various  cases  to  which  we  were 
referred. 

But  there  is  another  fact  which  enters  into  the  consideration  of 
this  case,  which  did  not  exist  in  those  cases ;  and  that  is,  that 
ttiese  plaintiff  were  informed,  at  the  time  these  goods  were  pur- 
chased by  Paul,  that,  under  the  articles  of  copartnership,  the  goods 
were  to  be  purchased^  bj  the  other  members  of  the  firm,  and  on 
their  responsibility  alone,  and  that  Hopkinson  was  not  to  be  liable 
for  goods  purchased  for  the  use  of  the  company.  With  the-  dis- 
tinct and  express  knowledge  of  that  fact,  communicated  by  the 
members  of  this  firm,  when  the  goods  were  purchased,  the  plain- 
tifis  had  no  right  to  make  the  sale  of  those  goods  in  any  reliance 
upon  the  responsibility  of  Hopkinson  for  payment,  without  his  per- 
sonal consent. 

The  authorities  on  this  subject  are  express  in  their  language,  and 
too  numerous  for  us  to  entertain  any  doubt  on  this  subject.  In 
Story  on  Part  §  128,  the  rule  is  given,  that  "  every  contract,  in 
^  order  to  bihd  a  firm,  must  be  made  with  a  party  who  has  no 
^  knowledge  or  notice  that  the  partner  is  acting  in  violation  of  his 
^  obligations  and  duties  to  the  firm,  or  for  purposes  disapproved  ofy 
^  by  or  in  fraud  of  the  firm.  For  any  such  contract,  made  with  such 
^  knowledge  or  notice,  will  be  void  as  to  the  fimii  however  binding 
^  it  may  be  upon  the  individual  partner  making  it.  This  doctrine,** 
he  observes,  ^  follows  from  the  known  limitations  of  the  laws  of 
^'  agency ;  for  no  agent  can  bind  his  principal  in  any  transaction, 
^  in  which  he  knowingly  exceeds  his  authority,  or  knowingly  ool- 
^  ludes  with  another  person,  having  notice  of  any  violation  of  the 
« rights  of  his  prindpaL"  In  Collyer  on  Part  §  98,  387-^-9, 
it  is  said,  that  ^  when  the  creditor  has  express  notice  of  a  private 
^  agreement  between  the  partners,  by  which  either  the  power  of 
*'  one  partner  to  bind  the  firm,  or  his  liability  for  partnership  oqu- 
<'  tracts,  is  qualified  or  defeated,  it  is  clear  that  the  creditor  himself 
^  must  be  bound  by  the  arrangement  between  the  partners."  The 
same  doctrine  is  sustained  by  many  decisions  in  England  as  well 
as  in  this  country,  and  it  would  seem  that  the  justness  of  the  rule 
has  commended  itself  to  the  laws  of  most  commercial  countries* 
WiOis  V,  V^wn^  1  Starkiel64,    GaOwajfy.  Matkew,  10  East  i^ 
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Vice  V.  Fleming,  1  Y.  &  Jer.  227.     Leavitt  v.  Pedfe,  3  Conn.  125» 
15  Mass.  839.     12  N.  H.  275.     1  Camp.  404. 

In  many  cases  it  has  been  held,  that  notice  to  a  creditor  not  to 
deal  on  the  credit  of  a  firm,  given  by  one  partner,  will  protect  him 
from  any  future  liability  to  that  creditor,  though  no  provision  of 
that  kind  is  contained  in  the  articles  of  copartnership.  It  is  ob- 
vious, that  this  case  is  much  stronger,  where  that  limitation  is  one 
of  the  fundamental  articles  of  their  copartnership,  and  was  an  ori- 
ginal limitation  of  their  agency. 

This  general  doctrine  is  confirmed  and  illustrated  by  the  princi«> 
pies  regulating  limited  partnerships.  In  such  partnerships,  it  is 
held,  that  if  the  liability  of  the  partners  is  not  legally  limited,  as 
provided  by  the  act,  they  are  liable  as  general  partners,  as  they 
participate  in  the  profits  of  the  concern.  The  cases  proceed  upon 
the  ground,  that  there  has  been  no  legal  limitation  of  their  agency 
or  liability.  But,  in  this  case,  the  partnership  was  formed  on  common 
law  principles*  and  there  was  a  legal  limitation  as  to  the  liability 
of  Hopkinson,  and  of  the  agency  and  power  of  the  other  partners 
to  bind  him  on  their  contracts  of  purchase.  The  extent  of  that 
power,  and  whether  a  liability  rests  upon  Hopkinson  or  not, 
is  to  be  decided  by  the  laws  of  this  state,  where  the  partnership 
was  formed,  and  where  was  their  place  of  business.  It  was  so  held 
in  the  case  of  Outltr  v.  Thomas^  25  Vt  73.  The  law  of  the  state 
of  New  York  was,  therefore,  properly  held  inadmissible,  as  it 
oould  have  no  efiect  in  determining  the  liability  of  Hopkinson,  or 
the  right  of  the  partners  to  bind  him  by  their  contracts  of  pur- 
chase. We  think,  therefore,  that  Hopkinson  is  not  liable  for  this 
account  of  the  plaintiffs,  and  that  the  charge  of  the  court  on  this 
subject  was  correct 

We  think,  however,  that  the  deposition  of  Rockwell,  which  was 
taken  by  Hopkinson  on  the  17th  of  February,  1853,  was  improp^ 
erly  admitted  in  evidence  to  the  jury.  It  was  by  that  deposition 
that  the  contents  of  the  written  articles  of  copartnership  were 
proven  ;  and  from  which  it  appeared  that  Hopkinson  was  not  to  be 
liable  for  any  debts  which  might  be  contracted  in  purchasing  goods; 
The  creditors  were  probably  at  liberty 'to  prove,  that  the  defend- 
ants were  partners,  independently  of  that  written  agreement,  (25 
Yu  73,)  but  clearly,  they  had  that  right  in  this  case,  as  they  had 
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given  the  defendants  notice  to  produce  the  ori^nal  articles  of  co- 
partnership. But  the  defendants  had  no  such  riprht.  That  original 
agreement  was  in  their  possession,  and  under  their  control ;  or,  at 
least,  such  is  the  legal  presumption.  It  was  their  duty,  therefore, 
to  produce  the  original  agreement,  to  prove  the  provisions  of  that 
contract,  on  which  rested  their  defense,  as  that  instrument  afFortled 
the  highest  evidence  of  the  terms  of  their  copartnership.  The  case 
of  Brogart  v.  Brovm^  5  Pick,  18,  is  similar  to  this  case  on  this 
point,  and,  we  think,  is  decisive  on  this  question.  We  see  no  ground 
upon  which  we  can  sustain  thisjudgment,  by  treating  this  deposition 
as  a  cross-examination  of  the  witness,  or  as  a  continuance  of  the  de- 
positions of  the  witness,  which  were  taken  by  the  plaintiffs.  For 
this  matter,  the  judgment  of  the  county  court  must  be  reversed^ 
dnd  the  case  remanded. 


Davis  &  Aubin  v.  John  Bradley  &  Co. 

Factor's  lien  upon  cormgned  goods.     Bills  vf  lading  and  shipping 

receipts. 

To  gire  a  ftctor  a  lien  upon  goods  consigned  to,  but  not  actually  received  by  him, 
the  condgnmeat  must  be  to  him  in  terms,  and  he  must  have  made  advances  or 
acceptances  upon  the  faith  of  it. 

B.  ft  H.  B.  delivered  to  the  defendants,  who  were  storage  and  forwarding  mer^ 
chants,  several  sacks  of  wool,  for  which  the  defendants  gave  receipts,  Eipecifying 
that  they  were  for  the  plaintiilk,  or  to  be  forwarded  to  theplaintifb.  These  receipts 
were  sent  to  the  plaintiff,  and  they,  upon  tlie  credit  of,  and  with  reference  to  said 
wool,  accepted  drafts  drawn  upon  them  by  B.  &  H.  B.  Heldj  that  the  plaintiffs 
thereby  obtained  the  constructive  possession  of  the  wool,  and  had  a  lien  upon  it 
for  the  amount  of  their  acceptances. 

Consideration  of  the  law  respecting  the  transmission  and  ^ndorseinent  of  bills  of 
lading  and  shipping  receipts. 

Where  the  forwarding  merchant  gives  a  shipper's  receipt  ot*  inland  bill  of  lading 
for  goods  shipped  on  board  a  boat  on  Lake  Champlain,  acknowledging  to  bare 
received  them  to  be  lorwarded  to  the  consignees  by  name,  and  this  )s  sent  to  the 
eonsignees,  and  they  make  advances  upon  the  faith  of  it,  the  title  and  possesion  of 
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the  goods  are  thereby  so  fiir  vested  in  the  consignees,  that  they  are  not  liable  for 
the  consignors'  debts,  or,  if  so,  only  subject  to  tlie  consignees'  lien  for  advances. 

Trover  for  thirty-one  bales  of  wool.  Plea,  the  general  issue  ; 
trial  by  jury,  March  Term,  1855, — Pierpoint,  J.,  presiding. 

The  wool  originally  belonged  to  Sanborn  &;  Catlin,  of  Swanton, 
and  was  sold  by  them  to  B.  &  II.  Boynton,  of  Ilinesburgh,  and       .     /  y 

forwarded  to  the  defenants,  who  were  storage  and  forwading  mer-l      J^  lyy 

I  chants,  at  Burlington,  early  in  the  spring  of  1848;  and  was  at- 

tached by  the  defendants  on  a  writ  in  their  favor  against  B.  & 
H.  Boynton,  on  the  20th  of  June,  1848,  and  on  one  in  favor  of 
Vilas  6c  Noyes  against  B.  &;  H.  Boynton,  on  the  same  20th  of 
Jane,  1848;  and  was  left  by  the  officer  making  said  attachments  in 
the  possession  of  the  defendants,  where  said  wool  remained  until 
it  was  sold  on  the  execution  of  the  defendants,  issued  on  the  judg- 
ment obtained  in  the  suit  on  which  the  attachment  was  made. 
The  plaintiffs,  to  sustain  the  issue  on  their  part,  introduced, 
I  among  other  papers,  four  receipts  signed  by  the  defendants,  of 

I  which  the  following  are  copies, 

^  Received  of  B.  &  H.  Boynton  thirteen  bales  wool,  to  forward 
^  Davis  &  Aubin,  Boston,  via  Western  Railroad.  Burlington, 
«  May  30th,  1848." 

"  Received  of  B.  &  XL  Boynton,  June  9,  1848,  six  sacks  wool, 
**  weighing  twelve  hundred  and  eiglity-five  pounds,  to  be  shipped 
<^  to  Davis  8c  Aubin,  Boston.     Burlington,  June  9,  1848." 

"  Received  of  B.  &  H.  Boynton,  twenty-one  bales  wool,  to  be 
^forwarded  to  Davis  &  Aubin,  Boston.  Burlington,  June  13, 
« 1848." 

"Received  in  store,  June  15th,  1848,  of  B.  &  H*  Boynton,  for 
**  Davis  &  Aubin,  Boston,  two  bales  wool,  by  W.  R.  R.  from  Green- 
i  « bush." 

and  three  drafts  drawn  by  B.  6c  H,  Boynton  upon  the  plainti0s,  in 
favor  of  Jededfah  Boynton,  at  three  months,  one  for  $400,  dated 
May  30, 1848,  one  for  $500,  dated  June  5, 1848,  and  the  other  for 
$500,  dated  June  9,  1848,  all  of  which  the  plaintiffs  had  accepted 
and  paid ; — also,  letters  from  B.  Sc  H.  Boynton  to  the  plaintiffs, 
'  dated  May  30th,  June  2d,  June  10th,  and  June  13th,  containing 
invoices  of  different  lots  of  the  wool,  referring  to  the  above  re^ 
ceipts  as  enclosed,  and  advising  the  plaintiffs  of  the  drawing  of 
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the  above  drafls,  Jbc ; — also,  the  shipping  book  of  the  defendants^ 
showing  that  twenty-nine  bales  of  said  wool  was  shipped  on  board 
of  the  boat  Empire,  on  Lake  Chalnplain,  on  the  15th  of  Jane,  1848, 
consigned  to  the  plaintifis ;  and  it  appeared  that  said  wool  was  at-* 
tached  while  it  was  on  board  of  said  boat  on  Lake  Champlain,  and 
brought  back  to  the  defendants'  store-house,  where  it  remained  till 
it  was  sold  on  their  execution  against  B.  &  H.  Boynton ;  and  that 
the  remaining  bales  had  never  left  the  defendants'  store^house,  and 
were  attached  while  there.  The  testimony  of  Phillip  L  Aubin, 
one  of  the  plaintiffs,  tended  to  show  that  the  plaintiffs  were  com-* 
mission  merchants  in  the  city  of  Boston ;  that  in  the  fall  of  1846, 
they  entered  into  a  contract  with  B.  Sc  H.  Boynton,  by  which  the 
said  Boyntons  were  to  forward  to  the  plaintiffs  wool,  and  invoices 
and  receipts  of  wool,  and  the  plaintiffs  were  to  accept  their  drafts 
to  the  amount  of  two-thirds  or  three-fourths  of  the  value  of  the 
wool  sent  forward ;  that  this  contract  went  into  effect  and  continued 
up  to  the  time  of  this  transaction ;  that  they  opened  a  general  ac-* 
count  with  the  Boyntons,  kept  debt  and  credit,  charged  the  drafts 
when  accepted,  and  charged  freight  and  expenses,  and  gave  cr^its 
for  sales  made ;  that  Boyntons  sent  their  drafts,  all  along  during 
said  time,  and  they  accepted  them  in  reference  to  and  in  regard  to 
what  wool  they  had  on  hand  and  what  was  on  the  way  to  them ; 
in  short,  in  reference  to  the  general  statement  of  their  account ; 
that  they  had  five  per  cent  commission  and  charged  interest  on 
general  average. 

The  plaintiffs  also  introduced  testimony  showing  a  demand  of 
the  property  on  the  30th  of  June,  1848,  and  a  refusal  by  the  de- 
fendants to  give  it  up. 

The  defendants  then  introduced  their  writ  of  attachment,  judg" 
ment  and  execution,  and  the  officer's  return  thereon ;  and  claimed 
that  the  plaintiffs  were  not  entitled  to  recover ;  and,  at  all  events, 
that  the  question  should  be  submitted  to  the  jury  whether  the  drafts 
were  accepted  by  the  plaintiffs,  specially  on  the  wool  in  question, 
or  upon  general  account,  and  that,  in  the  latter  case,  the  plainti^ 
Were  not  entitled  to  recover. 

The  court  charged  that  if  the  jury  found  that  it  was  agreed  that 
the  Boyntons  were  to  consign  the  wool,  and  iorward  to  the  plain** 
t]£&  the  shipper's  receipt  or  bill  of  lading,  imd  the  plaintiffs  were  to 
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accept  the  drafts  as  stated  by  Aubin,  and  the  wool  was  so  shippped 
and  consigned,  and  the  bill  of  lading  or  shipper's  receipt  forwarded  * 
and  drafb  drawn  and  accepted  upon  the  credit  of,  and  with  refer* 
ence  to  the  wool  so  forwarded,  that  the  plaintiffs  would  have  the 
constructive  possession  of  the  wool  on  hand,  and  that  the  same  was 
not  subject  to  attachment  as  the  property  of  B.  &  H.  Boynton,  and 
the  plainti£&  would  be  entitled  to  recover  the  value  of  the  wool  un« 
less  it  exceeded  the  amount  of  the  plaintiffs'  lien,  if  so,  the  amount 
due  them  on  the  three  drafts.    Exceptions  by  the  defendants. 

2).  A.  SmaUey  and  F.  G.  Hill  for  the  defendants. 

The  facts  in  this  case  did  not  give  to  the  plaintiffs  a  constructive 
possession,  and  at  most  would  only  have  that  effect  as  between  the 
consignor  and  a  third  party  who  had  acquired  a  right  from  the 
consignee.  3  T*  R.  119-123,  Kirdoch  v.  Craig;  1  Eng.  Ex.  R., 
422,  3  Price  547,  S.  C,  Nichols  v.  Gent;  39  Common  Law  260, 
Mitchell  V.  Ede;^b  Maule  &  Selwin  350,  Patten  v.  Thompson;  3 
Mees.  &  Wels.  15,  Bruce  v.  Wait;  2  Washington,  C.  C.  R.  283, 
Walter  v.  Ross;  23  Vt  217,  MioU  fy  Boynton  v.  /.  Bradley  ^ 
Co. ;  1  Smith's  Leading  Cases  760. 

The  defendants'  receipts,  forwarded  by  the  Boyntons,  made  no 
change  in  the  title  or  possession  of  the  wool,  and  cannot  be  treated 
as  bills  of  lading  which  carry  title  by  delivery  and  endorsement, 
and  the  plaintiffs  had  no  legal  right  to  rely  upon  them  as  such. 
11  Eng.  C.  L.  309,  Akerman  v.  Humphrey  ;  49  Eng.  C.  L.  699- 
700,  S.  C.  cited  and  approved  by  Tindall,  C.  J. 

G.  F.  Edmunds  and  Z.  E.  Chittenden  for  the  plaintiffs,  cited 
Dams  Sf  Aubin  v.  Bradley  S^  Co.,  24  Vt.  55 ;  Bryans  v.  Nix,  4 
Mees.  &  Wels.  774 ;  Haille  v.  Smith,  1  B.  &  P.  563 ;  HoJbrook  v 
Wight,  24  Wend.  335 ;  The  St.  Jose  Indians,  1  Wheaton ;  Gardner 
T.  Howland,  2  Pick.  599. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  Ch.  J.  The  question  in  the  present  ease  is  in 
rqa^ard  to  the  right  of  a  factor  to  a  lien  upon  goods  consigned  to 
him  and  upon  which  he  has  made  advances.  Ashtjrst,  J.,  in 
giving  the  opinion  of  the  court  in  Lichharrow  v.  Mason.,  1  H.  B. 
657 ;  2  T.  R.  63 ;  6  East  21,  a  very  leading  case  upon  this  sub- 
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ject,  says  in  regard  to  a  bill  of  lading,  "  If  the  consignor  had  in- 
tended to  restrain  the  negotiability  of  it,  he  should  have  confined 
the  delivery  of  the  goods  to  the  vendor  only,  but  he  has  made  it 
•an  endorsable  instrument."     The  judge  seems  to  consider  the  fact, 
that  the  bill  is  made  to  deliver  to  assigns,  essential  to  its  validity, 
in  the  hands  of  a  bona  Jicte  jpnrchaser  of  the  goods ;  3  B.  &  Al. 
282;  1  Ld.  Raym.  271.     And  in  Chitty  on  Contracts  it  is  said, 
p.  485,  '^  if  the  biU  of  lading  be  to  deliver  to  A,  he  should  be 
plaintiff.     The  bill  of  lading  will  decide  who  shall  sue  the  carrier," 
citing  JBn/ans  v.  Nix,  4  M.  &  W.  775.     The  form  of  expression 
used  by  Mr.  Chitty  as  indicating  who  is  to  bring  the  suit,  upoif 
the  face  of  the  contract  of  consignment,  or  receipt  by  the  carrier, 
is  the  very  identical  language  of  two  of  these  receipts.     "June  13, 
1848.     Received  of  B.  &  H.  Boynton,  twenty-two  bales  of  wool, 
to  be  forwarded  to  Dams  Sf  Auhin"     The  one  of  May  30,  is  "  to 
forward  to  Davis  4"  Aubin,**  and  that  of  the  15th  June,  is,  "  Re- 
ceived in  store,  &c.,  of  B.  &  H.  B.,  for  Davis  Sf  AvMn"  which  is 
still  more  explicit,  if  possible.     In  the  case  of  Bryans  v.  Nix,  the 
paper  called  indifferently  a  shipping  receipt,  ar.d  a  bill  of  lading, 
was  not  made  to  assigns,  but  only  to  the  plaintiffs,  and  the  effective 
part  of  the  contract  was  to  be  delivered  to  Delany  &  Co.  at  Dublin, 
in  care  for  and  to  be  shipped  to  the  plaintiffs  in  the  action,  which 
is  certainly  no  more  express  in  its  undertaking  to  forward  the 
goods  to  the  plaintiffs,  than  the  contract  of  the  defendants  in  the 
present  case.     In  either  case  it  is  an  express  promise  to  deliver  to 
the  consignees.     It  can,  by  no  kind  of  refinement,  be  made  to  sig- 
nify anything  else.    And  according  to  all  the  cases,  if  the  plaintiffs 
had  been  purchasers,  this  would  have  vested  the  absolute  title  in 
them,  subject  only  to  the  right  to  stop  in  transitu,  which  right 
might  have  been  defeated  by  a  bona  fide  transfer  of  the  bill  of 
lading  for  value.     In  Hall  v.  Griffin,  10  Bing.  246,  it  was  held, 
that  the  transfer  of  a  wharfingers*s  receipt  was  a  transfer  of  the 
property.    And  Tindall,  Ch.  J.,  said,  "  it  had  been  the  practice 
to  consider  money  advanced,  upon  a  wharfinger's  receipt,  in  the 
same  light  as  if  advanced  on  the  actual  delivery  of  goods."    And 
the  holder  of  a  lighterman's  receipt  is  said  to  have  a  control  over 
the  goods  till  he  can  obtain  a  bill  of  lading ;   Craven  v.  Ryder,  6 
Taunton,  433. 
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As  contended  by  counsel  in  the  case  of  Bryans  v.  Nix^  the  con- 
tract was  destitute  of  almost  all  the  essentials  of  a  bill  of  lading. 
It  was  no  voyage  at  all,  but  a  mere  transfer  along  a  canal  boat  to 
Dublin,  and  frbm  thence  to  Liverpool.  But  the  court  held  that 
the  consignees  acquired  a  sufficient  title  to  all  the  cargo  which  was 
actually  put  on  board  the  boat  by  the  consignors,  beibra  the  ship- 
ping receipt  was  executed,  and  forwarded  to  the  plaintiffs,  but  not 
to  such  as  was  then  under  their  control  and  not  shipped,  so  that 
the  mere  promise  to  ship  certain  articles  set  apart,  would  not  be 
sufficient,  but  it  must  actually  be  done,  and  the  shipper's  receipts, 
according  to  most  of  the  cases,  forwarded  and  the  bill  accepted,  or 
advances  made  upon  the  faith  of  such  shipment,  before  any  new 
destination  is  given  to  the  cargo.  Until  that  is  done  the  matter  is 
ambulatory,  and  dependent  upon  the  will  of  the  consignor.  But 
afterwards,  it  is  beyond  recall.  In  that  case  the  consignor  altered 
his  mind  before  the  second  boat  was  loaded  and  gave  an  order  to 
the  shipper  to  have  its  cargo  delivered  to  another  person,  as  also 
the  first.  And  the  court  held  that  the  first  was  beyond  his  control, 
and  not  the  second  because  the  order  was  countermanded  before  it 
was  shipped. 

It  seems  impossible  to  distinguish  the  present  case,  in  principle, 
from  the  case  of  Bryans  v.  Nix,  There  are  many  cases  where  a 
symbolical  delivery  of  goods  with  an  advance,  or  acceptence  upon 
the  faith  of  the  delivery  of  such  symbol,  has  been  held  to  create  a 
lien  upon  the  goods,  the  same  as  the  actual  delivery.  In  HaU  v. 
Griffin^  10  Bing.  246,  before  referred  to,  one  Willson  was  the 
owner  of  goods,  which  were  about  to  be  shipped  from  Stockton  to 
London  and  took  a  wharfinger's  receipt  for  them,  which  he  handed 
over  to  the  plaintiff  upon  'an  advance  of  money.  The  plaintiff 
showed  this  wharfinger's  receipt  to  the  wharfinger  at  London  be- 
/  fore  the  goods  arrived,  and  he  promised  when  they  did  arrive  to 
deliver  them  to  the  plaintiff.  And  the  court  held,  that  the  plaintiff 
acquired  such  an  interest  in  the  goods  as  would  enable  him  to 
maintain  trover.  This  is  put,  by  the  court,  upon  the  ground,  that  it 
was  a  symbolical  delivery  of  the  goods,  the  same,  says  Bosakquet, 
J.,  as  if  the  goods  passed  from  hand  to  hand. 

In  the  case  of  Graven  v.  Ryder,  6  Taunton  433,  the  plaintiffs 
contracted  to  sell  sugars  to  one  French,  and  put  them  on  board  the 
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ship  for  that  purpose,  but  took  a  lighterman's  receipt  for  them  as 
shipped  "  for  and  <m  account  of  the  plaintiffs,''  and  although  the 
master  gave  a  bill  of  ladings  certifying  that  the  goods  were  shipped 
for  French,  or  his  assigns,  it  was  held,  that  he  did  this  in  his  own 
^anong  until  the  lighterman's  receipt  was  surrendered.  That  was 
the  contract  of  consignment,  until  exchanged  for  the  billCf  lading* 
So  that,  to  give  a  factor  a  lien  upon  goods  consigned,  but  not 
actually  received,  these  incidents  must  concur.  1.  The  consign- 
ment must  be,  in  terms,  to  the  factor.  That  was  so  in  the  present 
case,  as  much  as  if  a  formal  bill  of  lading  had  been  made  in  his 
name,  omitting  assigns.  So  that  the  undertaking  of  Bradley  &  Co^ 
is,  in  terms,  to  forward  them  to  Davis  &  Aubin,  and  for  their  bene- 
fit. They  are  upon  the  face  of  the  forwarder's  receipt,  (which  is  in 
fact  a  bill  of  lading,  as  far  as  one  can  properly  exist  in  these  inland 
transactions,)  the  party  entitled  to  sue,  and  the  instrument  binds 
the  defendants  to  forward  the  goods  to  the  plaintiffs,  and  equally 
binds  the  carrier,  to  deliver  to  them,  and,  prima  facie,  the  plaintiffs 
are  the  only  party  entitled  to  receive  the  goods,  upon  the  fece  of 
the  transaction.  B.  &  H^  Boynton  had  parted  with  their  control 
over  them.  2.  But  to  the  conclusiveness  of  such  a  contract  against 
creditors  and  subsequent  purchasers,  it  is  requisite  that  the  con-* 
signee  should  have  made  advances  or  acceptances,  upon  the  faith 
of  these  particular  consignments.  That,  too,  we  think  is  shown  by 
the  testimony,  and  found  by  the  jury. 

In  addition  to  this,  which  seems  commonly  sufficient  to  give  the 
factor  a  lien,  and  is  all  that  existed  in  Holbrook  v.  Wight,  24  Wen- 
dell, 169,  and  which  seems  to  us  to  be  a  sensible,  and  we  see  no 
reason  to  doubt,  a  sound  case,  in  addition  to  all  this,  the  present 
case  does  contain  what  all  the  casesiand  all  the  books  upon  this 
subject,  as  far  as  I  can  learn,  have  ever  regarded  as  a  symbolical 
delivery  of  the  goods,  the  sending  to  plaintiff  the  shipper's  receipt^ 
which  is,  in  effect  and  in  terms,  a  consignment,  or  bill  of  lading  to 
the  plaintiffs*    For  what  is  a  bill  of  lading?   It  seems  to  be  nothing^ 
more  than  an  acknowledgment  that  the  goods  dre  put  on  board  the 
ship,  at  one  port,  to  be  delivered  to  A.  B.  at  another  port,  or  to  his 
assigns.    This  contract  is  commonly  executed  in  triplicates,  one 
of  which  is  kept  by  the  master  for  his  own  information,  as  to  the 
nature  of  his  imdertaking,  one  is  retained  by  the  consignor,  to  show 
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that  he  has  shipped  the  goods,  the  othej'/which  is  the  only  one  in- 
tended to  be  negotiated,  is  forwarded  to  the  vendee  or  factori  and 
if  these  persons  endorse  sueh  bill  of  lading,  for  value,  it  passes 
the  title  of  the  goods  even  to  the  defeating  of  the  right  to  stop  in 
transitu.  V  The  consignor  may,  if  he  choose,  take  the  bill  of  lading 
in  his  own  name,  and  then  he  can  endorse  it  But,  unless  he  re- 
stricts the  consignment  to  be  delivered  for  his  own  use,  the  con- 
signee is  the  party  prima  facie  entitled  to  control  the  delivery,  and 
the  title.  And  this  is  the  form  of  the  present  consignment  And 
the  shipper^s  receipt,  being  delivered  to  plaintiffs,  and  acceptances 
made  upon  its  faith,  the  plaintiffs'  title  was  perfected  to  the  extent 
of  their  lien,  and  this  point  is  expressly  put  to  the  jury  and  found.  ^ 

This  point  was  considered  and  decided  by  the  court  when  the 
case  was  last  before  us,  and  is  reported  in  24  Yt  55,  and  the  re- 
argument  and  re-examination  has  confirmed  our  convictions  of  the 
entire  soundness  of  the  decision.  We  do  not  think  the  question  is 
(me  susceptible  of  reasonable  doubt,  and  it  seems  to  us  to  have 
been  properly  submitted  to  the  jury,  so  that  we  might  here  content 
(rarselves  by  affirming  the  judgment ;  but  we  are  induced  to  exam- 
ine the  cases  furdier  to  some  extent 

The  case  of  HoTbrooh  v.  Wight,  24  Wendell  168,  is  a  full  au- 
thority for  the  decision  of  the  county  court  in  this  case.  There  the 
plaintiffs  were  commission  merchants  in  New  York,  and  their  cor- 
respondents manufacturers  at  Middlebury,  Vermont  They  ad- 
vised the  plainti£&  of  the  goods  being  in  readiness  to  be  forwarded 
to  them,  and  that  they  would  be  sent  to  a  house  in  Troy,  as  soon  as 
consistently  could  be,  to  be  forwarded  to  the  plaintiffs  in  the  spring. 
That  was  done,  and  the  goods  sent  to  a  forwarding  house  in  Troy, 
with  instructions  to  forward  mem  to  the  plaintifik  upon  the  opening 
of  navigation.  The  consignors,  about  this  time,  drew  upon  the 
^laintifis  for  $6,000,  at  different  dates,  which  the  jury  found,  as 
they  did  in  the  present  case,  the  plaintifis  accepted  relying  upon 
these  consignments.  The  consignors,  being  pressed  by  other  cred- 
itors, made  a  different  disposition  of  the  goods,  while  remaining  in 
die  hands  of  the  forwarder,  at  Troy,  ai^d  ordered  them  into  other 
handB,  and  to  be  delivered  to  other  parties.  But  the  court  held 
that  the  lien  of  the  first  consignees  was  perfected,  and  the  subse- 
(i^ipent  disposition  of  the  property  could  not  defeat  their  rights.  aIu. 
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this  case  there  was  nothing  like  a  S3rmbolical  deliverj  which  does 
exist  in  most  of  the  English  cases  upon  this  point,  and  equally  in 
the  present  case,  and  which  seems  to  he  regarded,  hj  most  jurists 
and  merchants,  as  an  essential  element  in  a  consignment  to  a  factor, 
hi  order  to  perfect  his  lien  for  advances  made  upon  th^  faith  of 
such  consignment,  and  which  fact  is  regarded  as  amounting,  in  all 
cases,  to  a  .substantial  change  hoth  of  title  and  possession.  The 
case  of  Taylor  v.  Kymer,  3  B.  &  Ad.  320,  is  a  very  elaborate  and 
well  considered  case,  where  this  distinction  is  fully  recognized.  It 
may  be  here  noticed  that  some  of  the  English  cases  treat  a  formal 
bill  of  lading  as  strictly  negotiable,  notwithstanding  the  omission  of 
the  word  assigns;  Renteria  v.  Rending^  1  M.  &  M.  511.  But 
no  question  of  that  kind  arises  in  the  present  case ;  see  1  Smith's 
Leading  Cases,  260,  note  to  MiUer  v.  Race,  where  the  proposition 
is  attempted  to  be  maintained  that  no  instrument,  by  the  English 
common  law,  is  strictly  negotiable,  unless  in  terms  made  to  assigns, 
or  order,  or  bearer,  &;&,  that  is,  unless  its  negotiable  quahty  ap- 
pears, in  terms,  upon  the  face  of  the  instrument.  None  of  the 
principles  laid  down  in  the  case  of  The  Frances,  8  Cranch,  335  et 
seq,,  have  much  application  to  this  subject,  as  the  questions  there 
discussed  have  reference  to  prize  cases,  nor  does  any  general  prin- 
ciple there  laid  down  conflict  at  all  with  our  decision  here.  Mitchell 
V.  Ede,  39  Eng.  Com.  Law,  260,  11  Ad.  &  Ellis,  888,  is  decided 
chiefly  upon  the  question  of  the  intention  to  consign  the  particular 
goods,  and  the  effect  of  endorsing  a  bill  of  lading,  as  passing  the 
absolute  title,  and  so  far  as  the  sjrmbolic^l  delivery  is  concerned,  is 
an  authority  for  our  present  decision.  In  the  case  of  MltoU  S^ 
Baynion  v.  the  defendants,  23  Vt  217,  there  was  no  advance  or 
acceptance  upon  the  faith  of  any  particular  consignment,  and 
nothing  like  a  symbolical  delivery,  which,  leaves  the  case  wholly 
dissimilar  to  the  present  No  shipping  list  or  receipt  was  ever 
delivered  to  the  plaintiffs  in  that  case,  by  any  one.  The  case  of 
Whitehead  v.  Andersofi,  9  M.  &  W.  534,  where  it  is  held  that,  to 
constitute  a  constructive  possession  in  the  consignee,  the  forwarder 
or  carrier  must  enter  into  some  new  and  specific  contract  to  deliver 
to  the  consignee,  is  this  very  case,  as  we  understand  the  shipper's 
undertaking.  The  case  of  Gardner  v.  Howland,  2  Pick.  599, 
Sj&ems  to  us  a  full  authority  for  the  decision  we  here  make.    Here, 
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the  delivery  of  the  invoice,  with  an  assignment,  is  regarded  as  a 
symbolical  delivery  of  the  ship.  Without  speaking  in  detail  of  the 
other  cases,  which  seem  to  us  more  remote  from  the  very  points 
involved  in  this  case,  we  conclude  hy  saying  that  no  case,  and,  so 
&r  as  we  can  perceive,  no  principle  conflicts  with  the  plaintiff's 
right  to  recover. 

It  is  scarcely  needful  to  advert  to  any  criticisms 'which  were 
attempted  at  the  bar,  upon  the  opinion  of  the  court  in  the  24th  of 
Yt  in  the  same  case.  We  have  shown  that  the  decision  is  sound 
and  tenable,  we  think ;  and,  if  it  were  not,  it  must,  according  to  the 
settled  practice  of  this  court,  govern  the  same  case ;  but  we  do  not 
consider  that  the  opinion  of  the  court,  as  there  reported,  is  fairly 
open  to  the  objection  that  it  is  extra-judicial,  and  mere  obiter  dictum^ 
because  the  judge  does  not  confine  his  argument  to  the  single  point 
urged  by  counsel.  That  might  have  been  sufficient,  but  it  was  by 
no  means  so  entirely  free  from  all  cavil,  as  the  reason  urged  by  the 
learned  judge,  which,  so  far  from  being  his  own  individual  specula- 
tion, was  the  very  ground,  and  the  chief  ground  upon  which  the 
case  was  rested  by  the  different  members  of  the  court  at  the  con- 
saltadon,  and  is  too  well  and  too  convincingly  stated,  to  require 
any.  attempt  at  support  or  commendation  from  me, 

Judgment  affirmed. 


Edwabd  Thorpe  v,  J.  &  J.  H.  Peck  ^  Co. 
PromxMory  note.    Dishonor  and  notice  to  endorser. 

A  note  peyftble  at  a  bank  may  be  presented  there  for  payment  at  any  time  daring 
banking  hours  on  the  day  of  its  maturity,  and  if  not  paid  when  so  presented,  it 
may  be  treated  as  dishonored;  and  a  notice  thereof,  given  immediately  and 
before  the  close  of  banldfig  bonrs  on  the  same  day,  will  charge  the  endorser. 

Assumpsit  against  the  defendants  as  endorsers  of  a  promissory 
note  signed  by  H.  W.  Catlin.  Plea,  the  general  issue ;  trial  by 
the  court,  March  Term,  1855, — Pibbpoint,  J.,  presiding. 
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The  plaintiff  introduced  in  evidence,  and  proved  the  execution 
by  H.  W.  Catlin,  and  the  endorsement  by  the  defendants  of  the 
note  described  in  his  declaration.  In  order  to  charge  the  defen- 
dants as  endorsers,  the  plaintiff  proved  that  on  the  ninth  day  of 
August,  1854,  the  note  was  presented  for  payment  at  the  Commer^ 
cial  Bank  in  Burlington,  during  the  usual  business  hours,  and  was 
not  paid.  The  business  hours  of  the  bank  were  at  that  time 
usually  from  nine  o'clock,  A.  M.,  till  four  o'clock,  F.  M.,  but  some* 
times  the  bank  was  kept  open  later  than  that  hour  for  business,  and 
any  person  coming  to  do  business  after  that  hour  would,  by  the 
practice  of  the  bank  at  that  time,  be  admitted  for  business,  if  an 
officer  of  the  bank  were  there.  About  four  o'clock,  P.  M.  of  that 
day,  the  cashier  of  the  bank  took  to  the  store  of  the  defendants  in 
Burlington  a  written  notice  of  the  non-payment  of  the  note  for  the 
defendants,  and  delivered  it  to  one  of  them. 

Upon  these  facts,  the  court  rendered  judgment  for  the  plain- 
tiff for  the  amount  of  the  note  and  costs,  to  which  the  defendant 
excepted. 

W,  W.  Peck  and  £.  Harvey  for  the  defendants. 

The  note  was  payable  at  the  bank ;  the  maker  had  till  4  o'clock, 
F.  M.  of  the  day  of  maturity  for  payment  Till  then,  there  was  no 
default  upon  his  part ;  21  Pick.  310,  Church  v.  Clark. 

^  Notice  is  bad,  if  it  be  before  a  dishonor ;"  Story  on  Notes,  §  320. 
In  this  case,  if  the  notice  was  given  before  4  o'clock,  P.  M.,  it  was 
hejore  the  dishonor  and  premature.  It  was  given  about  4  o'clock, 
F.  M.  It  does  not  appear  whether  it  was  before  or  after  that 
hour — ^whether  premature  or  seasonable.  If  premature,  endorsers 
were  not  charged ;  the  duty  rests  on  the  holder  to  show  all  the  steps 
to  have  been  taken,  which  were  requisite  to  charge  the  endorsers 

Cfeo.  F.  Edmunds  for  the  plaintiff. 

'<  When  a  bill  is  accepted,  payable  at  a  bankers^  it  must  be  pre- 
sented there  hefore  the  usual  hour  of  shutting  up  their  shop."* 
Chitty  on  Bills,  387 ;  Story  on  Notes  §  226.  This  note  ">  was  pre- 
sented for  payment  during  the  usual  business  hours  ^  Byles  on 
Bills,  [166.] 

^  After  refusal  to  pay  on  demand  made  on  the  day  when  the 
n^one^  is  due  according  to  the  cootract,  the  note  or  bill  is  dishon- 
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ored,  and  notice  maj  be  immediatelj  given ;"  1  Pick.  401,  Shedd 
V.  Brett;  Bailey  on  BiUs,  261 ;  Story  on  Notee,  §  820.  ^ 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  The  presentment  of  this  note  for  payment  was  made 
at  the  bank  during  its  business  hours,  on  the  day  it  fell  due,  and 
was  not  paid.  It  does  not  appear  at  what  tifne  of  that  day  the 
presentment  was  made,  whether  during  the  former  or  latter  busi- 
ness hours  of  the  bank ; — ^neither  do  we  regard  it  as  in  any  way 
material.  When  a  note  is  payable  at  a  bank  where  its  business  is 
transacted  during  certain  specified  hours  of  the  day,  the  note  may 
be  presented  during  any  of  those  hours,  and  it  is  the  duty  of  the 
maker  to  provide  for  its  payment  whenever  the  presentment  is 
made.  If  the  note  is  not  paid  when  presented,  the  holder  is  at  lib- 
erty to  treat  it  as  dishonored,  and  it  is  sufficient  to  charge  the 
endorsers;  Osborne  v.  Moncluref  8  Wend.  170;  Flint  v.  Rogers^ 
15  Maine  67. 

The  notice  of  non-payment  of  this  note  was  given  about  4  o'clock, 
P.  M.,  on  the  same  day  it  was  presented  for  payment  and  dishon- 
ored ;  and  we  think  it  is  sufficient  to  charge  the  defendants  as 
endorsers.  The  fact  that  notice  was  given  earlier  than  was  neces* 
saiy  or  is  required,  is  not  an  objection  that  can  be  urged  by  them. 
The  rule  is,  that  notice  may  he  given  the  same  day  the  paper  is 
dishonored;  and  at  farthest,  it  must  be  (Hi  the  following  day; 
Grand  Bank  v.  Blanchard^  28  Pick.  805 ;  Shedd  v.  BreU,  1  Pick. 
405 ;  Burhridge  v.  Manners^  8  Camp.  198.  In  order  to  charge 
the  endorser,  notice  may  be  given  immediately  upon  the  dishonor 
of  the  note.  There  are  many  cases  in  which  it  has  been  held  that, 
not  only,  notice  of  dishonor  may  be  given  to  charge  endorsers,  but 
that  a  suit  may  be  commenced,  on  the  day  of  its  dishonor  against 
the  maker,  and  endorser  after  notice  has  been  given ;  Staples  v. 
Franklin^  1  Met.  48,  and  cases  cited.  But,  as  a  general  rule,  the 
maker  has  the  whole  of  that  day  in  which  to  make  payment ;  and 
there  is  no  default  on  which  an  action  can  Be  sustained  until  the 
next  day.  The  question,  however,  as  to  the  time  when  notice  may 
be  given  to  fix  the  liability  of  an  endorser^  is  not  the  same  with  the 
question,  at  what  time  a  suit  may  he  brought.  So  far  as  it  may  be 
necessary  to  fix  the  liability  of  endorsers,  the  demand  may  be  made, 

10 
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and  notice  given  on  the  day  the  note  falls  due,  and  b  dishonored ; 
but  a  suit  maj  not  be  commenced  until  the  next  day.  These  prin- 
ciples and  that  distinction  was  recognized  in  the  case  of  Osbom  v. 
Monclurey  8  Wend.  179,  and  in  Thomas  v.  Shoenutker,  6  Watts  Sc 
Sergt  179.  Li  this  last  case,  the  action  was  against  an  endorser  of 
a  note.  The  demand  of  payment  was  made  on  the  day  the  note 
fell  due,  and  notice  of  its  dishonor  was  given  on  the  same  day 
between  three  and  six  oVlock,  P.  M.  Gibson,  Ch.  J.,  observed 
that  ^  the  contract  of  the  acceptor  or  maker  is  to  pay  on  demand, 
^  and  that  is  broken  if  the  bill  be  not  paid  the  instcmt  it  is  presented: 
"  from  which,"  he  observes,  "  it  results  that  notice  may  be  given  the 
^same  day.  It  is  true,"  he  says,  "  an  action  cannot  be  brought  till 
'^  the  next  day,  for  the  reason  that  the  maker  may  pay  after  refusal 
"  if  he  take  the  trouble  to  seek  the  holder ;"  Coleman  v.  Carpentery 
9  Barr  178  ;  1  Amer.  Lead.  Cases  395.  Whatever  may  be  the 
rule  as  to  the  time  when  an  action  may  be  commenced,  we  think 
the  notice  is  sufficient  in  this  case  to  render  the  defendants  liable 
on  their  endorsement  of  this  note. 
The  judgment  of  the  county  court  is  affirmed. 


Sally  Austik  v.  William  C.  Harrington. 

[IN  chancery.] 

Usury. 

The  defendant  borrowed  of  the  oratrix,  through  her  general  agent,  a  sum  of  money 
for  which  he  gave  hi»  note;  and  on  the  same  occasion,  but  without  the  personal 
knowledge  of  the  oratrix,  he  parcbased  a  span  of  horses  belonging  to  the  agent 
for  8400,00,  and  gave  bis  note  to  the  agent  for  that  svm  and  subsequently  paid  it 
The  horses  were  not  worth  over  8226,00.  The  defendant  made  the  purchase  and 
ogrttd  to  give  8 176,00  mors  than  the  horses  were  worth  for  the  purpose  o/proeunng  the 
loan.  Held  that  the  8 176,00  thus  received  by  the  agent  was  usury,  and  should  be 
deducted  in  ascertaining  the  amount  due  on  the  oratrix 's  note. 

t 

Bill  of  foreolosttrr  of  mortgage.    The  master,  to  whom 
it  was  referred  to  ascertain  and  report  the  amount  due,  reported 
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the  following  facts.  On  the  5th  of  March,  1847,  the  oratrix  loaned 
to  the  defendant  the  sum  of  $  7,000.00,  for  which  the  defendant 
gave  his  note,  payable  to  the  oratrix,  and  secured  bj  mortgage. 
Gustavos  A.  Austin,  the  son  of  the  oratrix,  was  her  general 
agent  to  transact  her  business,  and  the  contract  for  said  loan  was 
made  bj  and  between  the  defendant  and  the  said  Gustavus  A,  as 
the  agent  of  the  oratrix,  at  the  house  of  the  oratrix  in  Orwell ;  and 
it  did  not  appear  that  the  oratrix  was  consulted  bj  either  the  said 
Gustavus  or  the  defendant,  concerning  said  loan,  or  that  she  was 
informed  bj  the  said  Gustavus  that  he  was  making,  or  had  con^ 
tracted  to  make  said  loan  in  her  behalf» 

On  the  occasion  of  said  contract  for  said  loan  being  made,  and 
at  the  same  time,  the  said  Gustavus  sold  to  the  defendant  a  pair  of 
bay  horses  at  the  price  of  four  hundred  dollars,  for  which  horses, 
the  defendant  gave  his  note  to  the  said  Guetavus  for  four  hundred 
dollars,  payable  on  demand,  with  interest  The  horses  wei*e  the 
property  of  Gustavus,  and  the  money  loaned  was  the  property  of 
the  oratrix ;  but  it  did  not  appear  that  the  oratrix  had  any  knowl* 
edge  of  the  sale  of  said  horses,  by  the  said  Gustavus,  to  the  defen- 
dant. This  note  for  $  400,00  was  subsequently  paid  in  full  to  the 
said  Gustavus.  The  horses,  so  sold  to  the  defendant  by  the  said 
Gustavus,  were  not  worth  over  two  hundred  and  twenty-five  dol- 
lars. 

The  defendants  insisted  that  the  sale  of  the  horses  by  the  said 
Gustavus  to  the  defendant  for  a  price  so  much  exceeding  their 
value,  was  a  cover  for  usurious  inteiest  on  said  loan ;  and  that, 
although  th^  horses  were  the  property  of  the  said  Gustavus,  and 
the  money  loaned  was  the  property  of  the  oratrix,  the  security 
taken  by  the  oratrix  was  tainted  with  the  usury ;  and,  on  this  pointy 
the  master  found  that,  as  the  loan  was  made  to,  and  the  horses 
were  purchased  by  the  defendant  at  the  same  time,  and  on  the  same 
occasion,  and  as  the  defendant  paid  $  175,00  more  for  the  horses 
than  they  were  worth  ;  he  made  the  purchase  of  the  horses  at  the 
price  of  $  400,00  for  the  purpose  of  procuring  said  loan,  though 
nothing  was  said  that  the  purchase  of  the  horses  should  be  a  con- 
dition of  the  loan ;  and  that  if  the  court  were  of  the  opinion  that 
such  purchase  under  this  state  of  facts,  made  the  loan  usurious, 
then  the  $  175,00  paid  for  the  horses  more  than  they  were  worth, 
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should  be  deducted  from  the  $  7,000,00  for  which  the  defendant 
gave  his  note. 

The  master  reported  the  amount  due  both  on  the  basis  of 
deducting,  and  also  of  not  deducting  the  sum  of  $  175,00  from  the 
original  loan  of  $  7,000 ;  and  the  court  of  chancery  made  their 
decree  for  the  payment  only  of  the  sum  reported  on  the  basis  of 
deducting  said  sum  of  $  175,00,  and  from  their  decree  the  oratriz 
appealed. 

There  were  other  subsequent  transactions  between  the  parties  in 
reference  to  the  above,  and  an  additional  loan,  which  were  reported 
upon  by  the  master,  but  upon  which  no  question  was  decided  by 
the  supreme  court,  and  which  it  is  therefore  unnecessary  to  detail. 

Peck  Sf  Harvey  for  the  oratrix. 

C  Russell  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by         ' 

IsHAM,  J.  The  question  in  this  case  arises  upon  the  report  of 
the  master,  in  stating  the  balance  due  on  the  mortgage  debt,  on 
which  this  bill  of  foreclosure  is  brought.  It  is  claimed  that  the 
sum  of  $  175,00  should  be  deducted  from  the  debt  for  which  this 
mortgage  was  given,  as  having  been  usuriously  taken  at  the  time 
the  loan  was  made.  There  is  no  doubt  that  such  should  be  the 
result)  if,  in  point  of  fact,  the  transaction  was  usurious,  and  that 
amount  was  paid  under  those  circumstances ;  for  it  is  optional  with 
the  party  paying  the  money,  to  treat  it  as  paid  on  the  debt,  or  as  a 
payment  having  no  connection  with  the  legal  demand,  and  bring 
his  action  to  recover  it  back  ;  Nichols  v.  Bellows^  22  Vt  581.  The 
loan  in  this  case  was  made  by  the  oratrix  through  the  instrumen- 
tality or  agency  of  her  son,  Gustavus  A.  Austin.  It  was  for  the 
purpose  oi  procuring  the  loan,  as  the  fact  is  stated  by  the  master, 
that  the  horses  were  purchased  of  Mr.  Austin  at  the  sum  of  $  400 
being  $  175,00  more  than  their  actual  value  in  money;  and  for 

• 

which  a  note  was  given  to  him ;  and  another  note  for  the  money 
loaned  was  given  to  the  oratrix.  If,  instead  of  giving  separate 
notes,  the  whole  amount  had  been  included  in  one  note,  payable 
either  to  Mr.  Austin  or  the  oratrix,  no  one  would  doubt  but  that, 
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under  such  circumstances,  the  transaction  would  be  usurious,  and 
that  the  sum  paid,  over  the  true  value  of  the  horses,  should  be 
deducted  from  the  note.  The  same  principle  would  apply  if  each 
of  these  notes  had  been  made  payable  to  the  same  person.  The 
statute  against  usury  is  not  avoided  by  taking  separate  securities 
nor  by  making  those  securities  payable  to  diflPerent  persons  who 
were  parties  to,  and  cognizant  of  the  usurious  transaction.  The 
contract  being  entire,  and  that  an  unlawful  one,  all  the  securities 
are  equally  affected ;  White  v.  Wright  3  B.  &  Cress.  273 ;  Bridge 
V.  Huhbard,  15  Mass.  96 ;  Nelson  v.  Cooley,  20  Vt.  201.  The  gen- 
eral principle  is  also  well  settled  that,  where  goods  or  property  is 
taken  by  the  borrower  in  lien  of  money,  and  for  the  purpose  of 
affecting  the  loan,  the  transaction  is  usurious,  unless  the  property  is 
not  only  fairly  worth  the  sum  at  which  they  were  estimated,  but 
would  easily  be  made  available  in  the  boiTOwer's  hands  for  raising 
that  sum  by  re-sale ;  Byles  on  Bilb,  249 ;  Davis  v.  Hardacrey  2 
Camp.  875 ;  Bank  of  U.  States  v.  Owen,  2  Pet  527.  Though 
nothing  was  said  that  the  purchase  of  the  horses  was  a  condition 
upon  which  the  loan  was  obtained ;  yet,  the  fact  is  found  by  the 
master  that  the  purchase  was  made  at  the  price  of  $400,00 /or 
ike  purpose  of  procuring  the  loan.  We  are  to  understand  from 
this,  that  the  loan  could  not  be  procured  except  that  purchase  waa 
made ;  and,  as  the  sum  paid  much  exceeded  the  actual  value  of  the 
horses,  the  case  falls  within  the  general  principles  which  render 
the  transaction  usurious. 

It  is  insisted,  however,  that  the  note  given  to  the  oratrix,  which 
was  only  for  the  money  actually  loaned,  is  unaffected  by  that  sale, 
and  that  she  is  not  bound  by  any  act  of  Gustavus  A.  Austin  in  that 
negotiation,  which  was  not  expressly  authorized  by  her,  and  of 
which  she,  at  the  time,  had  no  knowledge*  In  the  case  of  Baxter^ 
Admr.  v.  Biick,  10  Vt  548,  it  was  held  that,  "  where  an  agent 
«  authorized  to  settle  a  debt  due  the  estate,  takes  a.  note  to  the 
'  **  administrator  for  the  principal  sum  due,  and  one  to  himself  for 
^  the  usurious  interest,  the  first  note  is  not  void,  unless  the  admin- 
^  istrator  knew  of  the  usury  and  assented  to  it''  That  was  a  case 
of  a  limited  and  special  agency,  in  which  the  employment  was  only 
for  that  single  transaction,  and  where  the  principal  was  not  bound 
by  any  act  of  the  agent  not  expressly  authorize4  by  hinu    In  such 
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case,  it  is  incumbent  on  t^ie  party  dealing  with  the  agent,  to  ascer- 
tain the  extent  of  his  authority.  We  have  no  occasion  to  question 
the  soundness  of  that  decision,  as  the  case  under  consideration  is 
not  one  of  that  character.  It  is  expressly  stated  by  the  master^  in 
this  case,  that  Gustavus  A.  Austin  was  not  only  the  agent  of  the 
oratrix  in  making  this  loan,  but  that  he  was  her  general  agent  in 
the  transaction  of  heir  business.  The  nearness  of  their  relationship, 
and  the  circumstances,  that  the  loan  was  made  without  consultation 
with  the  oratrix  and  that  she  permitted  him  to  use  or  loan  her 
money  in  that  manner,  as  well  as  the  subsequent  negotiations  in 
relation  to  it  in  changing  the  securities,  and  increasing  its  amount, 
shows  the  general  character  of  his  agency,  and  the  trust  she  placed 
in  him.  Under  such  circumstances,  this  is  not  a  case  in  which  it 
can  be  said  that  Mrs.  Austin  is  not  bound  by  his  contract,  or  in 
which  she  can  claim  exemption  from  the  legal  consequences  of  his 
acts  because  she  had  not  actual  knowledge  of  them  at  the  time,  for 
he  was  acting  within  the  general  scope  of  his  business  which  she 
had  entrusted  to  him.  In  such  case  she  is  bound  by  his  acts,  though 
done  without  her  knowledge,  and  contrary  even  to  her  instructions. 
The  authority  of  a  general  agent  cannot  be  limited  by  any  private 
instructions,  unless  they  were  known  to  the  person  dealing  with 
him.  Thus  in  LohdeU  v.  Baker ^  1  Met  193,  it  was  held  that,  a 
principal  was  bound  by  the  representations  of  his  general  agent, 
although  they  were  made  contrary  to  the  principal's  express  instruc- 
tions, unless  such  instructions  were  known  to  the  purchaser.  But 
the  rule  is  otherwise,  in  case  of  particular  and  special  agents,  Wild 
J.  observing,  that  '^  this  seems  to  be  a  reasonable  rule,  which  is 
founded  on  public  policy,  and  is  well  supported  by  the  authori- 
ties ;"  Story  on  Agency  116,  notes  122 ;  Smiths  Mer.  Law  161 ; 
1  Amer.  Lead,  Cases  550,  553  ;  Com,  Bank  v.  Norton^  1  Hill  502 ; 
Davison  v.  Bobertson,  3  Dow.  219,  229. 

We  must,  therefore,  regard  the  contract  for  the  loan  of  that 
money  as  binding  upon  the  oratrix ;  as  much  so,  as  if  it  were  made 
with  her  knowledge ;  and  in  that  light,  that  sum  should  be  deduc- 
ted from  this  note,  as  the  other  has  been  paid.  The  oratrix  has 
now  knowledge  of  the  particulars  of  that  contract ;  still,  there  is  no 
repudiation  of  it,  nor  any  disaffirmance  of  the  act  of  her  agent 
She  claims  the  benefit  of  the  contract,  and  is  now  seeking  to 
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enforce  payment  of  the  note  by  foreclosing  the  security  given  for  it 
The  contract,  as  made  by  her  agent,  is  thereby  adopted  and  assen- 
ted to ;  and  she  is,  and  should  be  subject  to  all  the  legal  conse- 
quences resulting  from  it  In  deducting  that  amount,  no  injustice 
is  done  to  her,  but  manifest  justice  is  done  to  the  defendant 
That  $  400,00  note  has  been  paid  to  her  agent,  and  with  it  that 
usurious  interest,  so  that  in  the  decree  she  has  obtained  in  this 
case,  and  in  the  money  paid  to  her  agent,  she  will  receive  the  whole 
amount  loaned,  and  the  legal  interest  upon  it  That  is  all  which 
the  law  will  permit  her  to  recover,  and  all  that  in  equity  she  ought 
to  receive.  It  is  a  common  principle  that  no  artifice,  devise,  or 
shift  shall  evade  the  statute  against  usury.  Lord  Mansfield  has 
observed  that,  it  is  not  in  the  wit  of  man  to  devise  it ;  Floyer  v. 
Edwards^  Gowp.  114.  There  is  no  propriety,  therefore,  in  say- 
ing that  the  scheme  adopted  on  this  occasion,  which  is  so  readily 
seen,  and  so  easily  effected,  shall  avoid  the  statute,  anJ  eJectually 
defeat  its  provisions.  By  the  decree  of  the  chancellor,  the  amount 
paid  over  the  actual  value  of  the  horses,  as  found  by  the  master, 
was  deducted  from  this  note,  aud,  we  think^  that  the  decree  should 
be  affirmed 


RoLLA  Gleason  v.  William  p.  Bbiggs. 
Statute  of  frauds.     Official  neglect,    JkteresL    Book  Account 

OneL.  WM  indebted  to  the  plaintiir,  but  had  exeentioni  in  the  hftnda  of  the  plaintUT, 
u  deputy  sheriff,  for  which  lie  had  beeome  holden  to  an  amount  exceeding  L.*e 
JndebtedneM.  The  defendant  bonght  the  exeoutione  of  L.,  and  in  part  payment 
therefor,  promised  to  pay  the  amount  L.  was  owing  to  the  plaintiff,  in  a  settlement 
of  accounts  between  the  plaintiff  and  himself,  and  assented  to  its  being  charged 
to  him.  Held  that  the  plaintiff's  claim  therefor  against  the  defendant  was  valid, 
and  that  the  promise  of  the  defendant  was  not  within  the  statute  of  Ihtuds. 

One  T.  sent  to  the  plaintiff,  as  deputy  sheriff,  an  execution  in  his  ihror  against  the 
defendant,  which,  at  the  defendant's  request,  and  upon  his  promise  to  pay  and 
indeaniiy  him  for  so  doing,  the  plaintiff  levied  upon  the  defendant's  real  estate. 
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T.  sned  the  plalntUT  fbr  not  otherwise  collecting  the  execution,  and  recovered  a 
Judgment  against  him  for  the  amount  of  the  debt,  which  Judgment  the  defendant 
paid.  T.  refhsed  to  pay  the  plaintilT-s  fees  for  levying  the  execution,  and  the 
plaintiff  then  charged  them  to  the  defendant.  Htld  that  it  was  not  a  contract  for 
the  violation  by  the  plaiutiff  of  his  official  duty,  and  that  the  defendant  was  liable 
upon  his  promise  for  the  ftes  charged. 

Interest  upon  a  debt,  payable  on  demand,  will  be  allowed,  after  a  demand,  hy  way  of 
damage  for  the  delay ;  and  the  law  will  imply  a  contract  to  pay  it 

An  attempt  to  settle  may  perhaps  be  fiurly  enough  regarded  as  a  demand  of  payment 
by  both  parties  for  whatever  should  be  found  due  on  the  other  side. 

The  expense  of  keeping  animals  attached,  may  be  deducted  fi'om  the  amount  received 
upon  their  sale,  and  a  subsequent  saUs&ction  of  the  attachment  liens,  by  a  pay- 
ment of  them  by  the  debtor,  will  not  deprive  the  officer  of  his  right  of  retaining 
the  expense  of  keeping. 

Executions  and  notes  may,  by  agreement,  be  charged  and  recovered  for  in  the 
action  on  book  account. 

But  a  claim  for  a  horM  attached  and  not  sold,  or  returned  after  a  discharge  of  the 
attachment,  or  any  claim  against  a  person  on  account  of  his  official  neglect,  as  a 
deputy  sheriff,  cannot,  without  his  consent,  be  a<Ua8ted  in  the  book  action. 

Book  Account.    The  disputed  items  in  the  plaintiff's  aocounty 
which  were  passed  upon  in  the  supreme  court,  were  as  follows* 
Newell  Lyons  account,  $33.60 

Bal.  on  execution,  S.  Churchil  v,  joa,  4.07 

Fees  on  same,  2.38 

BaL  on  execution,  Shepherd  v,  you,  1.27 

Fees  on  execution,  Blodgett  v.  you  and  Jones,  2.66 

Setting  off  land  at  your  request,  in  the  case  of 

.  Thrall  t;.  Briggs  et  als.»  11.12 

Interest, 
The  auditors  reported  that  Newell  Lyons  was  a  lawyer  who,  in 
1834,  was  indehted  to  the  plaintiff  and  had  in  the  hands  of  the 
plaintiff,  as  deputy  sheriff,  certain  executions  upon  which  the  plaintiff 
had  become  holden,  to  the  amount  of  $40.91.  Lyons  sold  these 
executions  to  the  defendant,  who,  in  part  payment  therefor,  was  to 
pay  the  plaintiff  what  Lyons  was  then  owing  him  for  official  ser- 
vices, and  assented  to  its  being  charged  to  him,  and  agreed  to  pay 
it  in  settlement  of  accounts  between  the  plaintiff  and  himself.  The 
auditors  found  that  said  indebtedness  amounted  to  $22.81,  .and 
allowed  the  first  of  the  above  charges,  in  part,  at  that  sum* 
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The  auditors  found  and  reported  that  the  items  for  balances  and 
fees  on  the  executions  above  mentioned  were  charged  to  the  defen- 
dant, at  his  request,  or  bj  his  agreement,  and  that  he  never  paid 
them  in  any  other  waj,  and  that  the  charging  them  to  the  defend- 
ant was  treated  by  the  plaintiff,  at  the  time,  as  a  payment  of  those 
amounts  on  the  executions. 

In  reference  to  the  charge  of  $11.12,  the  auditors  reported  that 
a  Mr.  Thrall  sent  to  the  plaintiff,  as  deputy  sheriff,  an  execution 
in  his  h.voT  against  the  defendant  and  others,  which,  at  the  defend- 
ant's request,  the  plaintiff  levied  upon  his  real  estate,  the  defendant 
promising  the  plaintiff  that,  if  he  would  so  levy  it,  he  would  pay 
him  for  doing  it,  and  indemnify  him  generally.  The  sheriff  was 
sued  by  Thrall,  and  made  liable  for  the  debt,  on  account  of  the 
plaintiff's  not  otherwise  collecting  it ;  and  this  judgment  against  the 
sheriff  the  defendant  paid.  Thrall  refused  to  pay  the  plaintiff's 
fees  for  levying  the  execution,  which  were  origmally  charged  to 
him,  and  upon  his  refusal,  the  plaintiff  charged  them  to  the  de- 
fendant   The  auditors  allowed  the  charge. 

In  the  spring  of  1836,  the  parties  attempted  to  settle,  and  the 
respective  accounts  of  each  were  brought  forward,  to  which  objec- 
tions were  made,  and  no  settlement  was  effected.  The  auditors  re- 
ported that  if  the  parties  had  then  settled,  on  the  same  basis  which 
the  auditors  adopted,  there  would  have  been  about  $180  due  to  the 
plaintiff,  and  that  the  subsequent  dealings  between  them,  down  to 
September,  1851,  would  not  have  materially  altered  that  balance, 
and  that  they,  therefore,  allowed  eighteen  years  interest  on  that 
balance,  amounting  to  $138.40. 

The  principal  items  in  dispute,  in  the  defendant's  account,  grew 
oat  of  an  attachment  and  subsequent  sale  by  the  plaintiff,  as  a 
deputy  sheriff,  of  seveVal  horses  and  cows  belonging  to  the  defend- 
ant On  the  22d  of  September,  1851,  the  plaintiff  took,  as  the 
property  of  the  defendant,  upon  writs  of  attachment  and  executions 
i^ainst  him,  four  horses,  one  colt,  thirty-one  cows,  nineteen  two 
year  olds,  ice,  and  afterwards  advertised  said  property  to  be  sold 
on  the  3d  day  of  November,  1851,  on  the  executions  in  his  hands, 
and  some  of  the  attaching  creditors,  who  had  not  obtained  judg- 
mentSy  consented  to  the  sale.  On  the  3d  of  November,  the  defen- 
dant gave  to  the  plaintiff  a  writing,  in  these  words. 


1 


188  CHITTENDEN  COUNTY. 

Gleason  «.  Biiggs. 

^  I  hereby  agree  that  the  cattle  and  horses,  attached  on  writs 
^  and  executions  against  me  by  RoUa  Gleason,  as  deputy  sheriff, 
^  may  be  sold  at  public  auction  on  the  13th  day  of  November, 
^*  1851,  provided  the  same  are  not  sold  by  me,  before  that  time,  for 
^  such  notes  as  will  be  satisfactory,  and  which  I  am  to  have  the 
«  right  to  do.     Richmond,  Nov.  3d,  1851." 

(Signed)  <*  Wm.  P.  Bbioos." 

The  plaintiff  adjourned  the  sale  to  the  13th  of  November ;  the 
defendant  sold  to  one  Foster,  nine  of  the  cows  for  $171,  for 
which  the  plaintiff,  at  the  request  of  the  defendant,  took  E.  B. 
Green's  note,  running  to  himself,  and  payable  at  a  short  day,  with 
interest.  On  the  13th  of  November  the  defendant  sold  the  re- 
mainder of  the  property  attached,  with  the  exception  of  one  horse, 
which  does  not  appear  to  have  been  in  any  way  accounted  for, 
which  sales  amounted,  including  the  Green  note  for  $171.00,  to 
the  sum  of  $1,184.20.  The  plaintiff  was  at  an  expense  of  $138.54 
in  keeping  the  property  from  the  22d  of  September  to  the  13th  of 
November,  and  including  this  sum,  he  paid  and  satisfied  executions 
against  the  defendant,  which  were  liens  upon  the  property,  with 
his  fees  and  charges,  to  the  amount  of  $833.20,  leaving  a  balance 
in  the  plaintiff's  hands  of  $351.00,  including  the  Green  note. 
There  were  other  liens  by  attachment  upon  this  property,  at  the 
time  of  the  sale,  but  they  were  subsequently  relieved  or  satisfied 
without  a  resort  to  it,  and,  after  the  removal  of  all  the  liens,  the 
defendant  had  demanded  the  above  balance  of  the  plaintiff.  One 
of  the  horses  taken  by  the  plaintiff,  on  the  22d  of  September,  and 
sold  on  the  13th  of  November,  1851,  had  previously  been  attached 
by  the  plaintiff,  on  a  writ  in  favor  of  Button  &  Bingham  against 
the  defendant,  and  receipted  to  the  plaintiff  by  Ransom  Jones.  Oo 
the  13th  of  November,  the  plaintiff  procured  some  one  to  bid  this 
horse  off  in  the  name  of  Jones,  which  was  done  at  $87.50.  This 
was  done  without  Jones'  knowledge,  and  he  disaffirmed  the  bid ; 
and  the  horse  went  back  into  the  defendant's  possession,  and  re- 
mained there  until  the  spring  of  1852,  when  the  Dutton  &  Bingham 
execution  came  into  the  plaintiff's  hands,  seasonably  to  charge  the 
property,  which  the  plaintiff  again  took,  and  advertised  and  sold 
towards  the  payment  of  that  execution. 

At  the  time  of  the  hearing  before  the  auditors,  the  plaintiff  had 
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Bot  completed  his  returns  on  the  executions  which  were  paid  hj 
the  avails  of  said  sale,  being  in  doubt  how  legally  to  distribute  the 
expense  of  keeping  the  property,  but  he  had  a  full  account  of  the 
sales,  and  of  said  expense,  so  that  he  might  complete  his  returns 
in  any  way  deemed  proper,  and  the  auditors,  therefore,  treated  the 
sale  as  legal,  and  the  expenses  as  constituting  one  item,  and  did 
not  distribute  it  to  the  several  cases. 

The  auditors  found  a  balance  of  $301.64  in  the  plaintiff's  favor, 
without  allowing  anything  to  the  defendant  on  account  of  the  horse 
attached,  and  not  sold,  or  for  the  horse  bid  off  in  Jones'  name,  or 
for  the  balance  of  the  sales  remaining  in  the  plaintiff's  hands,  after 
satisfying  the  liens  upon  it 

The  county  court,  November  Term,  1855, — Piebpoint,  J.,  pre- 
siding,— accepted  the  report  of  the  auditors,  and  rendered  judg 
ment  upon  it  for  the  amount  reported  in  favor  of  the  plaintiff. 

Exceptions  by  the  defendant 

W.  P.  Briggs  and  (7.  JJinsleg,  for  the  defendant. 
for  the  plaintiff. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  claim  for  what  Lyons  owed  the  plain- 
tiff, seems  to  be  a  valid  claim,  upon  two  grounds.  It  seems  to  have 
been  a  part  of  the  contract  of  purchase,  of  the  balance  of  the  executions 
dne  to  Lyons,  that  what  Lyons  owed  the  plaintiff  should  be  deducted; 
and  we  do  not  see  why  the  plaintiff  had  not  a  right  to  retain  that,  and 
only  account  to  the  defendant  for  the  balance.  And  without  this^ 
if  the  defendant  consented  to  have  it  charged  to  him,  and  the 
plaintiff  consented  to  do  this,  it  would  become  an  original  under- 
taking on  the  part  of  the  defendant,  and  Lyons  would  be  released ; 
and  this  takes  it  out  of  the  statute  of  frauds. 

The  charging  of  executions  or  notes,  upon  account,  by  agreement 
of  parties,  has  been  repeatedly  sanctioned  by  tins  court 

In  regard  to  the  item  for  fees,  for  levying  Thralls'  execution,  upon 
the  finding  of  the  auditors,  that  the  defendant  expressly  promised 
to  pay  the  fees,  if  the  plaintiff  would  make  the  levy,  there  can  be 
no  question,  uuless  this  was  the  price  paid  to  hire  the  plaintiff  to 
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violate  a  known  official  duty.  If  this  contract  were  for  mere  ease 
and  favor  on  the  part  of  the  defendant,  it  has  often  been  decided 
that  even  a  bond  is  not  valid  when  given  upon  such  consideration. 
But  the  court  are  not  satisfied  that  it  was,  at  the  time  the  contract 
was  entered  into,  understood  bjboth  parties  to  be  a  departure  fiom 
the  plaintiff's  official  duty.  It  might  have  been  regarded  as  doubt- 
ful whether,  under  the  circumstances,  the  creditor  would  not  acqui- 
esce in  the  levy.  If  he  did,  it  was  all  very  well,  and  perfectly 
valid.  If  he  did  not,  and  should  recover  of  the  officer,  that  would 
leave  the  land  the  officer's,  by  being  subrogated  to  the  rights  of  the 
creditor,  and  the  defendant's  contract  virtually  was,  to  pay  the 
amount  of  the  levy  and  take  the  land.  He  has  paid  all  but  the 
fees,  and  as  nothing  is  said  in  the  report  upon  that  point,  we  must 
presume  no  objection  is  made  upon  the  ground  that  the  land  has 
not  been  conveyed  to  the  defendant.  If  he  really,  then,  now 
holds  the  land  levied  upon,  which,  but  for  this  contract  would  have 
been  the  plaintiff's,  we  see  not  why  these  fees  are  not  properly 
chargeable  to  him. 

The  interest  seems  to  have  been  cast  upon  what  the  auditors 
found  to  be  due  to  the  plaintiff  in  1836,  at  the  time  they  met  and 
attempted  to  settle,  and  which  was  fairly  enough,  perhaps,  re- 
garded as  a  demand  or  claim  of  payment  upon  both  sides,  for  what 
should  happen  to  be  due.  And  if  it  had  turned  out  that  the  plain- 
tiff owed  the  defendant^  at  that  time,  a  balance,  it  would  seem  just 
to  ^ve  him  interest,  and  that  is  what  the  auditors  did  for  the 
plaintiff.  The  law  will  always  imply  a  contract  to  pay  interest 
upon  a  debt  payable  on  demand,  after  demand  made,  by  way  of 
damages  for  the  delay.  The  cases  upon  this  subject  may  not  all 
be  reconcilable,  but  this  is  almost  the  universal  rule. 

The  horse  which  the^  plaintiff  attached  and  did  not  sell  or  show 
at  the  audit,  had  been  returned,  could  not  surely  be  charged 
upon  book,  without  showing  some  consent  to  such  a  charge  on  the 
part  of  the  plaintiff. 

The  horse  bid  off  by  the  plaintiff  in  the  name  of  Jones,  and 
which  went  into  the  defendant's  possession,  and  was  finally  sold 
upon  his  debt,  seems  sufficiently  to  explain  itsel£  The  sale,  unless 
ratified  by  Jones,  was  a  mere  nullity,  and  seems  to  have  been  so 
regarded  by  the  parties. 
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We  do  not  see  whj  the  expense  of  keeping  the  stock  is  not  to  be 
deducted  from  the  amount  of  the  sales.  For,  whether  applied  by 
way  of  return  upon  the  executions,  or  not,  the  debts  are  discharged, 
so  far  as  executions  came  into  the  plaintiff's  hands,  and  for  which 
he  has  retained  money.  And  as  to  those  liens,  which  existed  at 
the  time  of  the  sale,  and  have  since  been  paid  by  the  defendant, 
so  that  executions  never  came  into  the  plaintiff's  hands,  this  will  not 
deprive  him  of  retaining  pay  for  keeping. 

The  only  remaining  item  is  one  of  large  amount,  and,  as  it 
changes  the  result,  is  certainly  of  great  importance.  It  is  the  bal- 
ance of  money,  in  the  plaintiff's  hands,  from  the  sale  of  cattle  at- 
tached, afler  all  liens  were  discharged. 

It  is  claimed  that  the  plaintiff  does  not  hold  either  the  money  or 
Green's  note,  in  his  official  capacity.  As  the  sale  to  Green  was  by 
the  defendant  himself,  and  upon  credit,  and  without  the  concurrence  of 
the  sheriff,  according  to  the  decisions  in  this  state,  he  (the  sheriff) 
would  not  be  liable  for  the  money  until  collected,  if  ever,  although 
by  the  arrangement  between  these  parties,  the  plaintiff,  doubtless,  had 
a  right  to  hold  the  note  for  his  indemnity,  and  had  he  actually  received 
the  money,  we  should  probably  find  no  difficulty  in  making  him 
accountable  in  this  action.  But  as  he  did  not  receive  the  money, 
and  it  is  still  collectable,  and  he  has  never  consented  to  have  the 
note  charged  to  him,  we  do  not  see  how  he  is  to  be  made  liable,  in 
this  action.  If  liable  in  any  form,  it  is  for  not  collecting  the  money, 
and  that  cannot  be  charged  on  book. 

As  to  the  money  in  the  plaintiff's  hands,  it  seems  to  us  to  have 
been  an  official  sale,  notwithstanding  the  debtor  waived  the  full 
term  of  advertising.  Burroughs  v.  Wright,  19  Vt  510.  We  under- 
stand that  the  liens  did  exist  until  after  the  sale,  else  why  did  the 
defendant  surrender  Green's  note  as  well  as  the  money  ?  They 
have  been  since  removed.  It  would  clearly  seem  to  be  an  official 
neglect,  for  the  deputy,  under  the  circumstances,  to  refuse  to  pay 
back  the  money.  The  sheriff  is  clearly  liable  for  it.  The  deputy 
is  clearly  not  liable,  as  for  an  official  neglect.  Hutchinson  v.  Park- 
hurst,  1  Aik.  258.  According  to  the  case  of  TuUU  v.  Lowe,  7 
Johns,  470,  the  deputy  is  liable  Lr  the  money  in  his  hands,  upon 
an  express  promise  to  pay,  and  not  otherwise.  None  such  is  proved 
here.     I  can  find  no  case  where  general  assumpsit  has  been  main- 
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tained  against  the  deputy  fbr  not  paying  over  money  in  his  hands, 
for  which  the  sheriff  was  liable.  It  has  been  held,  I  think,  that  he 
is  liable  in  trover,  for  not  surrendering  property  attached  after  the 
lien  is  dissolved,  but  this  is  a  tort,  and  he  is  always  liable  for  mis- 
feasance, but  not  for  nonfeasance.  And  it  seems  to  us  an  action  on 
book  will  not  lie,  until  the  parties  agree  it  may  be  charged,  or  the  de- 
puty promises  to  pay  it,  which  is  equivalent  So  long  as  the  sheriff 
remains  liable,  it  would  seem  that,  for  mere  official  neglect,  the  de- 
puty is  not  also  liable.  And  although  the  sheriff  be  clearly  liable,  it 
was  never  claimed  that  he  was  liable  to  this  kind  of  action*  We  cer- 
tainly oould  not  hold  that  this  action^  will  lie  for  official  neglect.  An 
action  for  money  had  and  received  sometimes  lies  when  the  money  is 
obtained  by  force  or  fraud,  but  book  account  will  not  lie.'  And  if 
it  could  be  shown  that  assumpsit,  as  for  the  money,  will  lie  both 
against  the  sheriff  and  the  deputy,  book  account  will  not  lie.  Hop' 
kinson  v.  Sears,  14  Vt  494,  was  an  action  for  money  against  a 
sheriff;  but  the  money  was  obtained  wrongfully  in  that  case. 
Judgment  affirmed. 


Joseph  Hatch  v.  The  Vermont  Central  Railroad  Com- 
pany. 

Possession  of  the  highway  and  of  the  premises  adjoining.     Action 

for  public  nuisance.    Evidence. 

The  oconpation  of  premiaes  on  the  line  of  %  highway  for  a  period  of  twenty  yean 
or  more,  without  any  paper  title  affords  no  presumption,  as  matter  of  law,  that 
the  possettot's  title  extends  beyond  the  limlte  of  his  aotnal  possession  or  to  the 
centre  of  the  highway. 

Kor  oan  a  person  aoqulre  a  title  to  any  portion  of  the  highway  by  an  occopaney  of 
it  with  his  wagons  and  carriages  and  those  of  his  customers,  if  such  occupancy  is 
not  adverse  to  the  rights  of  the  public,  or  nnder  some  other  claim  of  right  to  the 
premises  than  as  a  highway. 

The  decision  in  Hatch  v.  Vt.  Central  Railroad  Company^  26  Yt.  tf ,  recognized. 

No  action  on  account  of  a  public  nuisance  can  be  sttstained  by  a  person  who  hat 
not  sustained  special  damage  from  it. 
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In  un  action  aRaisflt  a  railroad  company,  who  are  not  made  liable  for  conseqaential 
damage,  occasioned  by  the  conitmction  of  their  road,  to  persons  whose  leods  are 
not  taken,  evidence  as  to  the  manner  in  which  they  have  constructed  their  road 
npon  premises  not  belonging  to  the  plaintiff,  is  inadmissible,  if  it  does  not  tend  to 
show  that  the  company  have  exceeded  their  powers  or  have  been  negligent  in  the 
exercise  of  them.  , 

A  certified  copy,  from  the  records  of  a  town,  of  what  purports  to  be  the  location  of 
a  railroad  in  that  town,  is  admissible  in  evidence  for  the  purpose  of  showing  that 
ench  a  paper  was  on  record. 

Action  on  the  case  to  recover  damages  sustained  by  the 
plaintiff  in  consequence  of  the  construction  by  the  defendants  of 
their  raibroad.  Plea,  the  general  issue ;  trial  by  jury,  November 
Term,  1855, — Pierpoint,  J.,  presiding. 

On  tjie  trial  the  plaintiff  introduced  evidence  tending  to  prove 
that,  at  the  time  of  the  injury  complained  of,  he  was  the  owner,  and 
in  the  occupancy  of  a  large  and  valuable  building  at  the  comer  of 
Main  and  Water  streets,  in  Burlington,  in  which  he  carried  on  a 
large  bakery  and  grocery ;  and  that  said  building  and  grounds  were 
of  the  value  of  seven  thousand  dollars ;  and  that  the  defendants 
built  an  embankment  of  the  height  of  three  feet  or  more  across 
Main  and  Water  streets,  and  adjoining  said  bakery  and  store,  and 
within  twelve  feet  of  the  comer  of  the  same,  without  taking  any  of 
the  plaintiff's  land ;  and  offered  evidence  to  prove  that  the  defend- 
ants* could  and  might,  with  equal  convenience  to  themselves  and 
the  public,  at  an  additional  outlay  of  €ihj  dollars,  have  carried 
their  tra^k  at  least  fifteen  feet  further  from  the  plaintiff's  building, 
and  thereby  have  reduced  the  damages  to  the  plaintiff  at  least  one 
thousand  dollars ;  and  that  the  defendants  might  and  could  have  so 
altered  the  grading  of  said  railroad  at  the  crossing  of  said  Main 
and  Water  streets,  without  any  additional  expense,  and  without 
any  temporary  or  permanent  injury  to  themselves,  as  to  have  the 
said  railroad  track  cross  said  Main  and  Water  streets  at  the  grade 
of  said  streets,  instead  of  three  feet  above ;  and  that  the  crossing 
said  streets  at  the  grade  of  said  streets  by  the  said  railroad  track 
would  have  been  a  trifiing  injury  to  the  plaintiff's  property,  com- 
pared to  that  now  sustained  by  him ;  but,  the  testimony  being  ob- 
jected to,  the  court  excluded  it. 

The  plaintiff,  to  show  title,  gave  evidence  that  he  had  been  in 
possession  of  said  building  more  than  twenty  years,  claiming  all 
the  time  as  owner,  and  that  said  building  so  used  as  a  bakery  and 
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grocery  as  aforesaid,  was  built  on  the  line  of.  the  street,  and  that, 
during  all  the  time  of  his  said  occupancy,  his  wagons,  carts  and 
carriages,  and  those  of  his  customers  used  and  occupied  said  Main 
and  Water  streets  adjoining  and  before  the  doors  of  said  building; 
and  claimed  that  from  such  occupation  and  possession  the  law 
would  presume  his  title  extended  to  the  middle  of  said  Main  street 
and  the  middle  of  said  Water  street ;  but  the  court  decided  that 
the  plaintiff's  right  was  limited  by  his  enclosure  or  building,  and 
would  give  him  no  rights  beyond  the  limits  of  the  highway,  as  no 
paper  title  had  been  shown. 

The  plaintiff  introduced  evidence  tending  to  show  that  the  base- 
ment floor  of  his  bakery  was  on  a  level  with  the  grade  of  Main  and 
Water  streets,  and  that  there  was  a  door  of  entrance  both  on  Main 
and  Water  streets,  and  that  the  water,  before  the  building  of  said 
railroad,  flowed  away  from  the  building  and  towards  paved  water 
courses  constructed  for  the  purpose  of  conducting  said  water  along 
said  streets,  and  that,  afler  the  building  of  the  railroad,  access  to 
said  doors  of  entrance  was  nearly  or  quite  impracticable  for  teams ; 
and  that  the  water  course  for  the  passing  of  the  water  coming 
down  Main  street  was  insufficient  to  pass  the  water,  and  that  in 
hard  showers  it  was  obstructed  and  remained  in  the  street  before 
the  plaintiff's  doors ;  and  that  before  the  building  of  said  railroad 
the  water  coming  down  Water  street  was  carried  by  an  open  paved 

drain  near  the  centre  of  the  street,  but  that  in  building  said  railway 

• 

across  said  Water  street,  the  railway  was  raised  above  the  paved 
drain,  and  no  water  course  lefl,  and  that  thereby  the  water  was 
obstructed  and  thrown  upon  the  street,  near  to  and  in  front  of  the 
plaintiff's  door ;  and  that  it  so  remained  for  a  considerable  time, 
making  a  mud-hole  in  which  swine  were  accustomed  to  wallow. 

The  plaintiff  also  offered  evidence  tending  to  show  that  the 
street  commissioners  of  Burlington  proposed  to  Gov.  Paine,  then 
president  of  the  defendants,  that  the  town  of  Burlington  would 
give  fifty  dollars  if  the  defendants  would  pay  fifty  dollars  more, 
and  fill  up  said  streets  adjoining  the  plaintiff's  bakery,  aud  make 
suitable  water  courses  for  carrying  off  the  water ;  but  that  Paine 
declined,  but  offered  to  pay  twenty-five  dollars,  which  was  only  a 
small  part  of  what  it  would  cost  to  make  said  streets  convenient, 
with  suitable  water  courses. 
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The  evidence  introduced  by  the  defendants  tended  to  prove  that 
the  road  did  not  obstruct  the  water  courses,  but  that  they  remained 
open,  as  before  the  road  was  made. 

,  The  plaintiff  requested  the  court  to  charge  the  jury  that  it  was 
the  duty  of  the  defendants,  in  constructing  the  railroad  across  said 
streets,  in  front  of,  and  near  said  building,  not  only  so  to  construct 
their  road  as  to  do  as  little  damage  as  they  could  to  the  plaintiff, 
without  materially  injuring  said  railroad,  but  that  they  were  bound 
to  incur  any  reasonable  expense  that  might  be  necessary  to  restore 
the  water  courses  and  streets  to  their  former  state  of  usefulness, 
and  that  this  was  not  merely  a  duty  to  the  public,  but  that  any 
property  holder  adjoining  the  crossing  of  said  streets,  who  was  in- 
juriously affected  by  the  defendant's  neglect,  would  be  entitled  to 
redress. 

The  defendant  offered  in  evidence  a  certified  copy  of  the  records 
of  the  town  of  Burlington  of  what  purported  to  be  a  location  of 
the  defendants'  railroad  in  Burlington,  to  the  admission  of  which 
the  plaintiff  objected,  but  the  objection  was  overruled  and  the 
paper  admitted. 

The  evidence  tended  to  prove  that  the  railroad  constructed  in 
front  of  the  plaintiff's  bakery  was  constructed  upon  the  public 
highway,  and  was  a  part  of  the  first  and  only  railroad  constructed 
by  the  defendants  in  the  town  of  Burlington,  and  had  been  in  con- 
stant use  by  the  defendants  ever  since  its  construction. 

The  plaintiff  insisted  that  the  defendants  had  not  made  a  suffi- 
dent  defense  to  the  plaintiff's  action,  as  there  was  no  evidence 
that,,  in  the  location  and  construction  of  said  railroad,  the  require- 
ments of  the  charter  of  the  defendants  had  been  complied  with. 

The^  court  instructed  the  jury  that  the  copy  of  the  records  of 
Burlington,  introduced  by  the  defendants,  was  no  evidence  of  the 
fact  that  the  location  of  the  road  was  made  by  the  directors  of  the 
company,  but  if  they  found,  from  other  evidence  in  the  case,  that 
the  road,  the  construction  of  which  was  complained  of  by  the  plain- 
tiff, was  a  part  of  the  first  and  only  railroad  that  the  defendants  had 
constructed  in  the  town  of  Burlington,  and  that  the  same  had  been 
used  by  the  defendants  from  the  time  of  its  construction  hitherto, 
it  would  be  a  sufficient  defense  to  the  action,  unless  it  appeared 
that  in  th§  construction  or  use  of  the  road,  the  defendants  ha4 

11 
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done  what,  by  law,  they  were  not  authorized  to  do,  or  had  omitted 
to  do  what  the  law  required  them  to  do,  and  that  the  plaintiff  had 
suffered  damage  by  such  act  or  omission ;  that  the  defendants  had 
a  right  to  determine  upon  what  line  and  upon  what  grade  they 
would  construct  their  railroad,  and  for  such  determination  and  con- 
structioq  they  were  not  responsible  to  the  plaintiff  in  this  action ; 
and  if  the  defendants,  in  good  faith,  constructed  the  road  in  front 
of  the  plaintiff  *s  'premises,  upon  the  line  and  grade  they  did,  they 
were  not  responsible  in  this  action,  unless  they  obstructed  the  water 
course  or  courses  crossing  the  railroad,  so  as  to  cause  the  water  to 
flow  upon  the  premises  of  the  plaintiff;  if  they  did  so  obstruct 
the  water  course,  the  plaintiff  was  entitled  to  recover  all  the  dam- 
ages he  had  sustained  thereby ;  or,  if  the  defendants,  in  forming 
the  embankment  in  front  of  the  plaintiff's  premises,  through  care- 
lessness, negligence,  or  lyanton  disregard  of  the  rights  of  the  plain- 
tiff to  pass  to  and  fix>m  his  premises,  unnecessarily  obstructed  or 
hindered  him  in  so  passing,  the  defendants  would  be  liable  in  this 
action  for  such  damages  as  the  plaintiff  had  thereby  sustained; 
that  although  the  embankment  made  by  the  defendants  might  have 
caused  water  to  stand  in  the  highway  in  front  of  the  plaintiff's 
premises  so  that  a  hog  could  wallow  in  it,  the  defendants  were  not, 
on  that  account,  liable  in  this  action,  unless  the  plaintiff  proved  that 
be  had  sustained  some  special  damage  in  consequence  thereof, 
and  that  there  was  no  evidence  tending  to  prove  any  such  special 
daipage. 

Verdict  for  the  defendants.    lS:(ceptions  by  the  plaintiff. 

2),  A.  Smalley  an4  C.  Lindey  for  the  pMndff. 

Roberts  ^  Chittenden  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  think  the  court  below  were  right  in  limiting 
the  plaintiff  to  the  line  of  the  highway.  The  case,  it  is  true,  shows 
that  the  plaintiff's  store  was  built  upon  the  line  of  the  highway,  and 
that  he  had  been  in  the  possession  of  the  premises  for  more  than 
twenty  years ;  but  no  title  deeds  wer^  put  into  the  case,  and  we 
C^umot  presume,  as  matter  of  law,  in  the  absence  of  proof,  that  the 
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plaintiff's  title  went  beyond  his  actual  possession.  Although  the 
case  shows  that  the  highway,  contiguous  to  the  plaintiff's  store,  was 
used  by  him  and  by  his  customers  for  their  wagons,  &c.,  yet  there 
was  no  pretense  that  such  occupancy  was  adverse  to  the  rights  of 
the  public,  or  under  any  claim  of  right,  except  as  a  common  high- 
way, and,  as  such,  to  be  used  by  any  one  who  had  occasion  to  use 
it;  and  there  is  nothing  in  the  case  to  show  any  improper  use  of 
the  highway  by  the  plaintiff  any  more  than  by  any  of  his  cus- 
tomers. The  case  then  does  not  call  upon  us  to  decide  what  would 
have  been  the  rights  of  Hatch,  if  any,  in  case  it  had  been  shown 
that  he  owned  the  fee  in  the  land,  to  the  centre  of  the  highway. 
It  will  be  time  enough  to  decide  such  a  case  when  one  arises. 
Unless  the  plaintiff  can  stand  upon  the  ground  of  negligence  or 
want  of  proper  care  in  the  defendants,  in  the  construction  of  their 
road,  the  principles  of  the  case  were  settled  by  this  court  in  their 
previous  decision ;  25  Vt.  49.  The  jury,  by  their  verdict,  have 
negatived  all  negligence  or  a  wanton  disregard  to  the  rights  of  the 
plaintiff,  in  raising  the  embankment  in  front  of  the  plaintiff's  store ; 
and  have  found  that  the  plaintiff's  right  of  ingress  and  egress  from 
his  store  has  not  been  unnecessarily  obstructed. 

The  plaintiff  also  had  the  benefit  of  the  instruction  to  the  jury, 
that,  if  the  water  course  crossing  the  railroad  was  obstructed  so  as 
cause  the  water  to  flow  back  upon  the  plaintiff's  land,  to  his  in- 
jury, he  was  entitled  to  his  action. 

It  is  clear  the  court  was  right  in  telling  the  jury  that  the  plain- 
tiff could  not  recover,  although  the  defendants  caused  the  water  to 
stand  in  the  highway  in  front  of  his  store,  without  proof  of  special 
damage.  If  the  standing  water  became  a  nuisance  to  the  public, 
the  remedy  would  be  by  indictment,  and  not  by  private  action, 
unless  in  case  of  fecial  damage.  The  plaintiff  has  no  ground  to 
complain  of  the  charge  of  the  court  in  any  respect 

We  are  now  required  to  see  if  any  errors  were  committed  in  the 
trial  of  the  cause,  in  the  admission  or  exclusion  of  evidence,  to  the 
injury  of  the  plaintiff.  It  has  been  settled,  even  by  our  own  courts, 
that  it  is  competent  for  the  legislature  to  frnnt  the  right  of  build- 
ing a  railroad  without  requiring  compensation  to  be  made  to  land- 
owners for  consequential  damages  in  cases  in  which  no  land  has 
\)eeji  actually  taken  for  the  use  of  the  road ;  and,  as  the  legislature 
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have  not  required  compensation  to  be  made  in  a  case  like  this,  for 
consequential  damages,  the  plaintiff  must  be  without  redress  so 
long  as  the  company  keep  within  their  powers,  and  are  not  guilty 
of  negligence  or  a  want  of  care  in  the  exercise  of  their  powers 
under  their  charter.  Testimony,  then,  to  be  admissible,  should 
tend  to  show  that  the  company  have  exceeded  their  powers,  or 
have  been  negligent  in  the  exercise  of  them.  The  offer  made  to 
Gov.  Paine,  the  president  of  the  company,  by  the  street  commis- 
sioners, to  fill  up  the  streets  adjoining  the  railroad  and  the  plain- 
tiff's bakery,  and  the  reply  of  Gk)v.  Paine  to  it,  was  properly 
excluded.  It  had  no  bearing  upon  the  question  of  negligence  in 
the  defendants  while  engaged  in  the  execution  of  their  powers,  and 
besides,  the  declaration  of  Paine  would  not  be  evidence  against 
the  company,  unless  made  by  him  relative  to  something  within  his 
agency. 

We  see  no  good  objection  to  the  admission  of  a  certified  copy 
of  what  purports  to  be  a  location  of  the  road,  from  the  records  of 
the  town  of  Burlington.  It  is  not  stated  for  what  purpose  it  was 
offered,  or  for  what  purpose  it  was  admitted. 

It  is  clearly  evident  that  such  a  paper  was  on  record,  and  the 
jury  must  have  found,  under  the  charge  of  the  court,  that  the  de- 
fendants have  constructed  the  road,  and  have  ever  since  used  it. 
If  it  was  necessary  for  the  defendants  to  prove  a  location,  this  was 
proof  enough  of  it ;  and  the  theoiy  of  the  plaintiff's  action  goes 
upon  the  ground  that  the  road  was  located  in  the  very  place  where 
it  now  is,  and  the  complaint  is,  that  the  location  and  the  oonstnio- 
tion  of  the  road  were  both  improper. 

The  judgment  of  the  county  court  is  affirmed. 
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Ebenezer  Shebman  v.  Lutheb  p.  Blodoett. 

JSvidence, 

A  witnees  may  be  inquired  of,  and  may  testify  as  to  his  opinion  respecting  the  sol- 
vency of  a  person,  when  he  has  stated  the  &cts  and  means  of  knowledge  upon 
which  liis  opinion  is  founded. 

Action  on  the  case  against  the  defendant  for  having,  as 
sheriiF,  taken  insufficient  bail  on  mesne  process.  Plea,  the  general 
issue;  trial  by  y  November  Term,  1855, — Pier- 
point,  J.,  presiding. 

The  plaintiff  having  made  out  a  prima  facie  case,  the  defendant 
introduced  testimony  to  show  that  the  bail  was  sufficient  at  the  time 
it  was  taken.  A  witness  stated  that  the  bail,  at  the  time  of  the  ser- 
vice of  the  writ  which  the  bail  endorsed,  owned  certain  real  estate 
and  personal  property,  which  he  described,  and  his  means  of  know- 
ing the  then  situation  and  circumstances  of  the  bail.  The  counsel  for 
the  defendant  then  asked  the  witness  what,  in  his  opinion^  from  his 
knowledge  of  the  said  Ahira,  (the  bail,)  and  his  affairs,  was  the 
value  of  said  AhircCs  property  over  and  above  what  he  owed,  at  the 
time  the  defendant  served  the  writ  f  To  the  question  so  put  by  the 
defendant's  counsel,  the  counsel  for  the  plaintiff  objected.  The 
objection  was  overruled  by  the  court,  and  the  witness  answered  the 
question,  to  which  decision  the  plaintiff  excepted. 

D.  A,  SmaUey  and  (7.  Linsley  for  the  plaintiff. 

J.  Maeck  for  the  defendant 

By  the  court.  We  have  no  doubt  the  evidence  objected  to 
was  properly  admitted. 

The  solvency  of  an  individual  is  a  matter  resting  somewhat  in 
opinion ;  and,  in  the  present  case,  the  witness  had  stated  what  prop- 
erty the  bail  owned  at  the  time  he  entered  bail,  and  his  means  of 
knowing  the  situation  and  circumstances  of  the  bail ;  certainly  there 
oonld  then  be  no  objection  to  his  giving  his  opinion  from  his  knowl- 
edge of  the  bail,  and  of  his  affairs,  what  he  thought  he  was  worth. 

Judgment  affirmed* 
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Merrill,  Townsend  &  Boyxton  r.  Leverett  B.  Englesby, 
trustee  of  Jacob  C.  IIawley;  Asahel  Peck  and  others 
clattnants. 

Practice.      Votdy   or  inoperative  and  defective  assignments;  how 
remedied.     Trustee  process.     Statute  of  frauds. 

Upon  exceptions  to  a  decision  of  the  county  court  in  reference  to  the  liability  of  a 
pemon  summoned  h»  a  trustee,  by  which  his  difclosure  is  made  a  part  of  the  caFei 
and  no  evider.c«  appears  to  have  been  introduced  in  coKtrcdictiou  of  it,  the  ctate- 
ments  contained  in  the  disclosure  will  be  regarded  as  facta  found  by  the  county 
court. 

An  alignment  which  is  defective,  on  account  of  its  containing  a  resulting  trust 
before  providing  for  all  of  the  asFignor's  creditors,  may  be  lemedied  by  a  new 
assignment,  and  probably,  without  re  oit  to  a  new  assignment,  by  a  mere  declar- 
ation of  trust  in  favor  of  all  of  the  creditors. 

The  word  "  void'*'^  in  the  act  of  1843,  declaring  certain  general  assignments  void,  &c., 
construed  as  implying  only  inoperative  or  voidable. 

An  assignment  which  is  inoperative  under  that  statute,  on  adcount  of  its  generality, 
may  be  cured  by  a  new  assignment,  less  genera),  in  which  a  Fubstantial  poitioi^  of 
the  assignor's  estate  is  omitted  and  left  exposed  to  attachment. 

An  assignment  which  is  void  or  Indperative  under  that  statute  will,  if  aneuted  to  by 
the  ci editors,  become  opeiative  and  binding  upon  them. 

Under  the  provision  of  the  statute  allowing  the  trustee  td  retain  or  deduct  his 
demands  against  the  principal  defendant  f^omthe  effects  in  his  hands,  he  may 
t-etaiu  whatever,  before  the  fervice  of  the  trustee  procefs,  he  becomes  legally  bound 
to  pay  to  any  third  party  on  account  of  the  prii.cipal  defendant. 

The  promise  of  an  assignee  to  keep  the  assigned  property  for  the  benefit  and  secu- 
rity of  certain  sureties  of  the  assignor  is  ka  original  undertaking,  and  not  within 
the  statute  of  frauds. 

Trustee  process.  The  following  facts  are  stated  in  the  dis- 
closure of  the  trustee,  or  appear  from  the  papers  attached  to  it. 

On  the  8th  day  of  December,  1851,  the  principal  defendant  exe*' 
cuted  and  deliveied  to  the  trustee  an  assignment  of  all  his  goods, 
chatties,  moneys,  debts,  accounts  and  demands,  and  all  the  real 
estate  he  owned,  or  was  interested  in,  in  the  to^irn  c^  Burlington,  in 
trust  for  the  benefit  of  certain  enumerated  creditors,  who  were 
divided  into  four  cla.sses,  and  a  distinction  by  way  of  preferences 
made  between  the  different  classes.  On  the  9th  of  the  same  Decern^ 
ber,  he  executed  and  delivered  to  the  trustee  another  assignment 
of  the  same  property,  and  in  all  respects  like  the  first,  except  that 
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it  contained  a  provbion,  after  the  payment  of  the  creditors  enume- 
rated and  divided  into  said  four  classes,  for  the  payment  of  all  6f 
the  assignor's  other  creditors.  On  the  10th  of  the  same  December, 
he  executed  and  delivered,  for  the  same  purposes  with  those 
expressed  in  his  assignment  of  the  9th,  an  assignment,  to  the  trustee, 
of  certain  debU  due,  notes  and  demands,  and  articles  of  personal 
property  specified  in  schedules  aimexed  to  the  assignment.  And 
on  the  Idth  of  the  same  month  he  executed  and  delivered  to  the 
trustee  a  conveyance  of  all  of  his  real  estate  in  the  town  of  Bur. 
lington  upon  the  same  trusts  and  for  the  same  purposes  expressed 
in  the  last  two  preceeding  assignments.  These  assignments  were 
marked  and  referred  to  in  the  order  of  their  dates  as  assignments 
A,  B,  C  and  D.  The  trustee  took  possession  of  most  of  the  prop- 
erty upon  the  execution  of  the  first  assignment,  and  there  was  no 
formal  surrender  of  that,  or  of  the  second  assignment,  upon  receiv- 
ing either  of  the  subsequent  ones.  There  was  a  horse,  sleigh,  and 
two  wagons  and  sundry  accounts,  most  of  which  were  for  less  than 
ten  dollars,  which  were  not  included  in  the  third  assignment,  lyit 
the  trustee  received  a  general  bill  of  sale  of  the  horse,  sleigh  and 
wagons,  dated  December  13th,  1851,  under  which  he  took  pos- 
session and  dispo.^ed  of  them,  and  their  proceeds  went  into,  and 
were  distributed  with  the  proceeds  of  the  property  sold  under  the 
assignment  Previous  to  the  service  of  the  trustee  process,  the 
trustee  had  paid  some  of  the  creditors  specified  in  the  first  three 
classes,  and  had  notified  those  specified  in  the  fourth  class  that  he 
was  prepared  to  pay  them  nine  per  cent  upon  their  claims  against 
Hawley,  and  some  of  them  had  accepted  of  that  dividend.  The 
third  class  of  creditors  under  the  assignments  "^'ere  sundry  persons 
who  were  to  be  indemnified  and  saved  harmless  from  all  liabilities 
they  had  incurred  as  sureties  and  endorsees  for  the  assignor,  among 
whom  were  Asahel  Peck  and  the  other  persons  who  appeared  as 
claimants  in  this  suit ;  atid  the  ti^stee  -disclosed  that  he  was  noti- 
fied by  the  said  Peck,  in  January,  r852,  not  to  surrender  to  Haw- 
ley the  property  received  under  the  assignments. 

At  the  March  Term,  1855,  Asahel  Peck,  Horace  Wheeler^ 
James  Morse,  Seth  Morse  and  Myron  Morse  appeared  as  claim- 
ants and  filed  allegations^  averring  that,  at  the  time  of  the  making 
of  said  assignments,  they  were  respectively  liable  as  sureties  for  the 
principal  defendant  to  a  large  amount, — that  the  assignment  was 
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made  to  secure  tbem  for  said  liabilities,  and  that,  before  the  service 
of  the  trustee  process  in  this  suit,  they  accepted  of  the  assignnient 
and  adopted  the  assignee  as  their  trustee,  and  thereby  acquired  a 
lien  upon  the  property  in  his  hands,  and,  relying  upon  the  same^ 
had  paid  most  of  the  demands,  whereon  they  were  liable,  &c.  An 
objection  was  made  to  the  said  Feck  being  allowed  to  appear  as 
claimant,  for  the  reason,  (as  alledged,)  that  he  had  not  such  an  inter- 
est in  the  matter  as  entitled  him  to  so  appear ;  but  the  county 
court.  May  Term,  1854, — Poland,  J.,  presiding, — overruled  the 
objection,  to  which  the  plaintiffs  excepted. 

The  allegations  of  the  claimants  were  then  traversed,  and  upon 
the  trial  of  the  issue  thus  formed,  at  the  November  Term,  1855, — 
PiERPOiNT,  J.,  presiding, — it  appeared  that  the  said  Peck  was,  at 
the  time  the  several  assignments  were  made,  surety  for  t*he  defen- 
dant Hawley,  to  an  amount  sufficient  to  absorb  the  funds  in  the 
trustee's  hands,  and  that  he  had  since  paid  such  liabilities  as  surety 
for  the  defendant;  itabo  appeared  that  said  Peck,  before  the  first 
assignment,  requested  the  defendant  to  furnish  him  security,  which 
the  defendant  promised  to  do  by  leaving  with  liis  (Peck's)  clerk, 
that  day,  good  notes  sufficient  for  that  purpose,  which  promise  was 
made  the  8th  day  of  December,  1851,  as  Peck  was  about  leaving 
for  Hydepark :  and  that  upon  his  return  the  defendant  informed 
him  that  he  had  put  into  the  hands  of  Englesby  property  sufficient 
to  secure  him  (Peck)  and  the  defendant's  other  endorsers. 

Peck  immediately  called  on  Englesby  and  requested  him  to  hold 
on  to  the  property  for  his  (Peck's)  security,  and  Englesby  agreed 
so  to  do ;  but  said  Peck  did  not,  at  the  time,  nor  did  Englesby  sup- 
pose that  Peck  would  be  entitled  to  any  more  than  his  proportion 
with  the  other  sureties  of  the  defendant ;  and  after  that  Englesby 
applied  to  Peck  and  received  from  him  advice  and  direction  in  ref- 
erence to  the  management  and  disposition  of  the  property. 

Thereupon  the  court  adjudged  that  the  trustee  was  not  liable,  and 
that  he  recover  his  costs ;  to  which  decision  the  plaintiff  also  ex- 
cepted. 

G.  F,  Edmunds  and  MoherU  4*  Chittenden  for  the  plaintiffs. 

The  first  assignment,  under  which  the  property  passed  into  the 
hands  of  the  trustee,  was  void  not  only  as  a  ^«n^a/ assignment  but 
^s  containing  a  resulting  trust ;  and  all  the  subsequent  assignments 
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were  void,  without  reference  to  the  first,  on  account  of  their  gene- 
rality. 

As  the  paper  **  A"  conveyed  all  the  property  of  Hawley,  and  was 
not  attempted  to  be  cancelled  or  revoked,  the  subsequent  instru- 
ments conveyed  nothing,  and  were  of  no  effect  as  against  the  suit 
of  the  plaintiffs;  10  Paige  210,  Brovmelly.  Curtis;  or,  at  most, 
they  merely  amounted  to  new  declarations  of  trust.  Neither  Haw- 
ley nor  Englesby  could  revoke  it ;  the  creditors  provided  for,  had 
acquired  an  interest  in  it  It  was  completely  binding  until  it  should 
be  judicially  condemned,  at  the  suit  of  a  creditor;  17  Vt.  207. 

The  two  last  instruments,  (had  there  been  no  others,)  were 
clearly  a  general  assignment  They  do  not  purport  to  be  partial 
and  Hawley  had  no  other  property,  save  that  mentioned  in  the  dis- 
closure ;  17  Vt  390,  Dana  v.  Lull. 

The  claimants  were  improperly  cited  in,  and  had  no  right  to 
appear.  The  statute,  (Com p.  Statutes  263,  §  53,)  neither  in  letter 
or  spirit  applies  to  such  a  case. 

The  proof,  under  theallegation,  merely  amounted  to  an  accept- 
ance of  the  assignment; — Hawley  has  given  no  other  order  or 
direction  as  to  ihe  property,  than  the  assignments ;  and  all  the 
promise  of  Englesby  to  Peck  amounted  to,  was  merely,  (as  both 
understood  it,)  that  he  would  hold  the  property  under  the  assign- 
ments for  the  benefit  of  Peck  and  the  other  creditors  in  his  class. 

Neither  party  supposed  they  were  entering  into  any  new  con- 
tract or  obligation,  and  the  promise  was  verbal.  See  Hazeltine  v. 
Page^  4  Vt  54 ;  19  Vt.  98,  Barney  v.  Douglass  ;  id.  644,  Strong 
V.  Mitchell, 

Such  being  the  facts,  the  application  of  Englesby  to  eminent 
counsel  for  advice  and  direction  in  the  matter,  created  no  new  right ; 
CtoodeU^.  Williams^  21  Conn.  419. 

The  trustee,  admitting  the  receipt  of  the  property,  must  be  held, 
unless  sufficient  matter  in  discharge  appears  on  the  record ;  2  Met. 
376;  17  Pick.  435 ;  21  Pick.  160. 

L,  B,  ^glesby  and  Underwood  Sf  Bard  for  the  trustee  and 
'  claimants. 

The  papers  marked  A,  B,  C  and  D,  are  not  to  be  construed  to- 
gether ;  as  it  is  obvious  that  the  papers  C  and  D  were  made  to 
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supersede  A  and  B ;  and  hence  A  and  B  are  no  part  of  the  con- 
tract contained  in  C  or  D. 

The  assignment  C,  upon  its  face,  purports  to  be  a  specific  or  par^ 
tial  assignment ;  and  the  claims  to  be  secured  by  it  are  bonajide* 
It  is  the  duty  of  the  plaintiffs,  who  seek  to  overthrow  the  assign- 
ment upon  the  ground  that  it  is,  in  fact,  a  general  assignment,  to 
prove  this ;  Mtissey  et  ah  v.  Noyes  et  aL,  26  Vt.  474-5. 

The  trustee's  disclosure  and  the  papers  A  and  B,  do  not,  ex  vi 
termini,  prove  the  assignment,  cu  a  matter  of  law,  to  be  general  with* 
in  the  statute.  The  court  were  authorized  to  give  them  such  weight 
as  they  thought  proper,  and  upon  this  matter  this  court  cannot 
revise  the  finding  of  the  county  court,  any  more  than  they  could 
the  verdict  of  a  jury  ;  Cahoon  v.  Ellis  and  Tr.  18  Vt.  500 ;  Emer^ 
son  V.  Bradley  and  Tr.  18  Vt.  586  ;  Fish  v.  Field  and  Tr.  19 
Vt  141. 

The  agreement  on  the  part  of  Hawley  to  secure  Peck  in  his 
absence,  and  his  subsequent  communication  that  he  had  done  so  f 
and  the  fact  that  Peck  thereupon  went  to  Englesby  and  requested 
him  to  retain  and  dispose  of  the  property  for  his  benefit,  and  Eng- 
lesby's  agreeing  to  do  so,  and  then  disposing  of  the  property  under 
Peck's  advice  and  directions,  is  sufficient  to  show  that  Peck  was 
the  principal,  and  Englesby  his  agent ;  and  tha'  Peck  had  a  clear 
vested  interest,  which  he  could  enforce  at  law  or  in  equity.  Thia 
was  the  same  in  effect,  as  if  the  whole  property  had  been  put  into 
Peck's  hands  to  secure  him ;  and  establishes  Peck's  claim  indepen* 
dent  of  the  assignment. 

If  the  assignment  is  void  under  the  statute,  certainly  the  credi- 
tors would  have  a  right  to  make  any  other  arrangement  to  secure 
themselves ;  and  the  facts  clearly  tend  to  show,  and  the  court  are 
authorized  to  find,  that  Peck  was  proceeding  independent  of  the 
assignment ;  and  this  court  will  so  treat  it,  if  that  is  necessary  to 
sustain  the  decision  of  the  court  below  ;  Wheeler  et  al  v.  Evans  and 
Tr.y  26  Maine  133  ;  Leyro  v.  Staples,  21  Maine  252  ;  Fletcher  t* 
Clark,  29  Maine  485. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  Ch«  J«     In  regard  to  the  construction  which  is  to  be 
put  upon  the  case,  there  seems  to  be  some  difference  of  opinion 
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among  the  counsel.  But  it  seems  to  us  that,  as  the  disclosure  is 
fliade  part  of  the  case,  with  the  accompanying  documents,  and  as  no 
evidence  seems  to  have  been  introduced  in  contradiction  of  it,  and 
as  it  evidently  must  hav«  formed  the  basis  of  the  decision,  or  of 
any  understanding  decision  upon  the  subject,  it  must  be  regarded 
as  a  part  of  the  case  here^  and  the  statements,  as  facts  found ;  we 
feel  so  confident  such  must  have  been  the  understanding  of  the 
judge,  allowing  the  exceptions,  that  if-  we  adopted  any  different 
view  of  the  legal  constiiiction  of  the  exceptions,  we  should  feel 
bound  to  give  an  opportunity  to  have  the  exceptions  revised  by  the 
judge. 

In  this  view  of  the  case,  it  seems  to  us  all  the  assignments  must 
be  regarded  as  void  or  inoperative,  under  the  statute  of  1843.  We 
should  not  find  any  difiiculty  in  adopting  the  view  of  the  court,  in 
Ingraham  v.  Wheeler^  6  Conn.  277,  and  thus  conclude  that  the 
latter  assignment,  C  and  D,  which  is  evidently  but  one  transaction, 
is  not  vitiated  by  the  former  assignments,  A  and  B,  which  were 
never  rescinded  or  formally  surrendered.  These  instruments, 
which,  in  the  language  of  the  statute,  were  void  as  to  creditors  of 
the  assignor,  by  reason  of  being  general,  and  one  of  them  also  by 
reason  of  a  resnltin'g  trust  before  providing  for  nil  the  creditors, 
probably  were  not  afl^ected  with  any  taint  or  vice  which  rendered 
them  incurable.  They  were,  in  a  more  strict  sense,  imperfect,  or 
defective ;  and  were,  on  that  account,  vmdaMe  by  the  credi- 
tors of  the  assignor,  as  is  said  in  Edxoardi  v.  Mitchell  1  Gray 
239,  by  Shaw,  Ch.  J.,  "  such  conveyance  is  not  absolutely  void,  but 
voidable  only  by  creditors."  And  although  our  statute  of  1843 
uses  the  term  "  void  as  to  creditors,"  it  is  obvious  nothing  more  is 
intended,  than  inoperative,  or  voidable.  It  is  more  like  the  statute 
of  frauds,  by  which  certain  contracts  are  made  of  no  obligation 
unless  in  writing.  They  are  only  defective  in  this  particular.  It  is 
a  further  formality,  which  is  made  requisite  by  the  law.  This  may 
be  done  at  any  time,  and  it  is  not  needful  to  wipe  out  the  former 
hieffectual  contract.  So,  too,  in  regard  to  this  assignment,  the 
resulting  trust,  without  provision  for  all  the  assignor's  creditors,  was 
an  omission  which  the  law  would  not  sanction,  and  which  enabled 
the  creditors  to  avoid  it.  But  the  assignment  B  supplied  this 
defect  by  providing,  in  terms,  for  the  payment  of  all  the  assignor's 
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debts.  This  was  not  only  allowable,  but  it  was  certainly  commend- 
able, and  we  see  no  reason  whj  it  might  not  be  done  bj  a  mere 
declaration  of  trust  in  favor  of  all  the  creditors,  in  addition  to  the 
former  assignment,  without  making  the  whole  paper  anew.  So, 
too,  in  regard  to  the  generality  of  the  two  first  assignments,  it 
was  a  fact  which  made  the  whole  contract  voidable  or  inoperative, 
as  to  the  creditors ;  but  it  was  a  defect  which  maj  be  cured  bj 
excepting  some  substantial<portion  of  the  estate,  and  leaving  it  open 
to  attachment  And  the  fact,  that  two  additional  papers  were  made 
transfering  the  same  property  with  certain  qualifications,  and  less 
general  forms  of  conveyance,  shows  veiy  clearly  that  it  was  the 
purpose  of  the  assignor  and  the  trustee,  to  abandon  the  former  con- 
tracts, and  to  make  one  in  conformity  to  this  provision  of  the  stat- 
ute. But,  from  the  disclosure  of  the  trustee,  we  do  not  think  it 
could  fairly  have  been  found  by  the  county  court,  that  any  sub- 
stantial part  of  the  property  was  omitted,  or  that  it  was  in  any  such 
state,  being  conveyed  to  the  trustee  or  assignor  by  a  cotempora- 
neous  bill  of  sale,  as  to  leave  the  assignment  anything  but  a  general 
assignment,  within  the  decision  of  this  court  in  Mousey  v.  Noyes  ^ 
Co.  26  Vt.  462. 

The  only  remaining  question  in  the  case  is,  whether  the  assign- 
ment was  capable  of  being  made  operative  as  to  such  creditors  as 
assented  to  it,  and  thereby  make  the  assignee  their  trustee.  After 
some  hesitation,  we  are  compelled  to  believe,  notwithstanding  the 
apparent  incongruity  of  admitting  that  a  contract  of  assignment, 
void  or  voidable  under  the  statute,  may  be  so  far  affirmed  by  the 
creditors  themselves,  as  to  be  binding,  not  only  upon  themselves, 
but  good  as  against  the  other  creditors,  as  to  whom  jt  was  origi- 
nally void  or  voidable,  that  the  proposition  is  maintainable  upon 
the  soundest  principle. 

This  is  certainly  the  doctrine  maintained  in  some  of  the  Massa- 
chusetts cases  refered  to  in  argument,  Russell  v.  Woodward  10 
Pick.  408 ;  where  it  is  assumed  that,  as  fast  as  creditors  become 
parties  to  a  deed  of  assignment  for  the  benefit  of  creditors,  the  trust 
in  their  favor  is  made  operative,  even  against  attaching  creditors 
who  are  not  parties,  and  who  are,  by  consequence,  not  bound  by 
the  assignment  in  its  original  form ;  Edwards  v.  Mitchel,  Supra^ 
and  other  cases,  1  Gray. 
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And  upon  careful  reflection,  I  must  say  that,  such  a  doctrine 
seems  to  me  altogether  consonant  to  the  statute,  to  the  strictest 
principle,  and  every  way  salutary  in  its  operation. 

It  is  certainly  not  uncommon,  where  a  contract  or  proceeding  is 
in  terms  declared  void,  as  to  particular  persons,  to  construe  this  as 
synonymous  with  yoidahle  or  inoperative.  This  is  one  of  the  ordi- 
nary significations  of  the  term,  and  more  natural  than  any  other, 
when  applied  to  a  subject  matter  of  this  kind.  These  assignments 
are  made  inoperative,  or  in  popular  language  void,  as  to  particular 
persons.  It  is  obvious,  if  all  the  creditors  assent,  the  defect  is 
cured.  It  could  not,  with  any  show  of  reason,  be  claimed  that,  if 
all  the  creditors  became  parties  to  the  instrument,  whether  by  deed 
or  parol,  that  they  would  not  be  bound  by  it,  or  that  they  might, 
after  the  trustee  had  gone  on  in  faith  of  the  arrangement,  and  col- 
lected the  fund,  and  was  ready  to  distribute,  any  one  or  more  of 
them,  recede  from  their  contract,  and  hold  the  property  by  attach- 
ments. This  ought  not  to  be  so.  As  is  said  in  Edwards  v.  Mitch' 
dy  the  principle,  vdenti  nor  fit  injuria,  applies  to  such  assent  And 
if  the  assent  of  all  makes  it  binding,  it  is  difficult  to  see  why  the 
assent  of  any  less  number  must  not  have  the  same  effect,  as  to 
ihem.  And  this  making  it  binding  upon  these  creditors,  it  is  bind- 
ing upon  the  other  creditors,  if  it  be  such  a  disposition  of  the  effects 
as  the  creditor  has  a  right  to  make. 

The  contract,  here  relied  upon,  is  nothing  more  than  the  assign- 
ment of  property,  for  the  security  of  certain  sureties  who,  in  faith  of 
this  assignment,  have  assumed  th^  debts  and  paid  them.  This  is 
certainly  such  a  contract  as  the  law  recognizes.  It  is  nothing  more 
than  preferring  certain  creditors,  by  way  of  mortgage  or  pledge  of 
personal  property.  And  the  fact  that  it  is  done,  as  to  the  debtor^ 
by  this  instrument  which,  until  assented  to  by  the  creditors,  is  void- 
able by  them,  will  make  no  difference.  It  is  good  to  divest  the 
debtor  of  the  property ;  and,  when  assented  to  by  the  creditor,  it  is 
good  as  to  him,  and  binds  the  trustee  to  retain  the  property,  and 
^thfully  to  execute  the  trust,  unless  his  contract  is  within  the  stat- 
ute of  frauds ;  and  we  have  no  difficulty  upon  this  point  The 
undertaking  of  the  trustee  is  an  original  undertaking,  upon  a  new 
consideration,  and,  in  no  sense,  for  the  debl  of  another.  He  prom- 
ised to  keep  the  property  for  the  claimants  security.    Nobody  else 
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had  assumed  any  similar  undertaking.  This  was  not  a  collateral 
promise.  If  it  were,  a  third  person  who  undertakes  to  keep  prop^ 
erty  of  one  person,  to  save  a  debt  to.  another,  could  never  be  called 
to  an  account,  unless  the  undertaking  was  in  writing.  But  no  one 
ever  entertained  any  such  belief.  There  is  no  duty  upon  the  trus« 
tee  which  is  not  new  and  original,  and  without  any  other  similar 
duty  upon  another,  to  which  it  is  collateral  The  case  of  a  trustee 
who  owes  a  debt  to  the  principal  debtor  and  promises,  by  parol 
merely,  and  without  any  new  consideration,  or  being  released  by 
the  principal  debtor,  to  pay  it  to  the  claimant,  is  certainly  not,  in 
any  sense,  analagous  to  the  present 

It  will  be  obvious,  that  the  view  here  adopted  is  possibly^  ta 
some  extent,  at  variance  with  one  line  of  argument  adopted  by  me,, 
in  my  opinion  in  Mussey  v.  Noyes  Sf  Co.  But  I  have  no  occasion 
here  to  vindicate  the  correctness  of  what  I  may  have  said  in  that 
case.  I  adopted  the  view  of  the  New  York  cases  upon  that  sub^ 
ject,  as  I  there  say,  contrary  to  my  convictions  of  the  justice  and 
propriety  of  the  case ;  and  if  the  view  we  now  take  is,  in  any  sense^ 
in  conflict  with  any  of  the  views  there  put  forth,  which  is  not  alto^ 
gether  certain,  I  must  say,  that  the  New  England  cases  upon  this 
subject,  to  the  extent  necessary  to  be  here  adopted,  seem  to  us 
altogether  sound.  And  had  precisely  the  same  view  been  taken  of 
the  subject  in  Noyea  v.  Musse^y  the  result  must  there  have  been 
the  same,  in  all  respects,  that  it  was. 

This  case  may  very  properly  be  decided  upon  the  views  adopted 
in  Bradley  S^  Co.  y.  Dow  Sf  Drustees,  one  year  since,  in  this 
county,  that  as  the  plaintiffs  here  attempt  to  charge  the  trustee 
under  the  statute,  they  recognize  the  assignment  from  the  debtor 
to  him,  as  creating  a  valid  trust,  sufficient  to  enable  him  to  hold 
the  property  under  the  statute ;  and  while  they  attempt  to  charge 
the  trustee  under  the  statute,  they  must  be  content  to  allow  him  all 
the  rights  which  the  statute  accords  to  him,  one  of  which  is  to  re« 
tain  enough  to  pay  what  the  principal  debtor  owes  him.  And  no 
question  has  ever  been  made,  that  he  might,  under  this  provision, 
];«tain  any  amount  of  property  or  money  wl^ich  he  had  become 
legally  bound  to  pay  to  any  third  party,  on  account  of  the  principal 
debtor,  before  the  service  of  the  trustee  process. 

It 'would  seem,  from  the  finding  of  the  court  upo^  tb^  issue 
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Joined,  that  a  sufficient  trust,  in  favor  of  the  claimants,  was  created 
by  the  contract  of  the  parties,  ahogether  independent  of  the  assign- 
ment, to  bind  the  trustee  to  hold  the  property  for  them.  But  we 
think  it  not  very  material,  whether  the  trust  is  under  the  assign- 
ment, or  independent  of  it  The  creditors,  all  of  them,  so  long  as 
they  acquiesce  in  the  doings  of  the  assignee,  ought  to  be  bound  by 
it ;  and  they  must  also  be  bound  by  any  new  and  legal  obligations 
which  the  assignee  shall  assume  after  the  assignment,  and  before 
the  service  of  the  trustee  process  as  much  as  by  his  proceedings 
imdcr  the  assignment 

We  have  not  been  able  to  discover  any  sufficient  reason,  why 
the  decision  of  the  county  court,  in  admitting  the  claimants  to 
become  parties  to  the  suit,  was  not  in  strict  compliance  with  the  * 
statute*  *^  If  it  shall  appear  that  any  goods,  effects  or  credits  in  the  * 
Lands  of  any  supposed  trustee  are  claimed  by  any  other  person,  by 
force  of  an  assignment  of  the  principal  debtor,  or  otherwise,  the 
ooart  may  permit  such  claimant  to  appear." 

Judgment  affirmed. 


M.  Notes  Sc  Co.  v.  Ira  J.  Nichols. 

Guarantff,    Proof  of  notice  of  acceptance,  Sfc.    Construction  and 
requirements  of,  S^c,  Sfc,    Discharge  of,  Sfc, 

Testimoiif  showing  the  object  for  which  a  gnarant^  was  given,  that  the  gnarantor 
was  present  when  it  was  delivered,  and  knew  of  a  purchase  of  goods  which  the 
principal  made  nnder  a  contract  contemplated  by  the  guaranty,  the  guarantor's 
acquaintance  with  the  business  of  the  principal,  and  his  general  knowledge  re- 
.spectlDg  the  business  transactions  between  the  principal  and  the  party  to  whom 
the  guaranty  is  addressed,  is  admissible  for  the  purpose  of  proving  notice  to  the 
gusraator  of  tlie  acceptance  of  the  guaranty,  and  of  the  transactions  of  the  other 
parties  under  it. 

Notice  to  the  guarantor  of  "oftowf  ik*  amowu  "  of  the  advancements  which  are  made 
to  the  principal,  on  the  credit  of  the  guaranty,  is  all  the  notice  which,  in  this  re- 
s^t,  n^ed  be  giyen. 
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Technical  rules  are  not  to  be  resorted  to  in  the  construction  of  a  guarantj*  where  the 
meaning  of  the  parties  is  plain  and  obvious. 

The  defendant  promised  the  plaintiift  that  if  they  would  ftimish  N.  with  mer- 
chandise "  upon  commission  or  otherwise,"  the  defendant  would  be  accountable 
for  all  N.'s  contracts  and  engagements,  and,  if  he  did  not  fblflll  them  as  agreed, 
the  defendant  would  guarantee  the  payment  thereof.  Held,  that  the  defendant  was 
liable,  under  such  a  guaranty,  for  merchandise  which  the  plaintiflb  made  a  direct 
and  absolute  sale  of  to  N. 

Heldj  also,  that,  under  such  a  guaranty,  it  was  not  necessary  that  payment  should 
first  be  demanded  of  the  principal,  and  notice  of  his  default  be  given  to  the  guar- 
antor, for  the  purpose  of  rendering  him  liable. 

Where  a  guaranty  is  absolute  and  binds  the  surety  to  the  Ailfllment  of  the  princi- 
pal's contract  unconditionally  and  in  general  terms,  no  demand  of  payment  of 
the  principal  and  notice  of  his  default  is  necessary  to  charge  the  guarantor. 

The  defendant  informed  the  plaintiflb  that  N.  was  desirous  of  obtaining  goods  upon 
a  credit,  and  guaranteed  the  ftilfilment  of  N.'s  agreements  with  the  plaintifft 
according  to  his  contracts.  A  contract  was  thereupon  entered  into  by  wliich  the 
plaintUEi  agreed  to  ftimish  N.  certain  goods,  to  be  paid  for  by  him  from  time  to 
time,  but  with  a  predion  that  the  goods  should  be  owned  by  the  plaintiift  until 
they  were  paid  for.  Held,  that  this  was  a  conditional  sale  upon  credit,  and  within 
the  fidr  scope  of  the  guaranty. 

The  contract  provided  that  N.  might  pay  for  the  goods  in  certain  kinds  of  barter, 
and  at  the  expiration  of  the  yen  return  the  goods  on  hand  at  a  certain  discount; 
and  that  his  indebtedness  under  a  former  contract,  for  which  the  defendant  was 
liable  under  a  previous  guaranty,  was  first  to  be  paid.  Held^  that  these  stipula- 
tions, not  operating  to  the  injury  of  the  defendant,  did  not  prevent  or  discbarge 
his  liability;  nor  would  it  be  affected  by  a  want  of  notice  of  N.'s  right  to  return 
the  goods. 

The  plaintiff^,  after  the  defimlt  of  N.,  attached  and  sold  his  goods,  inclading  those 
which  they  had  sold  him,  and  applied  the  avails  in  part  satisfaction  of  their  claim; 
and  they  received  from  N.  his  note  payable  on  demand,  secured  by  mortgage,  aa 
collateral,  and  not  to  be  credited  until  paid,  and  upon  which  nothing  had  been 
paid ;  and  they  had  also  purchased,  in  the  name  of  a  third  person,  a  prior  mort- 
gage upon  the  same  premises,  and  caused  it  to  be  foreclosed,  but  the  time  for  its  re- 
demption had  not  expired.  Heldy  that  neither  of  these  acts  discharged  or  aftoted 
the  liability  of  the  defendant  as  guarantor. 

Assumpsit  upon  two  guaranties.  The  cause  was,  by  the  agree- 
ment of  the  parties,  referred ;  and  the  referee  reported  a  balance 
in  favor  of  the  plaintiffs  of  $1,005.77,  including  interest,  together 
with  the  following  facts  found  and  decisions  made  bj  him. 

The  claims  of  the  plaintifis  were  founded  upon  two  guaranties 
signed  by  the  defendant,  dated  May  16,  1851,  and  June  17, 1852, 
and  were  for  merchandise  furnished  T.  W.  R.  Nichols,  upon  con- 
tracts signed  by  the  plaintiffs  and  T.  "W,  R.  Nichols.  The  guar- 
anties and  contracts  were  as  follows. 
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""  Burlington^  May  16,  1851. 

** Messrs.  M.  Noyes  &  Co.:  Gentlemen, — ^If  you  will  furnish  T. 
W.  R.  Nichols  with  merchandise  and  tin-ware,  upon  commission 
or  otherwise,  I  will  be  accountable  to  you  for  all  his  contracts  or 
engagements,  as  you  and  he  may  agree,  and  in  case  he  does  not 
iiilfil  them  as  agreed,  I  will  guarantee  the  payment  thereof. 

"Ira  J.  Nichols." 
**GofUract  made  and  concluded,  by  and  between  MoriUo  Noyee  Sf 

Co.,  of  Burlington^  Vt.,  on  the  first  part,  and  Timothy  W.  R. 

NichoU,  of  Essex,  Vt.,  of  the  second  part. 

"The  party  of  the  first  part  covenant  and  agree  to  fiimish,  from 
time  to  time,  a  good  stock  of  merchandise  and  tin-ware. 

"  The  party  of  the  second  part  covenants  and  agrees  to  and  with 
the  party  of  the  first  part  to  buy  from  the  said  first  party  all  the 
merchandise  and  tin-ware  the  said  second  party  may  want,  for  the 
term  of  one  year  from  the  date  hereof,  at  cash  prices  with  interest 
from  the  date  of  the  bills  payable  along,  from  time  to  time,  as  the 
said  second  party  may  collect  his  dues  and  obtain  money ;  the  in- 
debtedness at  no  time  to  exceed  twelve  hundred  dollars,  except  by 
special  consent  of  said  first  party. 

"And  at  the  expiration  of  one  year,  the  said  first  party  agree,  (if 
said  second  party  so  desire,)  to  receive  back  aU  articles,  not  dam* 
aged,  which  the  said  first  party  may  have  delivered,  by  the  said 
second  party  making  a  discount  therefrom  of  10  per  cent 

"  If  the  said  second  party  chooses  to  pay  in  any  barter  (such  as 
the  said  first  party  aro  in  the  custom  of  receiving)  the  same  is  to 
be  placed  to  the  said  second  party's  credit  at  its  cash  value. 

"It  is  understood  that  the  said  Nichols  is  to  continue  in  business 
for  one  year,  and  do  all  that  he  can  advantageously. 

^Burhnyion,  Chittenden  County,  State  of  Vt,  this  19th  day  of 
May,  1851.  "  M.  Notes  &  Co., 

"  Timothy  W.  R.  Nichols." 

"June  17th,  1852. 
"Messrs.  M.  Noyes  &  Co.,  Burlington:  Grents, — T.  W.  R^ 
Nichols  being  desirous  of  obtaiaing,  fron;  time  to  time,  goods  upon 
a  credit,  now  I  hereby  guarantee  to  you  the  faithfiil  and  complete 
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performance  and  fulfilment  of  said  Nichols'  agreements  with  70U9 
according  to  his  contracts ;  and  I  hereby  waive  all  notice  of  your 
acceptance  of,  and  your  action  under  this  guaranty. 

"  Ira  J.  Nichols." 
^Contr(ict  made  and  concluded  this  l^th  day  of  June  A,  D.  1852, 
by  and  between  M.  Noyes  Sf  Co^  of  Burlington^  of  the  first  party 
and  T.  W,  JR.  Nichols^  of  Essex,  of  the  second  part. 

"WITNESSETH;. 

^  That  the  party  of  the  first  part,  promise  and  agree  to  furnish  a 
good  assortment  of  goods,  wares  and  merchandise,  from  time  to 
time. 

"^  The  said  second  party,  promises  and  agrees  to  purchase  from 
said  first  party  during  the  term  of  one  year,  all  the  goods,  wares 
and  merchandise  the  said  second  party  may  want,  which  is  in  said 
first  party's  assortment,  at  cash  prices  with  interest  from  the  dates 
of  the  respective  bills ;  and  payable  from  time  to  time  as  promptly 
as  payments  can  be  made,  said  second  party  promising  and  agree- 
ing to  use  his  best  endeavors  to  get  ready  pay,  and  collect  all  debts 
as  soon  as  may  be*  Said  first  party  can  limit  the  amount  of  the 
second  party's  indebtedness,  and,  it  is  hereby  expressly  agreed  and 
understood  that  said  first  party  shall  own,  till  paid  for,  all  goods, 
wares  and  merchandise  delivered  upon  this  contract  as  absolutely 
as  if  in  their  own  possession. 

At  the  expiration  of  one  year,  the  said  second  party  has  the 
privilege  of  returning  unto  the  first  party,  whatever  goods,  wares 
and  merchandise  there  may  be  remaining,  delivered  under  this 
contract,  if  not  soiled  or  in  any  ways  damaged,  by  the  deduction 
of  10  per  cent  being  made  thereon. 

"^  The  second  party  can  pay  in  barter,  such  as  the  first  party  is 
in  the  habit  of  buying,  at  any  time,  by  making  the  same  at  cash 
pnces. 

^'  The  said  second  party  shall  at  all  times  keep  up,  in  some  good 
responsible  company,  a  fair  reasonable  insurance  upon  the  goods, 
wares  and  merchandise,  for  the  benefit  of  the  first  party ;  and  shall 
continue  said  business  efficiently  and  perseveringly  for  the  term  of 
one  year,  disposing  of  all  the  goods,  &€.,  that  the  said  second  party 
can  advantageously. 
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^  It  is  agreed  and  understood,  that  the  said  second  party's  pres- 
ent indebtedness  to  said  first  party  shall  be  paid  before  payments 
are  applied  upon  this  contract. 

"  M.  Notes  &  Co., 
«  T.  W.  R.  Nichols." 

The  guaranties  were  duly  executed,  delivered  and  accepted ;  due 
notice  was  given  of  such  acceptance,  and  the  contracts  between  the 
plaintiffs  and  T.  W.  R.  Nichols  were  duly  executed  between  the 
parties  relying  upon  such  guaranties ;  and  the  merchandise,  fur- 
nished by  the  plaintiffs  to  T.  W.  R.  Nichols,  was  furnished  upon 
the  strength  of  said  guaranties. 

The  amount  of  merchandise  furnished  by  the  plaintiffs,  under 
the  first  guaranty,  was  $1,429.77 ;  to  which  add  for  balances  of 
interest  from  the  dates  of  the  bills,  $120.03,  making  the  whole 
debit  side  of  the  plaintiff's  claim  upon  the  first  guai*anty  amount 
to  $1,549.80.  The  amount  of  credits,  to  apply,  in  the  first  instance, 
upon  the  first  guaranty,  was  $1,555.57,  leaving  a  balance  of  $5.77 
to  apply  upon  the  debt  accruing  under  the  second  guaranty. 

The  merchandise  furnished  by  the  plaintiffs  to  T.  W.  R.  Nichols 
upon  the  second  contract,  and  relying  upon  the  second  guaranty, 
was,  after  applying  the  balance  of  credit  upon  the  first  contract, 
$856.03. 

A  note  of  $600  was  given  by  T.  W.  R.  Nichols  to  the  plaintiffs, 
not  to  apply  in  payment  on  the  account,  but  merely  as  a  collateral 
security,  together  with  a  mortgage  of  land  in  Essex,  worth,  over 
and  above  a  prior  incumbrance,  about  $300,  to  secure  the  note ; 
but  the  note  was  not  to  be  credited  till  paid,  and,  as  nothing  had 
been  paid  upon  it,  it  was  not  allowed  as  a  credit 

The  defendant  insisted,  that,  upon  the  first  guaranty,  he  was 
entitled  to  immediate  notice,  whether  the  plaintiffs  furnished  the 
articles  upon  commission,  or  sold  them  to  the  principal.  The 
plaintifils  did  not  give  personal  and  Express  notice  that  they  had 
accepted  the  first  guaranty ;  but  the  defendant  was  at  the  plaintifis' 
store,  with  his  brother  T.  W.  R.  Nichols,  when  the  guaranty  was 
delivered  to  the  plaintiffs,  and  the  first  contract  executed ;  and  a 
part  of  the  goods  were  sold  under  such  contract  and  guaranty,  on 
that  day,  to  T.  W.  R.  Nichols,  the  defendant  being  in  the  store  at 
the  time  aB4  knowing  of  such  sale.    The  defendant  and  T.  W.  R. 
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Nichols  were  brothei*s,  lived  near  each  other,  the  defendant  being 
frequently  in  the  store  of  T.  W.  R.  Nichols,  and  having  a  general 
knowledge  of  his  business;  and  the  defendant  was  informed  by 
his  brother  that  the  goods  he  sold  were  mainly  obtained  from  th^ 
plaintiffs.  T.  W.  R.  Nichols  did  not  sell  goods  before  the  contract 
was  made  with  Noyes,  and  proposed  to  the  defendant  to  go  into 
business  if  the  defendant  would  aid  him  in  getting  goods  from  the 
plaintiffs,  and,  to  effect  this  object,  the  guaranty  was  given,  im- 
mediately after  which,  T.  W.  R.  Nichols  went  into  business  as 
aforesaid. 

If  evidence  of  the  foregoing  facts  was  admissible,  in  law,  to  prove 
notice  to  the  defendant  of  the  acceptance  of  his  guaranty  by  the 
plaintiffs,  the  referee  found  that  the  defendant  had  notice  of  the 
plaintiff's  acceptance  of  tlie  first  guaranty,  and  of  their  furnishing 
goods  to  T.  W.  R.  Nichols,  relying  upon  such  guaranty,  and  that 
such  goods  were  sold,  and  not  furnished  on  conmiission. 

The  referee  further  reported,  that  he  was  not  able  to  find  that 
the  written  contract,  dated  May  19,  1851,  was  ever  seen  by,  or 
shown  to  the  defendant ;  but  he  did  find  that  the  defendant  knew 
there  was  a  contract  between  the  plaintiffs  and  his  brother,  upon 
which  the  plaintiffs  sold  him  goods,  and  the  general  character  of 
then:  dealings  under  it.  The  defendant  also  insisted  that  he  was 
entitled,  under  the  first  guaranty,  to  reasonable  notice  of  the 
amount  furnished  firom  time  to  time,  and  of  the  amount  of  his 
liabilities  at  the  end  of  the  year,  and,  for  want  of  such  notice,  was 
discharged.  The  referee  found  that  no  personal  and  express  no- 
tice was  given  by  the  plaintifis  to  the  defendant  of  the  amount  fdr- 
nished  from  time  to  time ;  but,  from  the  relations  of  the  parties, 
and  the  acquaintance  of  the  defendant  with  his  brother's  business, 
as  before  stated,  the  referee  did  find  that  the  defendant  knew  the 
plaintiffs  were  fomishing  his  brother  goods  from  time  to  time,  and 
had  a  general  knowledge  of  about  the  amount  of  goods  so  fur- 
nished,— ^but  no  definite  knowledge  of  the  precise  amount  of  his 
bills,  and  no  notice  from  any  one,  at  the  end  of  the  year,  of  the 
exact  amount  of  his  liability  under  the  contract 

The  defendant  also  insisted,  that  the  plaintifis'  taking  the  $600 
note,  and  the  mortgage  of  all  T.  W.  R.  Nichols'  real  estate  to 
s^ure  the  same,  his  changing  the  business  (as  he  oonteoded)  un^ 
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der  the  second  contract  to  a  commission  business,  and  their  fur- 
nishing goods  under  such  second  contract,  to  be  mingled  with  the 
goods  sold  under  the  first  contract,  deprived  the  defendant  of  all 
power  to  secure  himself,  and  discharged  him  from  all  liabilitj  on 
the  first  guaranty. 

The  referee  found  that  the  plamtiiFs  took  such  $600  note,  pay- 
able on  demand,  and  a  mortgage  of  all  T.  W.  R.  Nichols'  real 
estate  to  secure  the  same,  as  collateral  security,  merely,  for  his 
debts  to  them,  but  he  did  not  find  that  the  second  contract  changed 
the  business  to  a  mere  commission  business.  The  plaintiffs  fur- 
nished the  said  T.  W.  R.  Nichols  with  goods  under  the  second 
contract,  at  their  store  in  Burlington,  and  T.  W.  R.  Nichols  took 
them  to  Essex,  and  mingled  them  with  his  other  goods  there,  but  in 
80  doing,  he  acted  without  any  direction  from,  or  privity  with  the 
plaintiffs,  unless  their  knowledge  of  his  intent  made  them  privy  to 
such  acts ;  and  the  referee  decided  that  the  defendant  was  not,  by 
any  such  acts,  discharged  from  his  liability  on  the  first  guaranty. 

As  to  the  second  guaranty,  the  defendant  insisted  that  he  was, 
by  its  terms,  only  liable  for  goods  ^  obtained  upon  a  credit ; "  that 
the  second  contract  did  not  provide  for  any  credit,  or  vest  any  title, 
property  or  interest  in  the  goods  in  T.  W.  R.  Nichols,  but  merely 
gave  him  the  custody  of  the  goods,  and  the  right  to  sell  them  on 
commission  for  the  plaintiffs ;  that  the  defendant  was  only  liable 
for  goods  sold  to  his  brother,  and  did  not  guaranty  that  his  brother 
should  faithfully  sell  on  commission,  or  account  for  such  sales. 

The  defendant  also  insisted,  that,  although  he  waived  all  notice 
of  the  plaintiffs'  acceptance  of,  and  action  under  the  second  guar- 
anty, still  that  the  plaintiff  were  bound,  at  the  end  of  the  year, 
and  at  the  close  of  the  transaction,  to  give  him  notice  of  the  amount 
of  his  liability,  and  that  no  such  notice  was  given ;  and  the  referee 
found  that  the  plaintiffs  did  not  give  any  express  and  personal  no^ 
tice  of  such  amount  after  the  close  of  the  transactions,  but  did  find, 
from  the  relations  of  the  parties,  and  from  the  defendant's  frequent 
presence  in  his  brother's  store,  and  knowledge  of  his  business,  and 
from  being  informed  by  his  brother  that  he  mainly  purchased  his 
goods  of  the  plaintiffs,  that  the  defendant  had  a  general  knowledge 
of  about  what  was  the  extent  of  such  indebtedness, — ^but  did  not 
know  its  precise  amount,  nqr  was  ever  informed,  before  this  suit 
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was  brought,  of  the  precise  amount.  About  a  month  or  six  weeks 
after  the  second  year  had  expired,  and  before  any  offer  to  return 
the  goods  was  made,  a  negotiation  arose  between  the  plaintiffs  and 
T.  W.  R.  Nichols,  as  to  making  a  contract  for  another  year.  The 
plaintiffs  delayed  giving  any  definite  answer  whether  they  would 
or  would  not  make  such  contract  from  time  to  time,  for  about  two 
months, — ^advised  him  to  replenish  his  stock  by  making  purchases 
elsewhere,  (which  he  did,  to  the  amount  of  about  $100,)  and  finally, 
without  giving  him  any  further  answer  or  notice,  attached  all  the 
goods  in  the  store  on  his  debt  to  them,  accruing  under  such  con- 
tracts and  guaranties. 

The  defendant  insisted  that  the  stipulation  in  the  second  contract, 
that  the  indebtedness  on  the  first  contract  should  be  paid  before 
applying  payments  on  the  second  contract,  discharged  the  defend- 
ant from  his  guaranty ;  and,  also  insisted,  that  he  was  discharged 
from  the  second  guaranty,  because  the  goods  furnished  under  the 
second  contract  were  mingled  with  those  had  under  the  first  con- 
tract ;  but  the  referee  decided  otherwise. 

The  defendant  also  insisted  that  it  was  the  duty  of  the  plaintiffs, 
at  the  end  of  the  year,  to  have  taken  the  goods  into  their  own  pos- 
session ;  and  that,  by  omitting  so  to  do,  they  caused  them  finally 
to  be  sold  at  a  discount  of  17^  per  cent  from  the  prices  charged, 
when,  by  taking  them  back,  the  discount,  by  the  terms  of  the 
agreement,  was  only  to  be  10  per  cent,  thus  causing  the  defendant 
a  loss  of  7^  per  cent 

The  referee  found  that  the  plaintiffs  did  not,  at  the  end  of  the 
year,  take  the  goods  into  their  possession,  but  that,  on  the  26th  of 
October,  1853,  they  attached  them  in  a  suit  against  T.  W.  R. 
Nichols  f<Qfr  his  debt  to  them ;  that  finally,  by  an  arrangement  made 
between  the  plaintiffs  and  T.  W.  R.  Nichols,  the  goods  were  sold 
to  one  Sherwood  at  a  discount  of  17^  per  cent  from  the  prices 
chai^d  by  the  plaintiffs.  But  the  referee  decided  that  the  plain- 
tiffs were  not  bound,  at  the  end  of  the  year,  to  take  back  the  goods 
into  their  possession,  and  that,  the  goods  being  attached,  the  sale  to 
Sherwood  was,  under  such  circumstances,  reasonable  and  beneficial 
to  all  the  parties. 

It  appeared  that  there  was  a  mortgage  on  the  land  in  Essex, 
prior  to  the  faiottgage  given  to  the  plaintifi&,  for  about  $126 ;  that 
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the  plaintiffs,  in  the  name  of  one  Vilas,  paid  the"  holder  of  the 
prior  mortgage  the  amount  due  on  it,  took  an  assignment  of  it  to 
Vilas,  brought  a  bill  of  foreclosure  in  the  name  of  Vilas  v.  T.  W, 
£.  Nichols,  and  got  a  decree  of  foreclosure,  which  would  expire 
on  the  30th  of  April,  1856.  It  also  appeared  that  the  premises 
mortgaged  were  worth  about  $200  more  than  the  amount  due  by 
such  decree.  The  defendant  insisted  that  these  acts  of  the  plain- 
tiffs were  done  to  defraud  the  guarantor,  and  that  he  was  thereby 
discharged ;  or,  if  not  discharged,  that  the  value  of  the  premises 
over  and  above  the  prior  mortgage  should  be  applied  in  payment 
of  the  debt  due  the  plaintiffs  from  T.  W.  R.  Nichols. 

But  the  referee  did  not  find  that  the  acts  aforesaid  were  done  to 
defraud  the  guarantor  or  to  impair  his  rights ;  and  that,  as  nothing 
had  been  paid  on  the  $600  note,  and  as  the  equity  of  redemption 
had  not  expired,  the  value  of  the  premises  beyond  the  amount  of 
the  decree  ought  not  to  be  applied  on  the  debt  due  the  plaintiffs. 

Upon  the  report,  the  county  court,  November  Term,  1855, — 
Peck,  J.,  presiding,— rendered  judgment,  pro  forma,  for  the  de- 
fendanty  to  which  the  plaintiffs  excepted. 

Peek  4r  Harvey  and  J.  Maeck  for  the  plaintiffs. 

A  guaranty  is  to  be  construed  liberally  so  far  as  to  ascertain 
its  intent  or  latitude,  it  being  a  commercial  instrument  Its  intent 
or  latitude  having  been  thus  ascertained,  the  given  case  must  be 
clearly  brought  within  it  In  no  other  sense  is  the  construction 
^  strictissimi  jurist*    8  Kent's  C5om.  124. 

In  ascertaining  intent,  doubtful  language  is  to  be  taken  most 
strongly  against  the  guarantor.  7  Pet.  122,  Douglass  et  als.  y. 
Reynolds  et  aL;  12  Whea.  515,  Drummond  v.  Preston;  12  East, 
227,  Mason  v.  Pritchard;  3  Whea.  148,  Lamp  v.  Barker,  note 
A,  by  Wheaton. 

Notice  of  the  fact  of  the  plaintiffs'  acceptance  of,  and  action 
under  the  guaranty  were  proved  by  competent  evidence. 

Proof  of  any  circumstances  by  which  the  guarantor  was  likely 
to  get  notice  was  suf&cient.  Avilard  v.  Williams,  Chittenden  Co., 
January  Term,  1832,  cited  by  the  court  in.  11  Vt  444,  Train  ^ 
Co.  V,  Jones;  13  Vt.  106,  Oakes  v.  WeBer;  16  Vt  63,  same  v. 
same;  22  Vt  160,  Lowry  v.  Adams.  > 
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Notice  of  the  amounts  famished,  from  time  to  time,  or  of  the 
whole  amount  at  the  end  of  the  year,  was  not  requisite. 

Such  notice,  during  the  progress  of  the  dealings,  would  have 
impaiied,  by  its  inconvenience,  the  utility  of  the  instrument.  The 
guaranty  being  continuous,  no  principle  of  law  has  gone  so  far. 
7  Pet  126,  Douglass  et  als»  v.  Reynolds  et  oL 

By  the  English  Law,  notice  of  acceptance,  in  case  of  a  guaranty 
for  future  credit,  is  unnecessary.  The  duty  to  give  it  is  recognized 
in  this  state  as  necessary  to  produce  mutuality  of  understanding. 
13  Vt.  106,  Oakes  v.  Weller;  12  Pet  206,  Cunningham  et  oL  v. 
Jones;  7  Pet  113,  Douglass  et  als.  v.  Reynolds  et  oL  In  a  con- 
tinuous guaranty,  the  duty  is  satisfied  by  acceptance  and  notice, 
without  notice  of  the  extent.  The  mutuality  then  exists;  the 
guarantor  and  principal  are  in  privity;  the  latter  is  a  complete 
source  of  information,  and  the  creditor  may  reasonably  infer  that 
the  former  improves  himself  of  it 

If  such  notice  is  requisite,  the  referee  has  found  it  He  has 
found  actual  knowledge  of  the  substance  of  the  claim.  It  thus  put 
him  upon  his  guard.  His  want  of  further  knowledge  arises  from 
a  waiver  to  ascertain  it 

If  the  first  guaranty  obligated  the  defendant,  the  clause  in  the 
contract  of  June  1852,  did  not  affect  the  validity  of  the  second 
guaranty.  The  defendant  was  liable  under  each.  It  was  indiffer- 
ent to  him  where  the  applications  were  first  made.  If  he  had  a 
right  to  direct  them,  in  omitting  to  do  so,  he  left  it  to  the  parties. 
The  agreement  did  not  preveni  his  interfering  at  any  time. 
'  The  contract  of  June,  1852,  was  within  the  second  guaranty. 
It  was  one  of  sale,  and  on  credit  It  gave  T.  W.  R.  N.  the  right  to 
sell  while  in  possession.  This  was  the  object  of  buying.  22  Vt 
Lowrey  v.  Adams, 

The  stipulation  for  the  application  of  payment  did  not  extend 
the  time  of  payment  under  the  first  guaranty.  It  was  reserving 
in  the  plaintiffs  the  right  to  have  that  done  which  T.  W.  R.  Nich- 
ols could  have  elected  to  do.*  Nichols  having  the  right  to  make  the 
application  in  that  way,  their  consenting  to  receive  them  was  in 
pursuance  of  the  terms  of  the  old  debt,  as  it  was,  and  therefore 
was  not  the  making  of  a  new  agreement  as  to  hiuL  It  lef);  the 
plaintiffs  open  to  sue  as  before. 
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•/.  B.  Wheeler  and  F.  G,  HiU  for  the  defendant 

A  saretj  is  not  held  beyond  the  fair  scope  of  his  engagement. 
ffis  liability  is  always  striciissind  jtiris,  and  shall  not  be  extended 
by  construction.  McClusky  v.  Oromwelly  1  Kernan  598;  or  by 
implication^  3  Kent  124;  Burge  on  S.  42.  United  States  v.  Boyd 
et  cds.,  15  Peters  208;  Bobbin  v.  Bradley,  17  Wendell  424. 

The  first  guaranty  is  not  absolute.  It  is  for  goods  to  be  fur- 
nished "  on  commission  or  otherwise J^  A  fair  constioiction  of  this 
guaranty  is  for  goods  to  be  sold  on  commission  only ;  when  a  con- 
tract can  be  carried  into  effect  by  its  terms  which  need  no  construc- 
tion or  extension  by  implication,  it  is  the  duty  of  the  court  to  do  so, 
and  confine  the  duty  of  the  one  party  and  the  undertaking  of  the 
other  to  those  terms  in  the  contract  which  are  plain  and  need  no 
construction ;  especially  is  this  the  case  in  a  contract  of  surety ;  1 
Kernan  602.    . 

^  It  is  the  duty  of  the  individual,  who  contracts  with  one  man 
on  the  credit  of  another,  not  to  trust  to  ambiguous  phrases  and 
strained  construction.*'     2  U.  S.  Cond.  423,  BtisseU  v.  Clarices  Ex. 

If  the  court  should  conclude  that  the  plaintiffs  and  T.  W.  R. 
Nichols  might  make  a  contract  under  the  "  or  otherwise,*'  which 
would  be  obligatory  on  this  defendant,  and  that  the  terms  of  the 
contract  were  left  wholly  optional  with  the  plaintiffs,  then  the  plain- 
tiff were  bound  to  give  the  defendant  notice  of  how  that  option  had 
been  exercised ;  6  Mees.  &  Wels.  442,  Vyse  v.  Wakefield;  2  Amer. 
Leading  Cases  59,  60,  61 ;  16  Com.  Law  180,  Payne  v.  Ives. 

"  It  is  the  duty  of  a  party  taking  a  guaranty  to  put  the  surety  in 
possession  of  all  the  facts  likely  to  affect  the  degree  of  his  respon- 
sibility, and  if  he  neglects  to  do  so,  it  is  at  his  peril."  10  Eng. 
Com.  Law  197,  Pidcock  v.  Bishop  ;  Graft  v.  Isham,  13  Conn.  32. 

The  reasoning  in  13  Yt  110  &  111,  Cakes  y.  Weller,  sustains 
the  same  principle. 

We  insist  ^  that  a  demand  of  payment  should  have  been  made 
of  T.  W.  R.  Nichols,  and,  in  case  of  non-payment  by  him,  that  no- 
tice of  such  demand  and  non-payment  should  have  been  given  in 
a  reasonable  time  to  the  defendant ;  otherwise  the  defendant  would 
be  discarged  from  his  guaranty .**  Bouglass  v.  Reynolds,  7  Peters 
113-126;  Craft  v.  Ishttm,  13  Conn.  28;  12  Pick.  133,  Babcock  v. 
Bryant.     2  Am.  L.  Cases  66,  67,  68,  69 ;  18  Vt.  36. 


170  CHITTENDEN  COUNTY. 

Noyefl  fc  Co.  «.  Nichols. 

The  kind  of  notice  found  in  the  report  will  not  do.  K  notice  of 
any  sort  is  required  at  the  close  of  the  transactions,  then  that  no- 
tice should  be  certain  and  exact     13  Conn.  41,  Graft  v.  Isham, 

If  it  is  not  required  as  soon  in  the  case  of  a  guaranty  as  in  that 
of  a  negotiable  note,  it  must  be  as  certain  when  it  does  come. 

The  note  of  $600,  taken  from  T.  W.  R.  Nichols  by  the  plaintiffs, 
with  the  receipt  given  therefor  by  the  plaintiffs,  and  the  stipulation 
in  the  second  contract  that  payments  thereunder  shall  be  "•  from 
time  to  time  as  promptly  as  can  be  made;"  and  that  such  pay- 
ments shall  be  made  in  satisfaction  of  T.  W.  R.  Nichols'  previously 
existing  indebtedness,  amounts  to  a  contract  for  the  extension  of 
the  time  for  the  payment  of  such  indebtedness,  which  discharges 
this  defendant     21  Vt  38-44,  Austin  v.  Dorwin, 

Again,  we  say,  that  the  acts  of  the  plaintiffs,  in  taking  a  mort^ 
gage  of  T.  yjf.  R.'s  real  estate,  and  advancing  their  goods  to  be 
mixed  with  th^  goods  on  hand,  for  which  the  defendant  was  liable, 
(if  liable  at  all,)  so  that  he  could  not  secure  himself  on  either,  and 
thereby  putting  all  the  means,  which  T.  W.  R.  had,  out  of  the  power 
of  the  surety  to  secure  himself  on,  discharges  him.    8  Pick.  130. 

If  they  intended  to  hold  the  surety,  they  should  have  left  his 
real  estate  free  and  the  goods  free  for  him  to  secure  himself  upon. 
But  as  it  was,  he  could  not  have  meddled  with  them  without 
making  himself  liable  to  them  in  trespass  or  trover.  12  Wendell 
123-126,  Moore  v.  Paine, 

The  second  guaranty  contemplates  a  sale  of  goods  upon  credit^ 
but  under  the  second  contract  no  credit  is  intended,  none  is  given. 

If  the  plaintiffs  intended  to  rely  upon  the  second  guaranty,  they 
80  varied  the  terms  of  the  contract  with  the  principal  from  the 
terms  of  the  guaranty,  as  to  discharge  the  defendant,  or,  rather,  so 
that  no  liability  ever  attached  to  the  defendant  5  Wendell  203, 
Coming  v.  GoU;  2  Caines'  Cas.  in  Er.  80 ;  6  Hill  540. 

A  guarantor  is  only  liable  according  to  the  precise  terms  of  his 
guaranty,  and  if  the  creditor  makes  an  agreement  with  the  princi- 
pal inconsistent  with  the  terms  of  the  guaranty,  no  liability  attaches. 
17  Wendell  422,  Doblnn  v.  Bradley;  10  Johnson  180,  Walsh  v. 
Bailie;  8  Wendell  512-516,  Wright  v.  Johnson;  10  Com.  Law 
197,  Pidcock  v.  Bishop  ;  4  Com.  Law  72,  GU/n  v.  Hertel;  2  Caines' 
Cas.  in  Er.  57-58. 
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It  is  a  fraud  on  this  defendant  that  the  plaintiffs  seek  to  make 
him  liable  for  goods  delivered  under  this  guaranty  when  the  avails 
of  such  goods  were  to  be  applied  to  the  payment  of  a  former  in- 
debtedness of  T.  W.  R.     10  Com.  Law  197,  Pidcock  v.  Bishop. 

The  mingling  of  the  goods  and  the  accounts  of  all  the  transac- 
tions, under  both  guaranties  and  contracts,  by  the  plaintiffs,  in  one 
comprehensive  hotch-pot,  was  a  fraud,  in  fact  and  i|i  law,  on  this 
defendant,  which  discharges  him,  if  ever  liable. 

We  say,  further,  the  attachment  of  the  goods  by  the  plaintifiiB 
was  a  legal  taking  back  of  the  same,  so  far  as  advanced  under  the 
last  contract  * 

At  any  rate,  attaching  the  goods,  under  the  circumstances  of  this 
case,  and  then  selling  them  at  private  sale,  under  an  agreement 
with  T.  W.  R.,  instead  of  a  legal  sale  under  the  attachment,  was  a 
fiiaud  on  the  rights  of  this  defendant,  2  Caines'  Cas.  in  Er.  35. 

The  purchase,  by  the  plaintiffs,  of  the  previous  mortgage  on  T. 
W.  R.'s  real  estate,  in  the  name  of  Vilas,  in  the  manner  found  by 
the  referee  in  the  report,  was  a  fraud  upon  the  defendant  4  John. 
Ch.  130,  Haye$  v.  Ward;  8  Pick.  122-129,  Baker  v*  Briggs. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  is  an  action  of  assumpsit,  founded  upon 
two  written  guaranties,  one  bearing  date  the  16th  of  May,  1851, 
and  the  other  the  17th  day  of  June,  1852,  copies  of  which  are 
annexed  to  the  report  of  the  referee,  and  may  be  referred  to. 
It  is  found  that  the  guaranties  were  duly  executed,  and  delivered 
to,  and  accepted  by  the  plaintiffs,  and  that  the  defendant  had  due 
notice  of  such  acceptance  ;  that  the  contracts  between  the  plaintiffs 
and  the  principal,  set  forth  in  the  report,  were  made  in  reliance 
upon  the  defendants  guaranties,  and  the  goods  furnished  upon  the 
strength  of  them.  We  have  no  doubt  of  the  admissibility  of  the 
facts  detailed  in  the  report  of  the  referee,  to  which  reference  may 
be  had,  to  prove  a  notice  to  the  defendant  of  the  acceptance  of  his 
first  guaranty  by  the  plaintiffs,  and  of  their  furnishing  goods  to 
the  principal  upon  the  faith  of  such  guaranty,  by  a  sale,  and,  not 
on  commission.  The  cases  of  Oaks  v.  WeUery  16  Yt  63,  and  of 
Lofwfy  et  al,  v.  Adams,  22  Y t  1 60,  abundantly  show  the  admissi- 
bility of  the  facts  reported  by  the  referee,  for  the  purposes  for 
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which  thej  were  offered,  and  would  seem  abundantlj  to  justifj  his 
inference  from  them. 

In  regard  to  the  plaintiffs'  claim,  under  the  first  guaranty,  the 
referee  says  that  he  is  not  able  to  find  that  the  defendant  ever  saw 
the  written  contract  of  the  19th  May,  1851,  between  the  plaintiffs 
and  the  principal,  but  he  does  find  that  the  defendant  knew  there 
was  a  contract  between  them,  upon  which  the  plaintiffs  sold  the 
principal  goods,  and  the  general  character  of  their  dealings  under 
the  contract,  and  the  referee  says,  that  though  there  was  no  per- 
sonal and  express  notice,  given  by  the  plaintiffs  to  the  defendant, 
of  the  amount  furnished  from  time  to  time,  yet  he  does  find,  from 
the  relation  of  the  parties,  and  the  acquaintance  which  the  defend- 
ant had  with  his  brother's  business,  as  detailed  in  the  report,  that 
the  defendant  knew  that  the  plaintiffs  were  furnishing  the  principal 
with  goods,  from  time  to  time,  and  had  a  general  knowledge  of 
about  the  amount  of  goods  furnished,  though  no  definite  knowledge 
of  the  precise  amount  of  his  bUls,  and  no  notice,  at  the  end  of  the 
year,  of  the  exact  amount  of  his  liability  under  the  contract 

We  will,  in  the  first  place,  consider  the  original  liability  of  the 
defendant,  upon  the  facts  proved,  on  the  first  guaranty.  This  letter 
of  guaranty,  addressed  to  the  plaintiffs,  says  to  them,  *^  if  you  will 
furnish  T.  W.  R.  Nichols  with  merchandise  and  tin  ware,  upon 
commission,  or  otherwise,  I  will  be  accountable  to  you  for  all  his 
contracts  or  engagements,  as  you  and  he  may  agree,  and  in  case  he 
does  not  fulfill  them  as  agreed,  I  will  guarantee  the  payment  thereof." 
There  can  be  no  question  but  what  thb  guaranty  is  prospective  in 
its  terms,  and  looks  to  a  future  operation  of  the  principal  with  the 
plaintiffs,  according  to  an  agreement  thereafter  to  be  made  betweea 
them,  and  by  that  agreement,  made  the  19th  of  May,  1851,  the 
principal,  among  other  things,  agreed  '^  to  purchase  of  the  plaintiff 
all  the  merchandise  and  tin  ware  which  he  should  want  for  one 
year,"  &c  It  is  a  correct  proposition,  as  laid  down  by  the  defend- 
ant's counsel,  that  a  surety  is  not  to  be  held  beyond  the  fair  scope 
of  his  engagement,  and  that  presents  the  question  whether  the 
dealings  of  the  principal  with  the  plaintiffs  are  within  the  first 
guaranty.  The  referee  has  found  a  sale  of  the  goods,  delivered  to 
the  principal  by  the  plaintiffs,  and  not  a  delivery  to  sell  on  commis- 
sion, and  there  can  be  no  doubt  that  the  excQutory  ccmtract  betweea 
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the  plaintiffs  and  the  principal  of  the  19th  May  provided  for  a 
purchase,  and  it  is  only  necessary  then  to  inquire,  whether  the 
guaranty,  or  letter  of  credit  from  the  defendant  to  the  plaintiff, 
authorized  a  sale  of  the  goods  upon  the  strength  of  it ;  and  of  this, 
we  think,  there  can  be  no  serious  question. 

The  request  to  the  plaintiffs  is,  to  deliver,  to  the  principal,  mer- 
chandize and  tin  ware,  upon  commission  or  otherwise,  accompanied 
with  the  promise  of  the  guarantor  to  be  accountable  to  the  plaintiffs 
for  all  the  contracts,  or  engagements  of  the  principal,  as  the  plain- 
tifi&  and  he  should  agree.  The  construction  of  this  letter  of  credit 
18  too  obviou?,  we  think,  to  admit  of  debate,  and  we  have  no  occa- 
sion to  settle  the  rule  of  construction  in  relation  to  guaranties, 
which  are  ambiguous,  that  is,  whether  the  construction  shall  be  in 
fitvor  of  the  guarantor,  rather  than  the  guarantee.  Technical 
rules  of  construction  are  not  to  be  resorted  to  where  the  meaning 
of  the  parties  is  plain  and  obvious. 

No  doubt  there  are  cases  which  go  the  length  of  holding  that  a 
contract  of  guaranty  is  one  strietisnmi  juris,  and  is  to  be  construed 
in  &vor  of  the  guarantor,  and  to  this  effect  is  Nicholson  v.  Pagety 
1  C.  &;  M.  48 ;  and  see  also  MeUviUe  v.  Hayden^  3  B.  &  A.  593. 

But  in  the  case  of  Mason  v.  Ptiichard^  12  East  227,  the  com 
mon  rule  of  construction  of  contracts,  was  applied  to  a  guaranty, 
and  the  construction  was  against  the  guarantor,  and  in  the  late 
case  of  Mayer  v.  Isaac j  6  M.  &  W.  605,  the  case  in  the  12th  of 
East  was  approved  of.  See  also  Hargrove  v.  Smee,  6  Bing.  244, 
and  Drwrmumdy,  Prestman,  12  Wheat  515.  If  it  was  impor- 
tant in  this  case,  it  might  well  be  questioned  whether,  in  this  re- 
spect, there  is  any  good  ground  for  making  contracts  of  guaranty 
an  exception  to  the  general  rules  in  regard  to  construction.  It  is 
sufficient,  for  this  case,  to  say  that  the  letter  of  guaranty  needs  no 
extension  by  implication,  in  order  to  bring  the  plaintiffs'  case,  as 
found  by  the  referee,  within  the  plain  and  obvious  scope  of  the 
defendants  guaranty.  That  it  gave  a  right  or  power  to  the  plain- 
tifib  to  consign  the  goods  to  the  principal,  to  sell  on  commission,  or 
to  make  a  right  out  sale  of  them  to  him,  if  the  parties  should  so 
agree,  is  beyond  a  reasonable  doubt. 

It  18  said  in  argument,  that  if  the  contract  of  guaranty  is  held 
to  be  in  -the  alternative,  and  to  give  to  the  plaintifis  and  the  prin- 


y 


174  CHITTENDEN  COUNTY. 

lit^oyea  k  Co.  «,  Nichols. 

^cipalan  option,  either  to  deliver  the  goods,  to  sell  on  commission, 
or  upon  a  sale,  then  the  plaintiffs  must  have  given  the  defendant 
notice,  in  what  manner  that  option  had  been  exercised. 

We  have  no  occasion  to  examine  the  soundness  of  this  position, 
or  even  question .  it  The  referee  finds,  and,  as  we  think,  upon 
competent  testimony,  not  only  notice  to  the  defendant  of  the  plain- 
tifis'  acceptance  of  this  guaranty,  and  of  their  furnishing  goods  to 
the  principal,  relying  upon  it,  but  also,  that  such  goods  were  sold, 
and  not  furnished  on  commission. 

The  defendant  would  hardly  claim,  since  the  case  of  Oaks  v. 
WeUevy  in  the  16  Yt.,  that  such  notice  must  come  from  the  plain- 
tiff, necessarily. 

We  apprehend  that  the  defendant  had  all  the  notice  of  the 
advancements  made  upon  this  guaranty,  which  the  law  can  re- 
quire. He  knew  the  plaintiffs  were  furnishing  goods  to  the  prin- 
cipal from  time  to  time,  and  had  a  general  knowledge  of  about  the 
amount  of  goods  furnished.  The  object  of  the  notice  is  to  secure 
to  the  guarantor  his  rights,  and  means  of  protecting  himself,  and 
certainly,  so  far  as  the  amount  of  his  liability  was  concerned,  if  he 
knew  about  the  amount,  it  was  enough  to  put  him  on  inquiry  if  he 
wished  to  know  the  precise  amount,  and  it  was  all  that  was  neces- 
sary for  the  security  of  the  guarantor,  and  sufficient  to  enable  him 
to  act  understanding^,  as  it  respected  his  principal,  either  by 
recalling  his  letter  of  credit,  or  by  requiring  an  indemnity  from 
his  principal,  or  by  doing  both,  if  judged  advisable.  In  the  case  ot 
Douglas  et  aL  v.  Reynolds  et  oL,  7  Peters  126,  it  was  held,  that 
under  a  continuing  guaranty,  the  law  did  not  require  notice  of  suc- 
cessive advancements  under  it,  from  time  to  time,  as  made,  and 
that  it  was  enough  if  the  guarantor  had  notice  of  their  amouot 
when  the  business  was  closed. 

It  is  claimed  in  argument  that,  as  the  case  does  not  show  a  de- 
mand of  payment  of  the  principal,  and  notice  of  non-payment  to 
the  defendant,  in  a  reasonable  time,  the  defendant  is  discharged 
from  his  guaranty.  But  we  think  this  is  not  a  case  requiring,  in 
this  respect,  any  such  action  from  the  plaintiffs.  The  surety  as- 
sumed to  be  accountable  for  all  the  contracts  or  engagements  of 
the  principal,  as  he  and  the  plaintiffs  might  agree,  and  guaranteed 
the  payment  thereof,  in  case  he  did  not  fulfill  tbem  as  agreed. 
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This  is  a  direct  and  an  absolate  undertaking  for  the  act  of  ano- 
ther. The  addition  of  the  words,  '^  in  case  he  does  not  fulfill  them," 
does  not  alter  the  nature  of  the  undertaking,  or  impose  anj  duties 
on  the  plaintiffs,  which  would  not  exist  without  them.  In  Smith  v. 
Ide,  3  Vt.  290,  the  words  of  the  guaranty  were,  "  Mr.  Gilman 
sajs  he  has  bought  a  pair  of  horses  of  you  for  $260,  in  sixty- 
days.  I  wiU  warrant  him  to  pay  according  to  his  agreement."  No 
demand  upon  the  principal  for  payment,  or  notice  of  his  default  to 
the  surety  was  held  necessary  to  charge  him.  The  same  was 
held  in  Train  Sf  Co.  v.  Jones,  11  Vt.  444. 

In  that  case  the  principal  wished  to  purchase  a  quantity  of  hides, 
and  the  language  of  the  guarrantor  was,  '^  I  will  stand  responsible 
for  the  fulfilment  of  any  contract  the  principal,  or  his  agent  shall 
make."  In  Peck  v.  Barney,  13  Vt  93,  the  language  was,  "^  if  said 
claims  are  not  paid  or  secured  by  the  principal,  within  six  months 
from  the  date,  I  do  agree  to  secure  or  pay  the  same." 

In  that  case  the  court  say  that,  ^  a  person  who  stipulates  for  a 
thing  to  be  done  by  himself  or  another,  is  bound  to  see  it  done, 
and  that  notice  was  necessary  only  of  that  which  the  plaintiff  was 
to  do."  See  also  Sylvester  v.  Banmer,  18  Vt.  35.  Under  the 
guaranty  now  before  us,  no  act  was  required  on  the  part  of  the 
plaintifis  towards  getting  their  pay  from  the  principal.  They  were 
only  bound  to  receive  it  when  offered  to  them.  See  Williams  y. 
Grander,  4  Day  444.  Lent  v.  Padelford,  10  Mass.  230.  Breed 
y.  Hilhouse,  7  Conn.  523.  Bouiglas  v.  Hawlandy  24  Wend.  35. 
Under  the  decisions  in  this  state,  we  think  it  is  well  settled  that, 
in  a  case  like  the  present,  no  demand  of  the  principal  was  neces- 
sary to  give  a  right  of  action  against  the  principal,  or  the  surety, 
and,  of  course,  no  notice  of  his  default  need  be  given  to  the  surety ; 
and  such,  we  think,  was  the  common  law.  It  is  a  common  princi- 
ple that,  if  an  act  is  to  be  done  by  a  third  person,  who  is  known, 
no  notice  need  be  given.   See  SomersaU  v.  BamaJby,  Cro.  Jac.  267. 

We,  then,  have  no  hesitation  in  holding,  that  the  defendant 
would  have  been  liable  upon  his  first  guaranty  had  not  the  princi-* 
pal's  indebtedness  for  goods  delivered  under  that  guaranty  been 
cancelled  by  his  credits. 

We  will  now  examine  the  plaintifis'  case,  under  their  second 
guaranty. 
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It  cannot  be  questioned  that  the  defendant's  waiver  of  accept- 
ance of  this  guaranty,  and  of  the  proceedings  of  the  plaintiffs 
under  it,  are  binding  upon  him  ;  Bickford  v.  Gibbs,  8  Cushing 
154.  It  is  found  that  the  goods  delivered  to  the  principal,  under 
the  contract  of  the  18th  of  June,  were  delivered  upon  the  faith  of 
the  second  guaranty,  but  is  claimed  that  the  terms  of  that  contract 
do  not  bring  the  plaintiffs'  case  within  the  £eiir  scope  of  that  guar- 
anty. If  such  is  the  fact,  most  certainly  the  defendant  cannot  be 
charged  upon  it  But  we  cannot  z^  view  it  The  guaranty,  afler 
reciting  that  the  principal  was  desirous  of  obtaining,  from  time  to 
time,  goods  upon  a  credit  binds  the  guarantor  to  a  fulfilment  of 
the  principal's  agreements  with  the  plaintiff,  according  to  his  con- 
tract The  contract  between  the  plaintiffs  and  the  principal,  created 
a  conditional  sale  of  the  goods  delivered  under  it,  and  the  provision 
in  it,  that  the  property  of  the  goods  should  remain  in  the  plaintiffs, 
until  paid  for,  rendered  it  none  the  less  a  sale  on  credit  Though 
it  was  the  object  of  the  guaranty  to  enable  the  principal  to  obtain 
goods  upon  credit,  yet  the  particular  conditions  and  terms  of  the 
credit  are  purposely  left  with  the  principal  to  arrange  with  the 
plaintiffs.  The  guaranty  is  absolute  in  its  terms,  and  as  broad  as 
it  well  can  be,  binding  the  defendant  to  a  performance  of  the  princi- 
pal's contract,  as  thereafter  to  be  made.  We  cannot  see  why  the 
contract  of  the  18th  of  June  is  not  within  the  fair  scope  of  the 
second  guaranty. 

The  principal  might  well  agree  that  the  title  of  the  goods  should 
remain  in  the  plaintiffs  till  their  price  was  paid,  and  the  provision 
in  the  contract  securing  to  the  principal  the  right,  at  his  election, 
of  returning  the  goods  which  should  remain  unsold  at  the  end  of 
the  year,  at  a  given  discount,  or  to  turn  in  barter  pay,  are  provi- 
sions for  the  benefit  of  the  principal,  and  increase  his  facilities  for 
cancelling  his  debt,  and  thereby  exonerate  the  surety.  Of  this  the 
surety  cannot  complain.  The  principal's  contract  contains  an  ex- 
press agreement  to  purchase  the  goods,  and,  upon  a  conditional 
sale,  the  relation  of  debtor  and  creditor  is  at  once  created  between 
the  vendor  and  vendee,  and  it  is  as  much  a  purchase  upon  credit, 
as  if  the  sale  had  been  absolute  in  its  terms. 

We  apprehend  that  the  defendant  cannot  complain  of  that  pro- 
vision, in  the  contract  of  the  18th  of  June,  which  provides  that 
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payments  shall  be  made  for  goods  delivered^  mider  the  first  con- 
tracty  before  any  application  shall  be  made  on  that  one.  The.  de- 
fendant stood  liable,  on  his  first  guaranty,  for  the  goods  deliyered  on 
that  contract,  and  the  payment  enured  to  his  benefit  equally  as  if 
applied  on  the  last  contract  The  defendant  had  no  equitable  lien 
upon  the  goods,  which  could  give  him  a  right  to  have  application 
first  made  on  the  last  contract,  and  it  cannot  be  maintained,  upon 
the  £acts  in  this  case,  that  the  provision  was  in  fraud  of  the  surety 
whether  communicated  to  him  or  not  The  case  of  Pideock  et  aL 
V.  Bishop,  10  Com.  Law  197,  is  widely  different  from  the  present 
case.  In  that  case  the  pig  iron  was  sold  to  the  principal  debtor  by 
the  plaintiffs,  at  its  market  value,  under  a  secret  agreement  that 
he  should  pay,  in  addition  to  that,  10s  per  ton,  to  one  of  the  plaixk- 
tiffi,  upon  an  old  debt  which  he  owed  him  individually,  and  this,  it 
is  true,  was  held  to  be  a  fiaud  upon  the  defendant,  who  had  guar- 
anteed to  the  plaintiffs  the  payment  of  £200  value,  to  be  delivered 
to  the  principal  in  Lighlmoore  pig  iron.  This,  it  was  said,  was  a 
diversion  of  a  portion  of  the  fundb  of  the  vendee  from  being  applied 
to  discharge  the  debt,  which  he  was  about  to  contract  with  the 
plainti£&,  and  render  the  vendee  less  able  to  pay  for  the  iron  sup- 
plied to  him,  and  that  the  surety  had  ft  right  to  expect  that  the 
funds  arising  out  of  the  ison  sold  would  be  applied  towards 
discharging  the  debt,  which  he  had  become  collaterally  responsible 
for ;  and  that  the  surety  had  a  right  to  have  been  informed  of  all 
those  facts,  which  were  likely  to  affect  the  degree  of  his  responsi- 
bili^.  In  the  case  now  at  bar,  there  was  no  diversion  of  the  funds 
to  tiie  injury  of  the  sure^,  and  the  application  is  such  as  the  law 
wouM  have  made,  in  the  absence  of  any  express  agreement  to  the 
contrary. 

Although  the  contract  of  the  18th  of  June  provides  that  the 
respective  bills  of  goods,  purchased  by  the  principal,  shall  be  pay- 
able from  time  to  time,  as  promptly  as  payments  can  be  made,  yet 
this  provision  is  to  be  taken  in  connection  with  the  (me  which  pro- 
vides for  the  payment  of  the  old  debt  first ;  and  the  oontaract  is  so 
to  be  construed,  that  all  its  parts  may  stand,  which  is  not  difficult, 
the  last  provision  simply  qualifying  the  former. 

It  has  been  remarked  already,  Ihat  this  guaranty  is  absolute, 
binding  the  earetj  to  the  fulfilment  of  the  priocipal's  contracts  wA^ 
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the  plaintiffs,  uncondidonallj,  and  in  general  terms.  In  such  a 
case,  no  demand  of  payment  of  the  principal,  and  notice  of  hia 
default  to  the  surety  can  be.  necessary  to  charge  him.  By  the 
effect  of  the  waiver,  no  notice  of  the  acceptance  of  the  guaranty, 
or  of  the  advances  under  it,  was  necessaiy. 

The  amount  of  the  plaintiffs'  advancements,  under  the  guaranty, 
is  a  necessary  part  of,  and  is  involved  in  their  action  under  it. 
But,  as  matter  of  fact,  it  is  found  that  the  defendant  had  a  general 
knowledge  of  about  the  extent  of  the  advancements.  He,  however, 
by  the  waiver,  was  clearly  to  see  to  this,  at  his  periL 

The  fact  that  the  goods  purchased  were  conuningled  by  the 
principal  with  others,  (the  plaintiffs  knowing  that  such  was  his 
intention,)  had  no  effect  to  injure  the  surety,  and  could  not 
be  in  fraud  of  his  rights.  It  did  not  lessen  the  prindpaVs  means 
to  extinguish  this  debt,  and  the  surety  had  no  specific  lien  on 
the  goods  advanced  under  his  guaranty,  and,  much  less,  that  they 
should  not  be  commingled  with  other  goods. 

It  is  claimed  that  it  was  the  duty  of  the  plaintifls  to  have 
informed  the  defendant  of  that  provision  in  the  contract  which 
gave  the  principal  the  right,  at  the  end  of  the  year,  at  his  election, 
to*retum  such  goods  as  remained  unsold,  at  a  given  rate  of  dis- 
count, and  that  because  it  does  not  appear  that  this  was  done,  the 
surety,  it  is  said,  is  discharged.  But  this  is  a  provision  over  which 
neither  the  surety  or  the  plaintiffs  had  any  control,  and  could  not 
compel  the  principal  to  elect  to  return  the  goods,  and  neither  the 
plaintiffs  or  the  surety  had  any  legal  or  equitable  right  to  look  to 
a  return  of  the  goods  unsold,  under  this  provision  of  the  contract 
as  a  special  means  of  discharging  the  principal's  liability,  and  we 
cannot  conceive  that  an  omission  to  make  this  provision  in  the 
contract  known  to  the  surety,  operated  as  a  fraud  upon  hioL 
Besides,  the  surety  might  have  well  resorted  to  the  principal,  for 
whom  he  had  undertaken,  to  learn  the  particulars  of  his  contract, 
if  he  desired  it  » 

The  provision  in  the  contract,  that  the  goods  bargained  and  sold 
should  remain  the  property  of  the  plamtifis  till  paid  for,  in  no 
way  increased  the  risk  of  the  surety,  but  gave  the  plaintiffs  a 
further  security ;  and  an  exercise  of  this  right,  by  retaking  the 
goods,  if  it  existed  under  the  whole  contract  taken  together, 
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would  be  beneficial  to  the  surety.  No  doubt  the  contract,  so  long^ 
as  the  goods  remained  in  the  possession  of  the  principal,  under  it, 
dothed  him  with  a  power  of  sale.  It  can  hardly  be  claimed  that 
the  surety  could  dOmpel  the  plaintiffs  to  retake  the  goods.  The 
most,  as  it  seems  to  me,  that  they  could  claim,  would  be  to  be  subro- 
gated to  this  right  in  the  place  of  the  plaintiffs,  upon  his  payment 
of  the  debts,  and  whether  that  right  would  exist,  it  is  not  necessary 
to  inquire. 

The  attachment  and  the  sale  of  the  goods  by  the  platntiflb,  is 
not  what  the  surety  can  complain  of.  Though,  tmder  this  guar- 
anty, the  plaintiffs  were  not  bound  to  take  active  means  to  collect 
the  debt  of  the  principal,  yet  they  had  a  right  to  do  it,  if  done  in 
good  faith  to  the  surety,  and  the  referee  finds  that,  under  the  circum- 
stances of  the  case,  the  sale  was  reasonable  and  beneficial  to  aii 
the  parties.  The  plaintiffs  were  not  to  be  compelled,  by  the  surety, 
to  sell  the  goods  at  public  auction,  against  the  agreement  of  the 
prindpaL 

The  $600  note  was  properly  disallowed.  It  was  a  note  of  the 
prindpal,  payable  on  den^and,  and  was  received  as  collateral  security, 
under  an  express  agreement  that  it  was  not  to  be  credited  to  the 
prindpal  till  it  was  paid,  and  it  is  found  nothing  had  been  paid 
upon  it  We  think  the  surety  has  no  more  ground  to  daim  an 
allowance  of  this  note  than  the  prindpal,  or  that -he  is  released  by 
the  transaction.  The  note,  being  on  demand,  was  no  extension  of 
time  to  the  prindpal,  by  implication,  and  the  plaintiff  were,  at  any 
time,  at  liberty  to  conmience  suit  against  the  prindpal,  the  same  as 
if  the  note  had  never  been  given. 

Whether  the  surety  would,  upon  the  payment  of  the  debt,  be 
entitled  in  equity  to  the  benefit  of  the  note  and  the  mortgage, 
given  to  the  plaintiffs,  is  another  question. 

Though  no  precise  time  is  fixed  by  the  contract,  for  the  payment 
of  the  balance  of  the  principal's  account,  yet  we  think  he  was 
bound  to  pay  it,  at  least,  within  a  reasonable  time  after  the  close  of 
the  business,  at  the  end  of  the  year ;  and  this  suit  was  not  com- 
menced until  long  after  the  expiration  of  such  reasonable  time. 

The  purchase  in  of  the  outstanding  mortgage  which  the  prin- 
dpal had  previously  given  on  the  premises,  which  he  subsequently 
mortgaged  directly  to  the  plainti£&  to  secure  the  $600  ngte,  caa\ 
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have  no  effect  Although  the  plaintiffs  had  obtained  an  assign- 
ment of  it  to  Vilas,  and  obtained  a  foreclosure  in  his  name,  yet 
nothing  had  been  paid  upon  it,  and  the  equity  of  redemption  had 
not  then  run,  and  upon  these  facts,  it  is  dear  that  the  surety  was 
not  entitled  to  any  allowance.  The  value  of  the  equity  of  redemp- 
tion, under  the  first  mortgage,  was  some  $200 ;  and  this,  in  effect, 
passed  to  the  plaintiffs  as  a  security  for  the  $600  note. 

If,  in  the  end,  the  title  became  vested  in  Vilas,  under  his  decree, 
in  trust  for  the  benefit  of  the  plaintiffs,  it  is  not  necessary  to  decide 
whether  in  equity  he  should  hold  the  premises,  for  the  benefit 
of  the  surety,  so  £Gur  as  their  excess  above  the  amount  of  the  first 
mortgage  is  concerned.  It  is  dear  that,  at  the  time  of  the  refer- 
ence, no  daim  could  exist,  in  law  or  equity,  in  behalf  of  the  prin- 
cipal or  surety,  why  the  plaintiffs  should  be  charged  with  the  value 
of  the  equity  of  redemption  acquired  under  their  mortgage.  The 
referee  negates  all  fraud  in  the  plaintiffs,  or  a  design  in  them  to 
impair  the  rights  of  the  surety,  and  I  am  not  aware  of  any  general 
rule  in  equity,  any  more  than  at  law,  which  compels  a  creditor  to 
exhaust  his  remedy  agamst  his  principal  before  he  can  go  against 
the  surety,  unless  the  contract  of  suretyship  shall  require  it 

Judgment  of  the  county  court  is  reversed,  and  judgment  on 
the  report  for  the  plaintiffs  for  their  damages  and  costs. 


William  P.  Brioob  v,  Savedia.  W.  Taylok. 

Negligence.  lAahiKty  of  officer  for  preservcMon  and  care  ofprop' 
erty  aJUached,  Degree  of  diligence  required  of  attacking  officers^ 
and  other  bailees  for  hire. 

The  qaeitlon  of  negUgenoe  miy,  iBfome  otaes,  be  withdMwn  from  theeoiuldentioii 
of  the  Jury,  m  where  there  la  no  teetfmony  tending  to  show  it;  or  where  a  giren 
course  of  condnct  is  admitted  which  regnlts  in  detrimait,  and  no  excnae  is  given. 
In  the  latter  case  the  liability  followSi  as  matter  of  law,  and  there  is  nothing  fi»r 
the  Jury  bat  a  qoestioa  of  damagef . 
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Where  •  carriage,  wagoni  and  sleighs,  which  were  not  past  nse,  were  m^^^  Ana  -f  ^ 
were  allowed  by  the  officer  to  remain  during  a  winter  in  the  open  fields,  wl{^^^   ^.J^ 
expoeed  to  the  weather,  for  which  no  excuse  was  offered  except  the  difficulty  of 
finding  a  place  for  them  under  cover,  the  jury  should  have  been  instructed  that  * 
the  officer  was  liable  for  the  damage  done  to  the  property;  and  it  was  error  to  sub- 
mit to  the  Jury  the  question,  whether  or  not  the  officer  exercised  proper  care. 

The  degree  of  diligence  required  of  attaching  officers  and  other  bailees  for  hire  is 
that  wluch  prudent  men  exercise  in  the  conduct  of  their  own  aiBdrs. 

This  definition,  which  is  now  almost  uniformly  used  by  the  English  Judges,  seems 
more  definite  and  just,  and  less  liable  to  be  misunderstood  by  Jurfee,  than  the  terms 
common  and  ordinary  care  or  diligence.    Redfzjeld,  Ch.  J. 


Action  on  the  case  against  the  defendant,  as  sheriff,  for  the 
neglect  of  his  deputy  in  preserving  and  taking  care  of  property  of 
the  plaintiff  which  the  deputy  had  attached.  Plea,  the  general 
issue ;  trial  by  jury,  September  Term,  1853, —  Peck,  J.,  pre- 
siding. 

Among  other  articles  attached  by  the  defendant's  deputy  was  a 
two-horse  pleasure  carriage  and  several  wagons  and  sleds  which 
the  plaintiff's  testimony  tended  to  show  were  removed  at  the  time 
of  their  attachment  to  the  premises  of  a  third  person,  and  there 
left  in  the  open  fields,  where  they  were  allowed  to  remain  from 
September,  1851,  to  the  following  April,  exposed  to  the  rain  and 
snow,  Sec  The  defendant's  testimony  tended  to  show  that  the  car- 
riage was  an  old  one,  and  that  the  wagons  and  sleds  were,  as  the 
witnesses  described  them,  "  not  very  new  nor  very  old  ;"  that  the 
deputy  applied  to  the  person  upon  whose  premises  they  were 
removed  for  shed  room  for  them,  but  was  refused ;  and  that  they 
were  not  much  injured  by  their  standing  out  for  the  time  they  did. 
The  plaintiff  insisted,  as  a  matter  of  law,  that,  as  the  officer  had  per- 
mitted the  property  to  remain  exposed  to  the  weather  and  unpro- 
tected as  herein  above  mentioned,  whereby  it  had  suffered  damage 
and  become  reduced  in  value,  that  it  constituted  such  a  neglect  of 
duty  on  the  part  of  the  deputy,  as  would  render  the  defendant  lia^ 
ble  in  this  action.  The  court  left  the  question  to  the  jury  to  find 
whether  the  deputy  exercised  ordinary  care  and  prudence  in  taking^ 
eare  of,  and  in  the  preservation  of  the  property  attached  ;  and  in 
reference  thereto,  gave  the  juiy,  in  substance,  the  following  instruof 
tions ;  that  it  was  the  duty  of  an  officer  attaching  property  to  use' 
ordinary  care  and  prudence  in  the  custody  and  preservation  of 
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the  property  attached,  and  that  ordinary  care  and  prudence  waa  such 
care  and  prudence  as  men  of  ordinary  care  and  prudence  usually 
exercised  over  their  own  property ;  and  that  it  was  for  them  to  say 
whether  it  was  common  or  ordinary  care  and  prudence  to  keep 
such  property  as  the  carriage,  wagons  and  sleighs  in  question  in 
the  manner  in  which  it  was  kept  Verdict  for  the  defendant 
Exceptions  by  the  plaintiff. 

W.  P.  SriggSy  pro  se. 

The  law,  and  not  the  jury,  is  to  determine  what  is  a  prudent  and 
proper  care  of  property  so  in  the  hands  of  the  officer,  on  a  given 
admitted  state  of  facts ;  hence  the  jury  should  have  been  told  that, 
if  they  found  the  carriages  and  sleds  were  suffered  by  the  officer, 
to  remain  in  the  open  field  from  September,  1851,  to  April,  1852 ; 
the  same  being  the  worst  season  of  the  year  for  the  decomposition 
of  wood,  that  then  the  plaintiff  must  recover,  unless  they  also  found 
that  there  were  no  roofs  of  shelter,  nor  boards  to  make  one  of  to 
be  found  in  the  country. 

The  charge  as  to  the  degree  of  diligence  required,  was  too  indef- 
inite, and  too  generaL 

No  such  charge  as  this  can  be  found  in  any  of  the  reports 
on  this  subject 

Judge  McLean,  in  his  own  reports.  Vol.  3,  and  pages  354  and 
342,  charges  the  jury  that  the  officer  is  bound  to  use  all  that  dili- 
gence, prudence  and  care  which  careful  men,  (not  ordinary  men,) 
use  with  their  o¥m  property.  See  also,  2  Adolph.  &  Ellis  260  ;  4 
B  Sc  Alderson  30,  Baison  v.  Donovan  ;  5  Denio.  586,  Brown  v. 
Hanford ;  1  Fan-field  20,  WeU  v.  Green. 

G,  F.  Edmunds  for  the  defendant 

The  question  whether  the  defendant's  deputy  was  wantmg  in 
ordinary  care  and  prudence,  was  one  of  fact  which  it  was  the  con- 
stitutional right  and  duty  of  the  jury  to  decide ;  and  it  would  have 
been  an  unwarrantable  usurpation  of  power  in  the  court  below,  to 
have  interfered  with  the  exercise  of  that  right  and  duty ;  14  John. 
804,  Foot  V.  WiswaU;  15  Pick.  291,  Coffin  v.  ^tna  Insurunce 
Company  ;  11  Vt  621,  Lindsay  v.  Lindsay;  8  Met  437,  OKeU 
ley  V.  OKeUey ;  18  Vt  18,  HopMnson  v.  Holmes;  Story  Bail. 
§11. 
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Actions  for  injuries  from  insufficient  highways,  afford  a  uniform 
f  llastration  of  this  mle  ;  6  Vt  245,  Leicester  v.  Pittsford  ;  22  Vt 
458,  WiUard  t.  Newbury. 

As  to  what  constitutes  ordinary  diligence,  the  court  fttUy  in- 
stmcted  the  jury,  and  gave  to  these  terms  the  definition  uniyersally 
recognized;  Story  BaiL  §  11 ;  7  B.  Monroe,  661,  Swigert  v.  Gr<i-' 
ham,  (8  U.  S.  D.  43  ;  )  23  Vt  387,  Quimhy  v.  R  Central  R.  R. 
Co. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  In  regard  to  the  carriage,  and  the  wagons 
and  sled,  which  were  not  past  use,  although  the  carriage  was  an 
old  one,  and  the  wagons  and  sleds  were  described  by  the  witnesses, 
as  being  "  not  very  new  nor  very  old,"  it  seems  to  us  there  was  no 
testimony  in  the  case  tending  to  show  that  an  officer  who  held  them 
under  attachment,  would  be  fully  justified  in  letting  them  stand  out- 
doors all  winter.  We  could  scarcely  conceive  of  a  state  of  facts  jus- 
tifying such  a  course,  short  of  absolute  necessity,  which,  it  would 
seem,  would  never  occur  when  boards  could  be  obtained.  And 
where  there  is  no  testimony,  tending  to  excuse  an  officer  in  such 
case,  it  becomes  a  mere  question  of  damages.  Questions  of  negli-' 
gence  are  said  in  the  books  to  be  mixed  questions  of  law  and  fact, 
but  where  there  is  no  testimony  tending  to  show  negligence,  or 
where  a  given  course  of  conduct  is  admitted,  which  results  in  det- 
riment, and  no  excuse  is  given,  the  liability  follows,  as  matter  of 
law,  and  there  is  nothing  but  a  question  of  damages  for*  the  jury. 

We  do  not  think  a  judge  is  ever  bound  to  submit  to  a  jury  ques- 
tions of  fact,  resulting  uniformly  and  inevitably,  from  the  course  of 
nature,  as  that  such  carriages  will  be  injured  more  or  less  by  expo- 
sure to  the  weather  during  the  whole  winter,  or  that  a  judge  is 
bound  to  submit  to  a  jury  the  propriety  of  such  a  course,  when  it 
is  perfectly  notorious  that  all  prudent  men  conduct  their  own  affaurs 
differently.  This  uniformity  of  the  course  of  nature  or  the  conduct 
of  business,  becomes  a  rule  of  law.  But  while  there  is  any  uncer- 
tainty, it  remains  matter  of  fact,  for  the  consideration  of  a  jury.  It 
could  not  be  claimed,  that  it  should  be  submitted  to  a  jury  whether 
cattle  should  be  fed  or  allowed  to  drink,  or  cows  be  milked. 

n.  As,  from  the  determination  of  the  first  point,  a  new  trial 
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befx^mes  necessary,  it  will  be  of  some  importance  to  inquire  m  re- 
gard to  the  proper  mode  of  defining  the  daty  of  the  officer  in  keep^ 
ing  goods  attached  on  mesne  process.  It  is  usuaUj  defined  in 
practice,  in  this  state,  certainly  so  far  as  we  know,  much  as  it  was 
in  this  case,  by  the  use  of  the  terms,  ^'  ordinary  and  common  care, 
diligence,  and  prudence."  And  it  is  probable  enough,  these  t^ms 
might  not  always  mislead  a  jury.  But  it  seems  to  us,  they  are 
somewhat  calculated  to  do  so.  If  the  object  be  to  express  the  me- 
dium of  care  and  prudence  among  men,  it  is  certain  these  terms  do 
not  signify  a  fixed  quality  of  mediocrity  eyen.  For  if  so,  they 
would  not  be  susceptible  of  the  degrees  of  comparison,  as  more 
ordinary  and  most  ordinary,  which  medium,  and  middle,  and  mean, 
are  not  The  truth  is,  that  ordinary  and  nuddling  and  mediocrity 
even,  when  applied  to  character,  do  import,  to  the  mass  of  men,  cer- 
tainly, a  very  subordinate  quality  or  degree;  something  quite 
below  that  which  we  desire  in  an  agent  or  servant,  and  which  we 
have  the  right  to  require  in  a  public  servant,  especially.  A  man 
who  is  said  to  be  middling  careful,  or  ordinarily  careftil,  is  under- 
stood to  be  careless  and  is  sure  never  to  be  trusted. 

We  have  been  at  some  pains  to  look  into  the  English  books  upon 
this  point,  and  although  there  may  be  some  exceptions,  the  general 
rule  certainly  is,  among  the  English  judges,  to  express  common 
care  and  ordinary  care  by  terms  less  liable  to  misconstruction,  and, 
as  we  think,  likely  to  be  more  justly  appreciated  by  juries.  In 
Duffv.  Buddy  3  Brod.  &  Bing.  177,  the  rule  is  laid  down  by  Dal- 
las, Ch.  J.,  to  the  jury,  in  these  words :  **  Gross  negligence  is  where 
die  defendant  or  his  servants  have  not  taken  the  same  care  of  the 
property  as  a  prudent  man  would  have  taken  of  his  own"  and  the 
judgment  is  affirmed  by  the  full  bench.  In  i^tZey  v.  Homey  5  Bing. 
217,  Best,  Ch.  J.,  says  of  a  carrier,  '<  the  notice  will  protect  him, 
unless  the  jury  think  that  no  prudent  person^  having  the  care  of  an 
important  concern  of  His  own,  would  have  conducted  himself  with 
so  much  inattention,  or  want  of  prudence."  In  Bateony.  Ihno^ 
tfon,  4  Bam.  &  Aid.  32,  the  same  learned  judge  lays  down  the  rule 
thus :  ^  They  must  take  the  same  care  of  it  that  a  prudent  man 
does  of  his  own  property.  This  is  the  law  with  respect  to  all  bail- 
ees for  hire  or  reward."  In  Wyld  v.  Piekfordy  8  M.  &.  W.  443, 
Parke  B.  seems  to  claim  a  distinction  between  gross  negligence 
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and  ordinary  neglect,  but  admits  that  ordinary  neglect  may  be  cor- 
rectly defined  in  the  above  cases.     But  in  Hunter  y.  Delbiuy  2 
Queen's  B.  644,  Demnan,  Ch.  J.,  said,  in  regard  to  gross  negligence, 
^  it  might  have  been  reasonably  expected  that  something  like  a  defi- 
nite meaning  should  have  been  given  to  the  expression,"  ^  in  none  of 
the  numerous  cases  referred  to  on  the  subject  is  any  such  attempt 
made,  and  it  may  well  be  doubted  whether  between  '  gross  negli- 
gence,' and  negligence  merely,  any  intelligible  distinction  exists." 
But  the  English  cases  all  seem  to  agree  in  defining  ordinary  negli- 
gence as  that  which  a  prudent  man  does  not  allow  in  the  conduct  of 
his  own  afibirs,  and  most  of  the  later  cases,  where  the  question  has 
arisen,  both  English  and  American,  repudiate  the  old  attempt  to 
distinguish  three  distinct  degrees  of  diligence  and  the  correlative 
degrees  of  negligence.     In  Wilson  v.  Bretty  11  M.  &  W.  113,  Bar- 
on Rolfe  makes  some  very  pertinent  remarks  upon  this  subject, 
^  I  said  I  could  see  no  difference  between  negligence  and  gro$^  neg- 
ligence, that  it  was  the  same  thing,  with  the  addition  of  a  vituper- 
adve  epithet"    And  in  Austin  v.  The  Manchester  R,  R.  11  Eng. 
L.  ic  Eq.  513,  Cress  well,  J.  refers  to  the  language  of  Lord  Den- 
man  quoted  above,  with  approbation,  and  in  the  Steamboat  New 
World  V.  King,  16  Howard  U.  S.  474,  Mr.  Justice  Curtis  seems 
to  adopt  a  similar  view  in  regard  to  these  distinctions  being  more 
or  less  unintelligible,  and  in  practice  often  leading  to  miscon- 
struction and  misunderstanding.     It  seems  too  that  these  distinct* 
ioDS  are  repudiated  by  many  of  the  continential  jurists  in  Europe^ 
as  producing  more  uncertainty  than  they  cure  ;  6  Toullier's  Droit 
Civile,  239,  11 ;  id  203 ;  and  although  it  seems  we  have  adopted 
these  distinctions  in  the  degrees  of  diligence  and  negligence  from 
the  Roman  civil  law,  I  do  not  find  the  commentators  oa  that  law 
adopting  our  loose  manner  of  expressing  what  is  required  of  a 
bailee  for  hire.     Domat,  part  1,  book  1,  tit  lY,  sec  YIII,  art  TTI, 
thus  expresses  the  care  of  such  bailees :  "  He  who  imdertakes  to 
keep  catde,  ought  to  preserve  that  which  is  entrusted  with  all  the 
care  that  is  possible  to  be  taken  by  persons  who  are  the  most  watch- 
ful and  diligent"    And  this  is  reaUy  synonymous  with  the  rule 
adopted  by  the  English  courts.    Mr.  Justice  Story,  Bailments,  §11, 
in  order  to  maintain  the  old  definition  of  three  grades  of  diligence, 
defines  il  mueh  in  the  manner  it  was  done  in  the  present  case* 
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^  Common  or  ordinaiy  diligence  is  that  degree  of  diligence  which 
men  in  general  exert  in  respect  to  their  own  concerns,"  which  cer- 
tainly leaves  upon  the  mind  a  different  impression  from  the  defini- 
tion of  Domat  and  the  English  judges,  and  we  cannot  but  regard  it 
as  one  calculated  to  mislead  juries ;  and  this  very  writer,  in  §  13, 
adopts  tlie  diligence  of  *'  prudent  men,"  as  the  measure  of  conmion 
diligence,  and  it  seems  to  us  nothing  short  of  this  will  do  justice  in 
a  case  like  the  present. 

It  may  with  some  plausibility  be  said,  that  one  who  employs  a 
man  known  to  the  employer  to  be  habitually  indifferent  to  the  man- 
agement of  his  own  concerns,  has  no  right  to  expect  him,  all  at 
once,  even  for  reward,  to  assume  a  wholly  different  character,  and 
the  jury  would  be  likely  so  to  decide,  the  question  being  ordinarily 
one  of  fact,  when  the  testimony  raises  any  doubt ;  and  when  one 
employs  a  man  of  skill  and  talent  in  the  management  of  his  own 
affairs,  he  may  justly  expect  him  to  exert  the  same  skill  and  tal- 
ent, to  the  same  extent  in  the  management  of  the  business  which  he 
undertakes  for  others ;  and  in  the  case  of  a  public  officer  who  is 
selected  for  his  fitness  for  the  particular  trust,  every  one  may  just- 
ly expect  all  the  care  and  diligence,  which  men  entirely  competent 
and  careful  could  reasonably  be  expected  to  exert  in  their  own  bus- 
/  iness  of  equal  importance. 

The  absurdity  of  this  measure  of  duty  in  a  public  officer  will 
become  sufficiently  obvious,  if  we  advert  to  the  form  of  the  oath,  or 
of  the  official  bond  of  public  officers.  What  should  we  think  of 
having  one  sworn  or  giving  bond  to  perform  his  duty  as  common 
men  ordinarily  do  such  things.  This  certainly  sounds  very  differ- 
ent from  the  official  oath,  "  that  you  will  faithfully  execute  the 
office  to  the  best  of  your  judgment  and  ability,"  and  an  official 
bond  obliges  officers  to  the  strictest,  most  faithful  performance  of 
all  of  their  duties.  Any  other  standard  would  sound  absurd,  and 
it  is  obvious  to  us,  that  the  case  of  Bridges  v.  Perryy  14  Vt  262, 
was  not  intended  to  impose  any  different  rule  of  liability  upon  offi- . 
cers  in  keeping  property.  As  said  in  Drake  on  Att.  §  273,  ^  The 
officer  must  comply  with  all  the  requisitions  of  the  law,"  (one  of 
which  is,  to  keep  safely,  pioperty  attached  on  mesne  process,  and 
restore  it  when  required  by  law,)  ^'  or  show  some  legal  excuse  for 
not  doing  so."    Hence  in  SewaU  v.  Marston^  9  Mass.  530,  an  offi- 
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oer  was  held  bound  to  keep  property  attached  on  mesne  process, 
five  years  before,  ready  for  sale  on  the  execution,  and  in  Tyler  y. 
Vbner,  12  Mass.  163,  it  was  held,  an  officer  could  not  in  such  case 
excuse  himself  for  not  producing  cattle,  bj'showing  that  from  the 
scarcity  of  fodder  they  could  not  have  been  kept  alive. 

Any  injury  or  loss,  in  such  cases,  renders  the  of^cer  prima  facie 
liable,  and  imposes  upon  him  the  burden  of  showing  some  valid 
excuse;  Logan  v.  Matthews,  6  Barr  417;  Story  on  Bail.  §411 ; 
Flatt  V.  Hubbard,  7  Conn.  601,  Burt  v.  Miller,  13  Barbour  482. 
There  is  undoubtedly  some  contradiction  in  the  cases,  in  regard  to 
the  burden  of  proof  of  negligence  in  the  ordinary  case  of  bailments 
for  hire,  but  there  can  be  no  doubt,  we  think,  in  regard  to  the  ques- 
tion in  the  present  case.  This  is  expressly  so  laid  down  in  Bridge 
es  V.  Perry.  The  court  in  that  case,  as  .will  be  obvious  from  a 
careful  examination,  had  no  purpose  of  excusing  this  class  of  offi- 
cers from  any  degree  of  care  and  diligence,  which  careful  men 
would  expect  under  the  circumstances. 

And  this,  it  seems  to  us,  is  the  true  measure  of  liability  in  all 
cases  of  bailment  The  bailee  is  bound  to  that  degree  of  diligence, 
which  the  manner  and  the  nature  of  his  employment  makes  it  rea- 
sonable to  expect  of  him ;  anything  less  than  this  is  culpable  in 
him,  and  renders  him  liable.  The  conduct  of  men  in  general  in  the 
region  where  the  attachment  was  made,  may  be  some  guide  to 
what  ought  to  be  required  of  the  defendant  in  keeping  property 
attached.  We  mean,  of  course,  prudent  and  careful  men,  for  no 
one  is  expected  to  go  very  essentially  beyond  the  common  custom 
of  the  country  in  such  matters,  as  it  must  be  attended  with  extra- 
ordinary expense,  and  a  question  might  thereby  arise  as  to  the 
propriety'  of  incurring  such  expense. 

Judgement  reversed,  and  case  remanded. 
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Bbush  M.  Webb  v.  The  Town  of  Bublington. 
Assessment  of  trust  property.     State  stocks  tctxdbiU. 

Property  bequeathed  to,  and  held  by  a  trustee,  the  interest  or  income  of  which  is  to 
be  paid  to  a  person  during  life,  and  after  her  decease  the  principal  to  be  paid  to 
the  testator's  heirs  at  law,  is  assessable,  (under  Gomp.  Stat.  Chap.  80,  §  16,)  to  the 
person  entitled  to  the  income. 

A  person  residing  here,  who  owns,  or  is  interested  in  the  stocks  of  other  states,  may 
be  legally  aaseeed  therefbr  in  this  state. 

AssuacPsiT  to  recover  money  paid  by  the  plaintiff  for  taxes, 
assessed  agdnst  Orissa  B.  Keeler,  his  wife.  Plea,  the  general 
issue ;  trial  by  the  court,  November  Term,  1855, — Piebpoikt,  J., 
presiding. 

The  following  facts  were  agreed  upon:  William  H.  Keeler 
died  in  1849,  and  by  his  last  will  gave,  among  other  bequests,  ten 
thousand  dollars  in  the  government  stock  of  sc»ne  one  of  the  United 
States  to  Richard  G.  Cole,  in  trust,  that  the  interest  and  income 
thereof  might  be  for  the  use  and  benefit  of  his  wife  Orissa  B.  Keeler, 
during  her  natural  life,  and,  upon  her  death,  the  principal  to  be  paid 
to  the  testator's  then  heirs  at  law.  His  executor,  soon  after  the  pro- 
bate of  the  will,  and  in  pursuance  of  its  provisions,  transferred  to  said 
Cole  certificates  of  Ohio  state  stocks,  for  $10,000,  bearing  six  per  cent 
interest,  in  trust  for  the  said  Orissa,  as  provided  m  the  wilL  The 
said  Cole  accepted  the  transfer  and  the  trust,  and  continued  to  hold 
the  stock,  and  pay  the  interest  received  thereon  annually  to  the 
said  Orissa.  On  the  first  of  April,  1853,  and  again  on  the  first  of 
April,  1854,  the  listers  of  the  town  of  Burlington,  in  which  the 
said  Orissa  resided  at  the  time  of,  and  since  both  of  those  dates, 
set  in  the  lists  of  that  town  for  those  years, "  Orissa  B.  Keeler,— 
B.  G.  Cole,  trustee, — Ohio  state,  or  other  stocks,  in  the  hands  of  B. 
G.  Cole,  as  trustee  for  her,  as  a  trust  fund,  $10,000."  Upon  these 
lists  taxes  were  duly  assessed  by  the  defendants,  and  tax  bills  and 
warrants  issued  for  their  collection.  In  September,  1854,  the 
said  Orissa  was  married  to  the  plaintiff,  and  in  the  following  Jan- 
uary he  was  compelled  to  pay,  and  did  pay,  to  prevent  the  distrain- 
ing and  sale  of  the  said  Orissa's  property,  the  amount  of  taxes 
assessed  against  her  on  said  list. 
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Upon  these  facte,  the  county  court  rendered  judgment  for  the 
defendants,  to  which  the  plaintiff  excepted. 

C.  Linsley  for  the  plaiqtiff. 

Ferso(nal  property  is  to  be  assessed  to  the  person  who  is  the 
owner  of  it.  C(Hnp.  Stat.  450,  §  4 ;  452,  §  14.  It  is  not  intimated 
in  the  fifth  clause  of  section  15,  (p.  452,)  that  there  is  to  be  any 
change  in  the  principle  of  setting  property  to  ite  owner.  ^  "Proj^ 
erty  held  in  trust,"  implies  that  it  is  the  property  of  the  cestui  que 
trust.  Mrs.  W.  is  in  no  sense  the  owner,  nor  can  she  by  any  pos- 
sibili^  become  the  owner  of  this  stock.  It  is  set  apart  for  the 
purpose  of  giving  her  an  annuity,  and  in  trust  for  the  testator's 
heirs.  The  stock  is  not  heM  for  her  as  owner,  and  to  hold  that 
she  is  taxable  for  it,  would  be  a  departure  from  the  great  principle 
that  property  shall  be  taxed  to  the  owner.  Oatlin  y.  JBuU^  21  Yt 
158  ;  ZevereUr.  City  of  BosUm^  18  Pick.  123. 

The  property  being  the  stock  of  a  soTereign  state,  ought  to  be 
exempt  from  taxation,  on  the  same  ground  that  the  stocks  of  the 
United  States  are.  'West(m  et  oL  v.  Oharlestany  2  Peters  455- 
465.    Jtfc  GuUough  v.  Maryland,  4  Cond.  U.  S.  R.  466. 

G.  F.  Edmunds  for  the  defendants. 

Mrs.  Keeler  came  within  the  letter  of  the  law,  as  the  person 
subject  to  taxation  for  this  property.     Comp.  Stat  452  §  15.         * 

The  right  of  taxation  is  an  inseperable  incident  of  sovereignty. 
It  extends  to  aU  persons  and  property  within  the  state ;  ite  only  lim- 
itation (except  that  it  must  be  equal,)  is  to  be  found  only  in  the  sov- 
ereign wilL  The  states  of  Vermont  and  Ohio  are  absolutely  inde- 
pendent of  each  other ;  each,  in  respect  to  the  other,  is  sovereign 
and  equal,  and  is  bound  to  no  other  respect  or  consideration  of  the 
laws  or  acte  of  the  other,  than  comity  and  policy  may  dictate ;  and 
what  they  do  dictate,  is  a  question  for  the  legislature  of  each  state^ 
and  not  for  the  courte. 

There  is  nothing  in  the  constitution  of  the  United  States,  either 
expressed  or  implied,  which  inhibits  such  taxation. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 
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Redfield,  Ch.  J.  I.  The  first  question  made  in  this  case 
is,  whether  stocks  of  one  of  the  American  states,  held  by  a 
trustee,  under  a  will,  the  income  of  which,  only,  is  to  be  paid  to 
a  married  woman,  or  other  person,  but  the  principal  of  which 
is,  after  the  the  decease  of  such  person,  to  go  into  the  mass  of 
the  estate,  and  be  disposed  of,  under  the  will,  is  to  be  set  in  the 
list,  to  the  person  receiving  the  income,  or  to  the  executor  of  the 
estate. 

The  5th  paragraph  in  §  15  chapter  80  of  the  Compiled  Statutes, 
seems  to  us  to  require  the  assessment  to  be  made  to  the  person 
receiving  the  income.  It  speaks  of  the  money  as  being  held  in 
trust,  but  it  does  not  intimate  that  it  must  be  held  in  trust,  for  the 
person  receiving  the  income,  in  order  to  have  the  assessment 
made  to  him.  But  if  held  in  trust,  so  that  the  income  is  to  go  to 
any  one,  the  assessment  shall  be  made  to  such  person,  in  the  town 
of  which  such  person  is  an  inhabitant.  This  seems  to  us  purposely 
so  expressed,  that  it  might  embrace  cases  like  the  present,  where 
the  person  receiving  the  income,  was  never  to  receive  the  principal, 
which  is  not  an  uncommon  case,  and  might  very  naturally  have 
been  anticipated  by  the  framers  of  the  statute. 

This  view  might  be  fortified  by  the  analogies  o£  taxation,  gen- 
erally, falling,  as  it  does,  or  is  intended  to,  chiefiy  upon  income. 
And  if  one  person  were  entitled  to  the  income,  and  another  to  the 
ultimate  inheritance,  or  bequest  of  the  principal,  without  its  return- 
ing again  into  the  mass  of  the  estate,  no  one  could  question  the 
probable  purpose  of  the  legislature,  to  make  the  assessment  upon 
the  present  usufruct. 

n.  The  other  question  made  in  the  case  is  one  of  great  impor- 
tance, and  possibly,  upon  mere  comity,  not  altogether  free  from 
difficulty,  if  the  tax  upon  the  owner  of  state  stocks  be  fairly  capa- 
ble of  being  viewed  as  any  abridgement  of  the  absolute  rights  of 
sovereignty  of  the  state  issuing  the  stock. 

But,  it  seems  to  us,  no  such  view  is  fairly  maintainable.  The 
sovereignty  of  a  state  certainly  has  no  extraterritorial  force,  or 
existence.  One  state  has  no  right,  either  as  an  independent  for- 
eign sovereignty,  or  as  a  member  of  the  great  republic  of  affiliated 
states,*under  the  constitution,  to  demand  the  issue  and  sale^f  her  pub- 
lic stocks  in  any  other  state.    The  United  States  government  may  be 
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said  to  possess  this  right  throughout  the  states  and  territories,  and 
a  specific  tax,  imposed  bj  the  states,  upon  any  of  the  instruments 
or  functions  of  the  general  government,  may,  undoubtedly,  be 
fairly  regarded  as  an  unwarrantable  interference  with  the  para- 
mount soTereignty.  For  it  is  impossible  to  deny  that  the  general 
national  government,  within  the  sphere  of  its  just  operation,  is 
supreme  and  paramount  to  all  other  sovereignty.  We  cannot, 
therefore,  question  the  soundness  of  the  decision  of  the  United 
States  supreme  court,  in  the  case  of  McQuUougk  v.  The  State  of 
Maryland,  4  Wheaton  316.  [4  Cond.  U.  S.  Sup.  Court  466.] 
The  United  States  bank  was  upheld  by  the  national  tribunals  as 
a  necessary  fiscal  agent,  to  aid  the  general  government  in  its  finan- 
cial operations.  And  although  these  views  no  longer  obtain,  there 
oould  be  no  doubt,  that  while  the  national  government  saw  fit  to 
employ  such  an  instrument,  in  the  administration  of  its  functions, 
any  specific  tax  upon  its  issues  was,  so  far  forth,  an  abridgment 
of  its  powers,  and  an  inteiference  with  its  functions,  thus  bringing 
the  two  sovereignties  in  direct  conflict,  and  to  that  extent  in  colli- 
sion, which  was  certainly  at  variance  with  the  whole  theory  of  the 
national  government  For  if  the  states  could  hinder  and  impede 
the  functions,  and  retard  the  operations  of  the  instruments  of  the 
national  government,  they  might,  by  parity  of  reason,  wholly 
destroy  them.  And  this,  as  was  well  said  by  Ch.  J.  Mabshall, 
in  his  very  elaborate  and  satisfactory  opinion,  in  this  case,  might 
be  effected  at  any  time,  by  simply  increasing  the  impost,  or  tax, 
upon  the  issues  of  the  bank.  But  a  tax  upon  the  owners  of  the 
stock  of  the  bank,  in  common  with  the  owners  of  other  stocks,  or 
money,  could  have  no  such  effect  Such  a  tax  would  operate 
equally  upon  all  property  in  the  state,  or  upon  the  inhabitants  of 
the  state,  in  proportion  to  their  income,  whether  from  property 
within  the  state,  or  not  For  it  has  often  been  decided  that  a 
state  may  impose  a  tax  upon  its  inhabitants  for  income  derivable 
from  stocks,  or  other  property,  without  the  state.  And  in  the  con- 
clusion of  this  opinion  the  court  takes  occasion  to  say,  the  decision 
^  does  not  extend  to  a  tax  paid  by  the  real  property  of  the  bank, 
in  common  with  the  other  real  property  within  the  state,  nor  to  a 
tax  imposed  on  the  interest  which  the  citizens  of  Maryland  may 
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hold  in  this  institution,  in  common  with  other  property  of  the 
same  description,  throughout  the  state." 

This  decision  does  not  intimate  any  ground  upon  which  a  state 
could  be  deprived  of  the  right  to  tax  its  inhabitants  for  income 
resulting  from  United  States  bank  stocks,  or  even  from  their  own 
stocks.  But  the  case  of  Weston  v.  The  City  oj  Charleston,  2  Pet 
449,  seems  to  go  further,  and  to  prohibit  a  tax  upon  income  deriv- 
able from  United  States  stocks.  But  this  is  placed  upon  the  same 
ground  as  the  specific  tax  upon  the  issues  of  the  United  States 
Bank.     But  it  has  no  application  to  stocks  issued  by  the  states. 

And  the  rule,  as  applied  to  the  owners  of  United  States  stocks,  is 
certainly  not  without  serious  ground  for  question,  as  the  dissenting 
opinions  of  Messrs.  J.  J.  JoHNSOlf  and  Thompson  show.  And 
when,  if  ever,  the  national  stocks  shall  be  swelled  to  the  enor- 
mous extent  of  many  European  countries,  so  as  to  absorb  the 
larger  proportion  of  the  national  wealth,  in  personality,  it  would 
certainly  demand  serious  consideratiou,  whether  any  such  rule  is 
maintainable,  upon  just  and  fair  principles  of  reason  and  justice, 
but  it  seems  to  be  settled  as  authority,  so  far  as  the  U.  S.  supreme 
court  is  concerned.  But  it  has  always  seemed  to  me  that  the  opin- 
ions of  J.  J.Johnson  and  Thompson,  and  Ch.  J.  Mabshall, 
in  McOuUcmgh  v.  Man/landy  all  which  admit  that  United  States 
stocks,  considered  as  a  source  of  income,  may  form  the  basis  of 
personal  taxation,  contain  the  soundest  view  of  the  subject,  and 
that  it  will  finally  prevail  in  that  court. 

Judgment  affirmed. 
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The  Ysrmont  Centbal  Railroad  Compakt  v.  The  Town 

of  burlingtok. 

JSxempHon  of  the  Vermont  Central  Hailroad  Company's  property 
from  taxes.    Liability  of  totons  for  taxes  improperly  assessed* 

The  proTiaion  in  the  17th  aeetlon  of  the  act  ineorponiting  the  Yennont  Centnl 
BaJIroad  Comiwny,  that  its  property  and  effects  shall  be  exempt  from  taxee,  linb- 
ited,  in  ita  application  to  real  estate,  to  snch  as  the  company  were  authorised  to 
take  by  prooeedings  in  invitum, 

Applleatlon  of  this  limitation  to  the  Ikftts  in  the  present  case. 

The  plaintlilk  baring,  nnder  protest,  paid  to  the  collector  of  the  defendants  the  taxes 
assessed  apon  their  property  which  was  exempt  from  taxation,  can  reeorer  back 
of  the  defendants  onjy  snch  of  the  taxes  as  were  collected  for  their  benefit,  and  not 
the  state,  connty  and  state  school  taxes,  which  the  defendants  had  eoUeoted  only 
as  agents,  and  had  paid  over  as  directed  by  statute. 

AssimpsiT  for  money  had  and  received,  money  paid,  &c.,  and 
trial  by  the  court,  November  Term,  1855,  upon  the  following 
agreed  statement  of  facts. 

On  the  15th  of  June,  1854,  8.  W.  Taylor,  who  was  then  tbe 
constable  of  Burlington,  had  in  his  hands  rate  bills  and  warrants 
for  the  collection  of  several  state,  state  school,  county,  town  and 
highway  taxes  assessed  against  the  plaintiffi  in  the  town  of  Bur- 
lington. He  had  then  levied  upon  and  advertised  property  of  the 
plaintiffs,  to  satisfy  said  taxes  and  his  fees  for  collecting  them.  On 
that  day,  the  plaintiffs  paid  the  amount  of  said  taxes  and  fees  to 
Taylor,  under  protest.  Said  taxes  were  afterwards,  and  before 
this  suit  was  brought,  paid  over  by  Taylor  as  directed  by  the  vari- 
ous rate-bills  and  warrants  in  his  hands. 

These  taxes  were  made  up  on  various  lists  of  the  plaintifis  and 
Clark  &  Paine,  made  up  by  the  listers  of  Burlington,  in  the  yean 
1851-2-8. 

The  various  pieces  of  real  estate  described  in  said  lists,  were  the 
property  of  the  plaintiffs  in  fee,  until  August,  1852,  when  they 
were  conveyed  by  the  plaintiffs  to  Gark  &  Paine,  in  trust,  to 
secure  certain  sureties  of  the  plaintifis,  and  in  1858  said  lands 
were  assessed  to  Clark  &  Paine,  as  trustees,  and,  with  one  ex- 
ception, are  within  or  adjoining  the  Une  of  location  of  the  plaintiffs' 
railroad  in  the  town  of  Burlington,  over  which  the  twk  passes, 
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Some  of  said  pieces  are  wholly  within  the  six  rods  which,  by 
their  charter,  the  plaintiffs  were  authorized  to  take  for  their  road- 
way. The  track  passes,  over  all  the  pieces  named  in  the  lists,  some 
parts  of  them  being  without  the  line  of  six  rods.  Upon  three  of 
these  lots,  buildings  were  standing,  some  portions  of  which  build- 
ings are  within,  and  some  portions  without  the  six  rods.  One  of 
these  buildings  is,  and  always  has  been,  since  the  construction  of 
the  road,  used  for  their  station-house  and  passenger  depot. 

All  said  estate  was  acquired  by  the  plaintiffs  by  purchase  from 
the  owners,  except  the  piece  designated  in  .the  lists  as  the  Nye 
place,  which  was  obtained  by  an  appraisal  of  the  commissioners 
under  the  plaintiffs'  charter. 

In  those  cases  where  the  lots  lay  wholly  within  the  six  rods,  they 
were  purchased  because  the  plaintiffs  regarded  that  width  neces- 
sary to  the  convenience  and  safety  of  their  track,  and  that  is  the 
width  of  the  entire  line  of  their  road  through  the  state. 

Where  the  lots  extend  beyond  the  six  rods  they  were  purchased 
by  the  plaintiffs  because  that  mode  was  thought  more  economical 
than  paying  tlie  damages,  and  because  the  whole  lots  could  be  pur- 
chased by  the  plaintiffs  as  cheaply,  or  nearly  so,  as  the  six  rods 
would  be  appraised  by  conmiissioners. 

The  eleven  acre  piece  was  a  piece  of  swamp  land  lying  in  the 
north  part  of  the  town,  through  which  the  plaintiffs  first  located 
their  road,  and  was  acquired  by  the  plaintiffs  by  purchase  in  the 
same  manner  as  the  other  pieces.  A^r  this  purchase,  the  plain- 
tiffs changed  the  location  of  the  road,  so  as  not  to  run  through  this 
eleven  acres,  and  this  piece  has  ever  since  been  common  and  un- 
improved by  the  plaintiffs.  When  purchased,  a  part  of  it  was 
necessary  to  the  construction  of  the  plaintiffs'  road. 

All  these  pieces  of  real  estate  were  acquired  by  the  plaintiffs  in 
good  faith,  because  it  was  more  economical  for  them  to  do  so  than 
to  limit  themselves  to  the  six  rods,  and  take  the  land  upon  the 
commissioners'  appraisal ;  and  not  for  the  purpose  or  with  the  in- 
tent of  acquiring  property  which  should  not  be  subject  to  taxation. 

In  making  up  these  lists,  the  listers  appraised  such  parts  of  these 
lots  as  in  their  judgment  were  not  necessary  for  their  roadway,  or 
for  depot  purposes,  including  m  their  appraisal  a  considerable  per- 
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tion  of  lands  within  the  six  rods,  and  in  all  ciCses  where  the  lots 
extended  beyond  the  six  rods,  the  surplus  was  included  in  the  lists. 

If,  upon  these  facts,  the  plaintiffs  ai*e  entitled  to  recover,  the 
cause  is  to  be  referred  to  assess  the  damages,  under  such  rules  as 
the  court  shall  establish  affecting  the  plaintiffs'  right  to  recover. 

That  part  of  these  lots,  outside  of  the  six  rods  limits  of  the  road, 
was  not  necessary  to  the  proper  use  or  accommodation  of  the  road, 
except  the  town  lot,  so  called,  which,  for  the  purposes  of  this  trial, 
it  is  conceded  was  necessary  for  a  depot,  and  that  part  inside  the 
six  rods  limits  was  necessary  for  the  proper  use  and  accommoda- 
tion of  the  road. 

Upon  this  statement  of  facts,  the  county  court  rendered  judg* 
ment  for  the  defendants.     Exceptions  by  the  plaintiffs. 

Roberts  ^  Ohtttencten  for  the  plaintiffs. 

Section  seven  of  the  plaintiffs'  charter  authorized  them  to  lay 
out  their  road  six  rods  wide,  and  they  judged  that  width  necessary. 
Their  determination  upon  this  point  is  conclusive.  If,  therefore, 
the  power  to  tax  depends  on  the  necessity  of  the  property  for  the 
use  of  the  railroad,  the  tax  upon  any  part  of  the  six  rods  strip  was 
illegal,  and  also  that  upon  the  town  lot  used  for  depot  purposes. 
The  lands  without  the  six  rods  were  acquired  in  the  exercise  of  a 
wise  economy  in  obtaining  the  road-line  itself,  and  may  be,  there- 
fore, said  to  have  been  necessary,  in  a  certain  sense,  for  the  con- 
struction of  the  road. 

But  the  plaintiffs  are  not  limited  by  their  charter  from  taking 
and  holding  other  lands  than  those  which  are  necessary  for  the 
construction  and  accommodation  of  their  road,  and  the  true  ques- 
tion is,  are  these  lands  the  property  of  the  plaintiffs  ?  If  so,  by 
section  seventeen  of  their  charter,  they  are  not  taxable.  The  de- 
fenoants  have  treated  them  as  the  plaintiffs'  property,  and  set  them 
in  the  list  as  such.  The  right  to  take  and  hold  lands  is  incident 
to  the  corporate  character  of  the  plaintiffs,  unless  restrained  by  the 
charter,  either  expressly  or  by  implication.  So  fkr  from  being 
restrained,  the  power  is  expressly  given,  as  above  stated. 

There  is  no  power  given  to  Burlington  to  tax  certain  parts,  or 
any  part  of  the  plaintiffs'  property,  whether  necessary  to  their  use 
or  not ;  if  they  own  it  at  all,  it  is  exempt  from  taxation* 
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These  points  are  fully  confirmed  by  the  following  cases.  Gard^ 
ner  v.  The  StatCy  12  W.  L.  Dig.  404,  New  Jersey;  Ink.  of  Worces^ 
ter  V.  Western  i?.,  4  Met.  564 ;  Heading  JR.  v.  Berks  County,  6  Barr ; 
Wayne  County  v.  J)eL  Sf  H,  Canal  Co.,  15  Penn.;  8  Harris  851. 

If  the  lists  embraced  any  lands  not  subject  to  taxation,  the 
whole  list,  in  this  case,  is  void,  because  the  illegal  is  so  blended 
with  the  legal  that  it  is  quite  impossible  for  the  court  to  separate 
them.    Dreuf  v.  Davis,  10  Vt  606. 

G.  F.  Edmunds,  for  the  defendants,  argued  that  the  lands  which 
the  plaintiffs  were  authorised,  by  their  charter,  to  purchase  or  take 
by  force  of  law,  were  only  such  as  were  necessary  for  the  construc- 
tioh  of  their  road  and  the  accommodation  requisite  and  appertain* 
ing  to  the  same ;  that  this  right  was  limited  to  lands  upon  their 
line  of  location,  and  not  exceeding  six  rods  in  width, — and  that, 
within  those  limits,  their  power  of  acquisition  was  to  be  measured 
by  their  necessities ;  that  the  property  exempted  from  taxes  was 
such  only  as  the  company  were  authorised  to  acquire ;  and  that 
the  general  words  used  in  the  charter  should  be  restrained  to  the 
subject  to  which  they  were  intended  to  apply,  which  was  to  lands 
giyen  to  the  company,  or  to  such  as  were  necessary  to  the  use  of 
their  road ;  and  cited  State  y.  Mansfield,  8  Zabriskie  510.  (14  IT. 
8.  Dig.  545.) 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

IsHAM,  J.  This  action  is  brought  to  recover  the  money  which 
was  paid  by  the  plaintiffs  in  discharge  of  taxes  assessed  upon  their 
property  by  the  selectmen  of  the  town  of  Burlington.  The  money 
was  paid  under  protest ;  and,  if  the  taxes  were  laid  in  whole  or  in 
part  on  property  exempt  from  such  assessments,  the  plaintiffs  are 
entitled  to  recover.  The  17th  section  of  the  charter  of  this  com- 
pany provides  that,  ^  The  stock,  property  and  effects  of  the  com*- 
^  pany  shall  be  exempt  from  all  taxes  levied  by,  or  under  the  au- 
'<  thority  of  this  state."  If  full  effect  is  given  to  that  language,  it 
would  seem  to  create  an  exemption  co-extensive  with  their  right 
to  hold  property  in  their  corporate  capacity.  That  provision,  how- 
ever, should  be  construed  so  as  to  carry  into  effect  the  intention  of 
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tbe  legislature.  The  plaintifis,  by  their  charter,  are  made  a  body 
corporate,  with  power  to  construct  a  railroad  for  the  transportation 
of  persons  and  property,  and  are  authorised  to  make  the  necessary 
surveys,  and  to  lay  out  their  road,  not  exceeding  six  rods  in  width, 
through  the  whole  length  of  the  line.  By  the  7th  section,  the  com- 
pany are  authorised  "  to  take  possession  and  use  all  such  lands  and 
real  estate  as  may  be  necessary  for  the  construction  of  the  road 
and  the  accommodation  requisite  and  appertaining  to  the  9ame^ 
and,  in  case  of  a  disagreement  as  to  the  price  of  the  land,  the  mat- 
ter is  to  be  determined  by  commissioners.  They  may  also  take 
and  hold  such  real  estate  as  may  be  granted  or  given  to  them  to  aid 
in  the  construction,  maintenance  and  accommodation  of  the  road. 
The  17th  section,  after  exempting  the  property  of  the  company 
from  taxation,  provides  that  the  legislature,  after  the  expiration  of 
twenty  years  from  the  opening  of  the  road,  may  purchase  of  the 
company  the  road,  and  all  franchises,  property,  rights  and  privi- 
leges thereto  belonging,  on  payment  of  the  amount  expended  in 
making  the  same,  the  expenses  of  repairs,  with  all  other  expenses 
incurred  about  the  same,  and  ten  per  cent  interest  thereon;  de- 
ducting therefrom  the  sums  received  from  tolls  and  other  sources 
of  profit 

In  relation  to  charters  of  this  character,  and  the  roads  con- 
structed under  them,  we  have  had  occasion  heretofore  to  observe 
that,  though  the  capital  and  the  income  belongs  to  individuals 
themselves,  and  are  used  for  private  gain,  yet  the  construction  of 
these  roads  is  regarded  as  a  public  work,  established  not  only  by 
public  authority,  but  for  public  use  and  benefit.  The  title  of  the 
property  is  vested  in  the  corporation,  but  for  public  use.  The 
property,  so  far  at  least  as  they  are  authorised  to  take  it  by  pro* 
ceedings  in  invitum,  and  the  franchises  granted  to  them,  can  be 
used  in  no  other  way,  and  for  no  other  purposes.  It  was  probably 
this  consideration,  as  well  as  the  additional  one,  that  the  amount 
paid  in  taxes  would  increase  the  sum  to  be  paid  by  the  state  in 
case  they  should  become  the  purchasers  of  the  road,  that  induced 
the  legislature  to  exempt  the  property  from  these  charges.  We 
are  not  to  understand  by  this,  that  all  the  property  of  which  the 
company  may  become  the  owners,  and  which  they  may  hold  under 
their  charter,  will  fall  within  that  exemption.    There  must  be  some 
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limit  to  its  operation.  It  should  be  confined  to  that  which  the 
company  were  authorised  to  take  without  the  consent  of  the  owner, 
and  to  which  the  state  would  be  entitled,  on  becoming  the  pur- 
chasers of  the  road.  While  the  company  may  hold  property  of 
that  character  exempt  from  taxation,  they  may  at  the  same  time 
hold,  by  gift  or  grant,  wood  land  for  fuel,  or  land  on  which  to  erect 
tenements  for  those  under  their  employment,  and  for  various  other 
purposes  connected  with  the  use  of  the  road,  and  to  which  that 
exemption  does  not  apply.  Property  of  that  character  is  not  held 
in  trust  for  public  use.  The  company  are  at  liberty  to  dispose  of 
it  for  other  purposes  than  the  use  of  the  road ;  nor  would  the  state 
be  entitled  to  become  its  purchasers  on  paying  its  cost  That  right 
would  extend  only  to  that  property  which  they  were  authorised  to 
take  in  the  exercise  of  the  right  of  eminent  domain ;  and  that  is  the 
extent  to  which  that  exemption  should  apply.  The  cases  which 
have  been  decided  on  this  subject  lead  to  this  conclusion.  In  the 
case.  State  v.  Commissioners  of  Mansfield^  3  Zabriskie  510,  it  ap- 
peared that  in  the  charter  of  the  Camden  &  Amboy  Railroad  Com- 
pany it  was  provided  that  "  No  other  tax  or  impost  shall  be  levied 
or  assessed  upon  the  said  company."  It  was  held  that  the  exemp- 
tion applied  only  to  property  which  was  necessary  to  effect  the 
purposes  of  their  organization ; — Potts,  J.,  observing  that,  "  the 
legislature,  in  exempting  the  company  from  all  other  taxes,  only 
intended  to  include  so  much  property  as  was  necessary  and  essen- 
tial to  a  railroad  and  transportation  business,  such  as  the  corpora- 
tion was  created  to  construct  and  carry  on ;  and,  that  the  limitation 
of  that  exempting  clause  must  be  fixed,  where  the  necessity  ends, 
and  the  mere  convenience  begins."  In  the  case,  Railroad  v.  Berks 
Oountyy  6  Barr  70,  it  was  held  that,  as  the  railroad  was  exempt 
from  taxation,  that  property  only  which  was  necessary  and  indis- 
pensable to  the  construction  and  use  of  the  road  was  within  the 
exemption.  In  the  case  of  Inhabitants  of  Worcester  v.  The  Western 
R,  Corporation,  4  Met.  564,  an  assessment  was  made  on  the  pas- 
senger depot,  and  the  freight,  car  and  engine  houses  in  Worcester, 
standing  partly  within  and  partly  without  the  line  of  the  railroad 
location.  The  commissioners  abated  the  tax  upon  all  buildings 
lying  within  the  limits  of  the  road,  and  confirmed  the  tax  upon  all 
buildings  without  the  limits  of  the  location.     Ch.  J.  Sha  w,  after 
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observing  that  the  road  was  a  public  work,  intended  for  public  use, 
and  that,  as  such,  it  was  exempt,  with  all  its  necessary  incidents, 
from  taxation,  remarked  that  "  the  limit  of  that  exemption  is  to  be 
ascertained  by  considering  the  extent  of  the  public  easement  in- 
tended to  be  acquired,  and  the  franchises  granted  to  the  proprie- 
tors, to  enable  them  to  accomplish  the  proposed  end."  It  was  also 
held  that^  thz  extent  to  which  the  company  are  attthorised  to  take 
land  without  the  consent  of  the  owner,  is  the  extent  to  which  the  law 
regards  the  land  as  appropriated  to  public  v^e.  In  relation  to 
property  acquired  by  purchase,  lying  without  the  limits  of  the 
location  of  the  road,  the  court  observed  that  ^'  such  buildings,  or 
other  real  estate  will  not  be  considered  as  necessarily  incident  to 
the  railroad  and  its  objects,  and  therefore  will  not  be  exempted 
from  taxation."  We  think  that  view  of  the  subject  is  satisfactory, 
and  carries  into  effect  the  intention  of  the  legislature  in  making 
that  provision.  When,  therefore,  in  the  charter  of  this  company, 
the  legislature  exempted  the  stock,  property  and  effects  of  the 
company  from  taxation,  reference  was  had,  so  far  as  real  estate 
was  concerned,  to  that  which  they  were  authorised  to  take  by  pro- 
ceedings in  invitum,  and  does  not  extend  to  other  land,  which  they 
may  take  by  grant,  and  which  may  or  may  not  be  a  matter  of  con- 
venience, or  a  source  of  profit. 

It  appears  from  this  case,  that  the  selectmen  in  making  up  the 
list,  and  in  the  assessment  of  the  tax  against  this  company,  ap- 
praised various  lots  of  land  belonging  to  the  company,  most  of 
which  were  without  the  limits  of  the  six  rods  which  they  were 
authorised  to  take  for  the  construction  of  their  road.  In  relation  to 
that  property,  it  is  expressly  stated  in  the  case  that  the  land  was 
not  necessary  for  the  proper  use  or  accommodation  of  the  road, 
except  the  town  lot,  which  it  was  conceded  was  necessary  for  a 
depot.  We  think,  upon  the  principles  which  have  been  stated,  the 
taxes  were  properly  assessed  upon  that  property.  It  also  appears 
that,  in  that  appraisal,  the  selectmen  included  a  considerable  por- 
tion of  the  six  rods  included  within  the  line  of  the  railroad  loca- 
tion. For  that  land,  as  also  the  town  lot,  which  it  is  agreed  was 
necessary  for  a  depot,  the  corpoi'ation  are  not  liable  to  be  assessed, 
nor  for  any  buildings  or  structures  erected  thereon,  if  necessary  for 
the  support  or  convenient^use  of  the  road.    Whether  it  would  be 
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Mable  to  taxation  if  any  part  of  the  land  indaded  within  the  six 
rods  were  actually  used  and  appropriated  to  purposes  other  than 
the  construction,  maintenance  and  accommodation  of  the  road,  is 
not  a  question  arising  in  the  case,  as  there  is  nothing  stated  show- 
ing that  such  use  was  made  of  it  To  that  extent,  therefore,  we 
think  the  taxes  were  improperly  assessed.  The  recorery  in  this 
case,  however,  must  be  limited  to  the  money  received  for  the  use 
of  the  town.  The  town  is  not  liable  for  the  statei  county,  or  state 
school  taxes,  nor  where  the  town  collected  the  money  as  agentSf 
and  have  paid  over  the  money  as  required.  Spear  v.  Brcdntree^ 
24  Vt.  419 ;  Fairbanks  4*  Co.  v.  KiUredge,  24  Vt  10.  The  result 
is,  that  the  judgment  must  be  reversed,  and  the  case  referred  for 
the  assessment  of  damages,  as  stipulated  by  the  parties  in  the  case 
statedi 


The  Miohigan  State  Bank  v.  John  Peck,  John  H.  Peck, 

AND  Edwabd  W.  Peck. 

Letter  of  OrediL 

tb»  defend«nt0  tad  H.  W.  C.  signed  and  delivered  a  writing  of  the  following  tenors 
**  C.  C.  Trowbridge,  Eeq.,  President,  Detroit,  Michigan.  R.  H.  k  Co.,  are  author- 
"  ized  to  Talae  upon  us,  or  either  of  us,  to  the  amount  of  •86,000,  in  suoh  amounts 
'*  and  on  sneh  time  as  they  may  require,  which  will  be  duly  honored,  and  we  hereby 
*'  Jointly  and  scTerally  hold  ourselTes  aMountable  for  the  acoeptanoe  and  payment 
"  of  sueh  drafts.** 

mid 

li  That  it  might  be  shown  by  parol,  that  the  writing  was  intended  ft>r  the  plaintilft  of 
whom  the  said  Trowbridge  was  president. 

%  That  the  writing  bound  all  the  signen  to  the  payment  of  such  drafts  as  might  be 
aooepted  by  either  of  them. 

8.  That  it  was  not  answered  by  the  acceptance  and  payment  of  drafts  to  the  amount 
of  $25,000 ;  but  that  that  it  was  a  standing^or  continuing  guaranty  for  that  amount^ 
the  parties  themselTes  having  so  treated  and  |>ractioal]y  construed  it. 

i.  That  it  extended  to,  and  provided  fbr  the  paymanl  of  dnfli  BMide  payable  die 
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Where  than  at  the  reeidepce  of  the  drawee,  which  bad  been  accepted  generally,  and 
reeogniased,  and  were  obyiooslf  conformable  to  the  expectation  of  the  partlet. 
[See  aauupUmUifT.  BitaU  of  Leavrnworikj  pott  p.  209.] 

Assumpsit.  The  facts  in  the  case  were  agreed  upon  as  follows. 
The  plaintiffs  hold  three  notes  against  the  defendants  for  $3,000 
each,  dated  August  15, 1854,  due  in  thirty,  forty  and  fifty  days, 
respectively,  after  said  date,  for  amount  due  upon  which  the  plain- 
tiffs are  entitled  to  judgment 

On  the  25th  day  of  January,  1854,  the  defendants,  under  their 
firm  and  style  of  J.  &  J.  H.  Peck  &  Co,  and  one  H.  W.  Catlin, 
executed  and  sent  to  Boelofson,  Hatch  &  Ck).,  of  Detroit,  who 
delivered  the  same  to  the  plaintiffs,  at  the  said  Detroit,  in  the  state 
of  Michigan,  a  paper  of  the  following  tenor,  viz. 

Burlington^  Vu,  Jan.  25,  1854. 
C.  C.  Trowhridge,  Esq.,  President,  Detroit,  Michigan. 

Dear  Sir : — ^Messrs.  Roelofson,  Hatch  &  Co.,  of  Detroit,  are 
hereby  authorized  to  value  upon  us,  or  either  of  us,  to  the  amount 
of  twenty-five  thousand  dollars,  in  such  amounts,  and  on  such  time 
as  they  may  require,  which  will  be  duly  honored,  and  we  hereby 
jointly  and  severally  hold  ourselves  accountable  for  the  acceptance 
and  payment  of  such  drafts. 

Tours  respectfully, 
(Signed)  J.  &  J.  H.  Peck  &  Co. 

H.  W.  Catlin. 

C.  C.  Trowbridge,  was,  and  has  since  been  the  president  of  the 
plaintiffs'  bank.  The  paper  was  received  and  accepted  by  the 
plaintiffs  from  Roelofson,  Hatch  &  Co.,  before  the  fourth  day  of 
March,  1854,  and  has  been  held  by  them  ever  since. 

Upon  the  credit  and  faith  of  this  paper,  the  plaintiffs  discounted 
and  paid  to  said  Boelofson,  Hatch  &  Co.,  at  Detroit,  relying  upon 
said  paper,  for  each  discount,  bills  of  exchange,  as  follows. 

Date  of  biUa.       Drawen.  Drawees.  AmH.     I>ne.  When  paid, 

if  paid  at  all 
iBMi  18d4«         18d4< 

lfar.4,   Boelofton,  Hatch  It  Co.  J.  It  J.  H.  Peeks  It  Ck>.  WOOO     KayT,     MayS. 


May  8, 

II 

K 

II 

II 

II          11 

6000 

July  6,     July  6. 

Feb.U, 

If 

II 

(1 

H.  W. 

CatUn, 

tfOO 

Hay  14,    Hay  16. 

reb.tf, 

It 

li 

II 

II 

II 

4600 

Hay  28,   Hay  27. 

Kar.lO, 

11 

<1 

II 

II 

IC 

2600 

Ap'112,    Ap'I12. 

Mar.  10, 

1. 

II 

II 

II 

II 

2600 

Ap'127,    Ap'127. 

Mar.U, 

II 

II 

II 

11 

11 

■ 

8000 

Jon.  14,   Jan.  14. 

•iMoo. 
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Bate  of  bills.        Drawera. 
1854. 

Drawees. 

Am't. 

Due.  When  paid, 
if  paid  at 
1854.      all. 

May  3,    Roelofton,  Hatch  k  Co. 

H.  W.  Catlin. 

85000 

July  11. 

May  26,          "           "           «' 

(C                    (( 

1000 

July  29. 

Junes,          "          "          " 

i(              <c 

2000 

July  16. 

June  3,          "          "           '* 

It              (( 

2000 

July  26. 

Junes,          "          "          ♦* 

i(              It 

2000 

Aug.  5. 

June  19,        "          "          •* 

aooo 

Aug.  22. 

June  13,        "          "          " 

it              ti 

6000 

Aug.  16. 

823,000  Kot  paid. 

all  of  which  bills,  except  the  seven  last  mentioned,  were  duly  paid, 
as  stated,  and  said  seven  bills  last  mentioned  have  never  been  paid, 
and  have  ever  been  held  by  the  plaintiffs.  These  seven  bills 
were  all  duly  accepted  by  Catlin,  and  duly  protested  for  non-pay- 
ment, and  notice  thereof  was  duly  given  to  all  the  parties. 

On  the  15th  of  August,  1854,  the  first  five  of  said  seven  bills 
being  overdue,  the  plaintiffs  applied  to  Catlin  and  the  defendants 
for  payment,  according  to  said  paper ;  and  the  said  Catlin,  and  the 
defendants,  then  and  there,  in  order  to  secure  the  payment  of  said 
overdue  bills,  executed  and  delivered  to  the  plaintiffs  their  four 
promissory  notes  of  an  amount  equal  to  said  overdue  bills,  as 
collateral  security  ;  wliich  notes  are  still  held  by  the  plaintiffs,  and 
are  unpaid ;  and  the  defendants  were  then  informed  by  the  plaintiffs 
that  said  two  other  bills  of  exchange,  last  mentioned,  had  been 
drawn  by  said  Roelofson,  Hatch  &  Co«,  under  said  paper,  and  had 
been  discounted  and  were  held  by  the  plaintiffs. 

Afler  said  two  bills  fell  due  and  were  dishonored,  and  in  the 
latter  part  of  September,  1854,  the  plaintiffs,  by  their  attorney, 
applied  to  J.  H.  Feck,  the  partner  in  the  defendants'  firm  having 
the  principal  management  of  the  financial  affiurs  of  the  defendants, 
for  payment  of  the  two  bills  last  mentioned,  amounting  to  eight 
thousand  dollars,  and  interest,  under,  and  according  to  said  paper, 
whereupon  the  said  J.  H.  Peck  promised  said  attorney,  that  the 
same  should  i)e  paid,  and  the  whole  twenty  thousand  dollars  of 
said  dishonored  bills  retired  within  ten  days  or  two  weeks  thereafter. 

Upon  the  foregoing  case  stated,  the  county  court,  November 
Term,  1855, — Peck,  J.,  presiding, — rendered  judgment  for  the 
plaintiffs  to  recover  $9,743.75,  being  the  amount  due  on  said  three 
promissory  notes. 

Exceptions  by  the  plaintiffs. 
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Geo.  F.  Edmunds  for  the  plaintiffs. 

From  the  situation  and  business  of  the  parties,  and  the  circum- 
stances attending  the  transactions, — ^all  of  which  are  admissible  to 
aid  in  the  construction  of  a  contract — it  is  evident  that  a  running 
line  of  discounts,  not  exceeding  in  amount  twenty-five  thousand 
dollars,  was  intended  to  be  obtained  on  the  faith  of  this  contract. 
The  contract  itself  looked  wholly  to  the  future,  and  to  such  sums 
and  time  as  the  necessities  of  the  business  should  require,  and,  upon 
jts  face,  fully  warranted  this  construction. 

The  limitation  is  a  limit  of  responsibility,  and  not  a  limit  of  the 
total  sum  of  the  bills  to  be  drawn.  The  twenty-five  thousand  dol- 
lars is  a  standing  credit,  and  up  to  that  amount  the  parties  are 
authorized  to  draw,  from  time  to  time,  ad  libitum  ;  and  drafts  thus 
drawn,  the  defendants  promised  to  pay.  7  Pet.  113,  Douglas  v. 
Reynolds.  12  East  227 ^  Mason  y.  Pritckard,  7  Greenleaf  1 1 5, 
Tuckerman  v.  French,  1  Met.  24,  Bent  v.  Hartshorn.  6  M.  & 
W.,  Mayer  v.  Isaac.  2  Gibbs  504,  Farmers  ^  Mechanics*  Bank 
V.  Kerchevai. 

A  transposition  of  the  words  of  the  contract  relieves  it  from 
doubt ;  thus — "  R.,  II  &  Co.  are  hereby  authorized  to  value  on  us, 
or  either  of  us,  in  such  amounts,  and  on  such  time,  as  they  may 
require,  to  the  amount  of  twenty-five  thousand  dollars,"  &c.  In 
commercial  contracts,  drawn  by  commercial  men,  language  could 
scarcely  be  clearer,  to  indicate  a  continuous  liability. 

Again,  the  expression  "  to  the  amount  of  twenty-five  thousand 
dollars,"  instead  of  for  the  amount,  clearly  shows  that  amount  to 
have  been  named  as  the  limit  of  a  continuing  liability,  rather  than 
as  a  specific  sum  for  which  the  bills  were  to  be  drawn. 

The  acts  of  the  parties,  having  full  knowledge  of  the  facts,  are 
decisive  iq  support  of  the  construction  we  claim.  The  intention 
of  the  parties,  is,  in  all  contracts,  especially  commercial  ones,  the 
pole-star  of  construction ;  and  in  ascertaining  that  intention,  courts 
always  hold  them  to  their  own  construction  of  their  obligations. 
16  Vt  95,  Austin  v.  Wheeler. 

That  such  facts  are  proper,  and  often  essential  aids  in  arriving 
at  the  true  intent  of  the  parties,  in  cases  of  doubt,  has  been  so 
often  declared  by  the  tribunals  of  all  countnes,  that  authorities 
need  scarcely  be  referred  to.    Bell  v.  Bruen;  Laufrence  v.  McCal- 
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tnofUj  2  How.  426 ;  22  Yt  160,  Loiory  v.  Adams  ;  are  a  few  of  the 
many  cases  which  support  this  position. 

The  acts  of  the  defendants  were  a  full  and  complete  ratification 
of  the  authority  assumed,  (rightfully  we  think,)  by  Boelofsdn, 
Hatch  ^  Co.,  in  drawing  these  bills  under  this  contract 

To  the  objection  that  the  bills  are  not  of  the  description  men- 
tioned in  the  contract^  in  that  they  are  made  payable  in  New  York, 
We  reply : 

1.  The  acts  of  the  parties,  as  upon  the  other  point,  haye  given 
the  oontract  a  practical  construction,  pointing  to  New  York  as  a* 
place  of  payment. 

2.  There  is  no  limitation  in  the  oontract  itself;  it  is  a  general 
authority  to  draw ;  and,  under  such  an  authority,  it  rests  with  the 
defendants  to  show  that  the  place  of  payment  was  not  usual  in  the 
course  of  business,  and  such  as  the  parties  could  not  have  contem- 
plated.    15  Conn.  475,  Bridgeport  v.  Housatonic  R,  Co. 

3.  It  is  an  inseperable  incident  to  the  right  to  draw,  that  the 
drawer,  (unless  special  provision  is  made,)  may  appoint  the 
place  of  payment  In  JEdmongton  v.  I}rake,  a  place  of  pay- 
ment was  agreed  upon.  In  Launusse  v.  Barker j  the  direction  was 
to  draw  on  Tabor  &  Son,  Portland.  The  court  say  that  this  was 
a  specific  direction  to  draw  upon  Portland,  and  must  of  course  be 
followed.  But  in  the  present  case,  the  contract  is  silent  as  to  the 
place  where  the  bill  should  be  payable,  and  purposely  so,  no  doubt^ 
in  order  that  the  parties  might  draw  upon  the  various  markets  in 
which  their  funds  might  be  received  in  the  course  of  their  trade« 

'*  Had  such  been  the  intention,  it  is  but  reasonable  to  suppose 
that  the  limitation  would  have  been  expressed  in  the  contract  ;'* 
lAfman  v.  Shertcoody  20  Yt  42.  See,  too,  2  C.  &;  J.  11,  Thon^ 
son  V.  Manletf, 

The  promise  to  pay  was  a  waiver  of  any  such  objection,  and  a 
ratification  of  the  act  of  Boelofson,  Hatch  ic  Co.  in  drawing  these 
bills  under  the  contract 

X  Maech  and  S.  Wires  for  the  defendants. 

L  Phdntifis  have  no  right  to  sue  upon  this  guaranty,  it  not  being 
a  general  guaranty  or  letter  of  credit,  authorizing  any  person  to 
discount  on  the  faith  of  it,  but  addressed  to  a  particular  individual 
by  name ;  Wahon  v.  Bodson,  14  E.  C.  L.  250 ;  Grant  v.  IfajftoTf 
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2  Cond.  95 ;  HaB  v.  Eand^  8  Conn.  574 ;  Walsh  ^  Beekman  t. 
B3t7t>,  10  Johns.  180. 

n.  If  it  is  to  be  treated  as  a  general  letter  of  credit,  authorizing 
anj  person  to  whom  it  is  shown  to  discount  bills  drawn  bj  R.  H. 
&  Co.,  on  the  faith  of  it,  then  only  such  of  the  signers  to  it  as  the 
bill  is  drawn  ugpn,  are  bound  to  accept  and  pay  the  same.  See 
Coolidge  y.  Poffson,  Latorason  t.  Mason,  and  the  notes  to  those 
cases,  2  Am.  Lead.  Cases  from  p.  197  to  232. 

m.  The  guaranty  or  letter  of  credit,  limiting  the  right  to  draw,  in 
all,  to  the  amount  of  $  25,000,  and  that  amount  having  been  drawn 
and  paid,  the  instrument  became  ^ncf2£«  officio  ;  BoviUe  t.  7W- 
ner,  18  E.  C.  L.  R.  308 ;  MeltnUe  v.  ffogden,  5  E.  C.  L.  R.  389 ; 
Kirhy  y.  Marlborough^  2  M.  &  S.  18 ;  Kay  y.  Orovesy  19  E.  C.  L. 
R.  82  ;  Rogers  v.  Hamevy  8  Johns.  92 ;  Douglass  y.  Regnolds,  7 
Peters  113 ;  Hall  y.  Jtandj  8  Conn.  560 ;  Oremer  y.  Higgingson^ 

1  Mason,  323  ;  Russell  y.  Perkins^  1  Mason,  368. 

This  case  is  wholly  distinguishable  from  all  the  cases  which  have 
been  held  continuing  guaranties.  In  those  cases  it  will  be  seen 
that  the  guaranty  contemplates  an  indefinite  amount  of  dealings,  and 
tile  guarantor  becomes  responsible  either  for  the  whole  balance 
which  may  be  due,  or  for  a  definite  amount  of  that  balance.  Such 
are  the  cases  of  Merh  y.  Wells,  2  Camp.  413  ;  Mason  y.  Pritehardy 

2  Camp.  436 ;  S.  C.  12  East  227  ;  Douglass  y.  Reynolds,  7  Peters 
113 ;  Mayer  y.  Laac,  6  M.  &  W.  605  ;  Ropelye  y.  Bailey,  5  Conn. 
149 ;  Allen  y.  Keating,  23  E.  C.  L.  R.  401. 

ly.  The  drafts  are  not  drawn  in  pursuance  of  any  authority  con- 
ferred. The  defendants  living  here,  the  drafts  should  have  been 
made  payable  here ;  Lanusee  y.  Barker ^  4  Peters  214 ;  Edmon^ 
son  y.  Drake,  5  Peters  624. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

Redfield,  Ch.  J.  This  is  an  action  by  which  th'e  plaintifii 
seek  to  recover  of  the  defendants,  the  amount  of  certain  accep- 
tances of  H.  W.  Catlin,  upon  a  guaranty  signed  by  Catlin  and 
themselves,  and  addressed  to  C.  C.  Trowbridge,  President,  Detroit, 
Michigan,  in  these  words,  ^^  Dear  Sir — Messrs.  Roelofson,  Hatch 
&  Co.,  of  Detroit,  are  hereby  authorized  to  value  upon  us,  or  either 
of  qs  to  the  amount  of  $25,000,  in  such  amount  and  on  such  time. 
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as  they  may  require,  which  will  be  duly  honored,  and  we  hereby 
jointly  and  severally  hold  ourselves  accountable  for  the  acceptance 
and  payment  of  such  drafts,'*  signed  by  the  defendants,  and  by 
Catlin. 

The  person  to  whom  this  letter  was  addressed,  was,  at  the  time, 
president  of  the  plaintiffs'  bank.  The  letter  was  given  to  the 
hands  of  Roelofson,  Hatch  &  Co.,  and  by  them  delivered  to  the 
plaintiffs,  who,  upon  its  credit,  discounted  the  paper  in  question. 

I.  The  first  question  made  in  the  case  is,  that  the  guaranty  does 
not  appear,  upon  its  face,  to  be  intended  for  the  plaintiffs,  and  that 
it  is  not  competent  to  show  that  such  was  the  intention  of  the 
signers,  by  extraneous  evidence.  But  contracts  of  this  kind  have 
never  been  held  subject  to  the  same  rules  of  construction,  in  this 
respect,  as  negotiable  paper.  And  in  regard  to  such  paper,  even 
in  this  state,  it  has  been  decided  that  it  may  be  sued  in  the  name 
of  the  real  party  to  the  contract,  although  his  name  does  not  appear 
upon  the  note  or  bill ;  but  the  general  rule  of  the  commercial  law 
is  undoubtedly  otherwise. 

But  in  regard  to  a  guaranty  of  this  kind,  it  follows  the  gen- 
eral rule  of  the  law  in  regard  to  simple  contracts,  which  is,  that 
they  may  be  sued  either  in  the  name  ot  the  nominal,  or  of  the 
real  party.  And  in  the  case  of  oral  contracts,  it  has  been  con* 
sidered,  that  it  is  not  important  whether  the  agency  of  the  prom- 
issee  were  known  to  the  promissor,  at  the  time  of  entering  into 
the  contract  And  perhaps  the  rule  may  be  equally  applicable  to 
written  simple  contracts.  At  all  events,  there  can  be  no  question 
that  where  the  agency  or  trust  appears  upon  the  face  of  the 
contract,  thus  indicating  an  abbreviation  or  imperfection,  so  to 
speak,  being,  as  it  were,  a  call  for  proof  aliunde,  that  such  proof 
may  be  introduced  as  the  basis  of  giving  effect  to  the  contract,  by 
showing  the  sense  in  which  the  terms  are  used.  And,  in  the 
present  case,  the  letter  of  credit  being  addressed  to  the  person  as 
president,  and  the  proof  showing  him  president  of  the  plaintiffs' 
bank,  and  of  no  other  institution,  it  renders  it  certain  that  it  was 
intended  for  the  plaintiffs'  benefit.  If  any  doubt  had  arisen  upon  the 
proof  upon  this  point,  as  if  he  had  been  president  of  two  banks  at 
Detroit,  such  doubt  might  perhaps,  properly  enough  have  been  solved 
by  further  proof  upon  the  point,  as  to  which  particular  bank  the  letter 
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was  in  fact  addressed.  But  no  such  question  arises  here.  The 
case  of  WaUon  v.  Dodsorij  3  C.  &  P.  162,  so  far  as  it  can  be 
regarded  as  any  authority,  being  a  mere  nisi  prius  case,  is  cer- 
tainly in  favor  of  the  views  we  take.  A  guaranty  addressed  to 
one  partner,  was  allowed  to  enure  to  the  benefit  of  both,  upon  the 
ground  that  they  had  acted  upon  the  faith  of  it,  and  that  it  ob- 
viously was  intended  for  both.  So,  too,  in  this  case,  a  general 
guaranty,  addressed  to  no  one  in  particular,  was  allowed  to  enure 
to  the  plaintiff's  use  ;  Gasdee,  J.,  saying,  "  Su^h  a  guaranty  will 
enure  to  the  benefit  of  those  to  whom,  or  for  whose  use  it  is  de- 
livered." The  other  cases  cited  do  not  seem  applicable.  The  case 
of  GraTit  V.  Nayhr^  4  Cranch  224,  was  where  the  guaranty  was, 
on  the  face  of  it,  by  mistake,  probably,  addressed  to  some  other 
persons  than  the  plaintiffs,  and  the  court  held  that  this  mistake  could 
not  be  set  right  in  a  court  of  law,  by  oral  proof  of  the  intention  of 
the  guarantors  to  address  their  letter  of  credit  to  the  plaintiffs. 
This  is  in  conformity  to  the  long-established  rule  of  law  upon  the 
subject  The  case  of  HaU  v.  Band,  8  Conn.  560,  574,  does  not 
seem  to  have  any  application  to  this  subject.  Hosmer,  Ch.  J., 
there  argues  against  the  admission  of  oral  proof  as  the  basis  of 
construction  of  the  written  contract,  upon  the  ground  that  there  is 
no  necessity  for  any  such  resort,  the  contract  being  explicit  upon 
its  face,  and  the  proof  being  offered  to  give  an  operation  beyond, 
and  inconsistent  with  its  terms.  And  the  case  of  Walsh  v.  Bailiej 
10  Johns.  180,  is  where  the  guaranty  was  attempted  to  be  applied 
to  transactions  altc^ether  one  side  of  its  scope. 

n.  The  question  whether  the  guaranty  was  intended  to  bind  the 
signers  to  the  payment  of  drafts  and  acceptances  to  which  they 
were  not  parties,  in  form,  is  one  of  some  nicety,  and,  upon  the 
terms  used,  not  free  from  difficulty.  But,  it  seems  to  us  that  to 
give  effect  to  all  the  terms  used,  which  is  ordinarily  to  be  done 
when  it  can  be,  we  must  conclude  that  something  more  was  in- 
tended than  an  agreement  to  accept  such  bills  as  were  drawn  upon 
both^  or  either  of  them,  and  pay  such  as  they  had  themselves  ac- 
cepted. If  this  had  been  all  which  was  intended,  it  is  scarcely 
supposable  that  business  men,  such  as  those  concerned  seem  to 
have  been,  or,  indeed,  that  any  one,  should  have  resorted  to  so 
much  mmecessary  verbiage.     The  last  clause  of  the  guaranty 
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evidently  goes  beyond  the  mere  acceptance  and  payment  of  sncb 
drafts  as  were  addressed  to  the  parties  signing ;  else  why  stipulate 
for  payment,  since  the  acceptances  by  themselves  bound  them  to 
pay.  It  is  obvious  that  this  portion  of  the  contract  was  intended 
to  bind  both  signers  to  the  payment  of  all  acceptances  made  by 
either.  And  the  conduct  of  both  parties  shows  very  fully  that 
they  so  understood  the  contract,  else  the  bills  would  probably  have 
been  drawn  jointly,  so  as  to  secure  the  responsibility  of  both ;  and, 
if  not  so  drawn,  and  the  defendants  did  not  expect  to  be  responsi- 
ble for  the  acceptances  of  Catlin,  it  is  altogether  incomprehensible 
that  they  should,  upon  the  first  application,  without  objection,  have 
executed  their  notes  for  $12,000  of  such  acceptances. 

in.  The  question  whether  this  was  intended  to  be  a  continuing 
or  standing  guaranty,  to  the  amount  of  $25,000,  if  it  were  not  that 
the  parties  have  so  treated  it,  would  certainly  be  attended  with  dif- 
ficulty. The  terms  used  would  certainly  more  naturally  incline  me 
to  regard  it  as  a  single  guaranty  for  $25,000,  and  there  to  end. 
The  provision,  in  allowing  Boelofson,  Hatch  &  Ck>.  to  draw  for 
such  amounts,  and  on  such  time  as  they  might  require,  seems  to 
me  entirely  consistent  with  that  view.  It  is  simply  saying,  it  need 
not  all  be  in  one  draft.  But  when  we  find  the  plaintiffs  acting 
upon  it  as  a  continuing  guaranty,  and  the  defendants  assuming  the 
drafts,  without  objection,  it  is  impossible  to  doubt  that  it  was  so  in- 
tended by  all  the  parties.  And,  as  the  terms  used  are  altogether 
consistent  with  such  construction,  we  think  the  practical  construc- 
tion given  it  by  the  parties  must  be  held  binding  upon  them.  It 
would  be  strange  if  it  were  not  so,  under  the  circumstances.  After 
the  defendants  had  given  their  notes  for  $12,000,  and  one  of  the 
partners  and  their  cashier  had  given  the  fullest  assurance  that  the 
remainder  should  be  provided  for  in  ten  days,  without  any  query 
or  claim  of  exemption,  and  the  plaintiffs  had  thus  been  quieted  by 
such  a  practical  construction  of  their  guaranty,  it  would  be  little 
less  than  a  fraud  to  allow  the  defendants  to  now  stand  upon  the 
strict  and  literal  construction  of  the  letter.  We  have  found  no 
case  where  the  parties  have  been  allowed  to  repudiate  any  such 
long  standing  and  unequivocal  practical  construction  of  their  con- 
tract And  we  are  so  fully  persuaded  that  it  could  not  fail  to  be 
of  evil  example  to  allow  apy  such  thing,  in  courts  of  justice,  that 
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we  shall  be  alow  to  adopt  any  such  conclusion  without  precedent. 
DougUus  v.  Reynolds^  7  Peters  113,  is  a  full  authority  for  allow- 
ing the  practical  construction  of  this  contract  to  define  the  extent 
of  the  terms  used. 

IV.  If  it  be  true  that,  upon  the  face  of  this  letter  of  credit,  the 
drafts  were  naturally  to  be  made  payable  at  the  counting-house  of 
the  drawees,  which  is  certainly  the  common  course  of  business,  it 
is  what  the  parties  themselves  might  surely  waive,  or  they  might, 
in  the  acceptance,  limit  the  place  of  payment  if  they  diose  so  to 
da  But,  having  made  a  general  acceptance  of  the  bills,  and  then 
executed  their  notes  for  $12,000,  and  given  assurance  of  paying 
the  remainder  in  ten  days,  it  would  certainly  now  be  a  remarkable 
defense  to  prevail,  that  the  bills  were  made  payable  in  New  York. 
In  practice,  it  is,  I  think,  not  uncommon,  where  paper  is  negotiated 
through  banks  to  assist  merchants  in  making  extensive  country 
purchases  of  produce,  to  remit  funds  to  the  cities  where  such  pur- 
chases become  available,  and  where  the  banks  often  require  most 
of  their  funds,  which  may  explain  the  present  case  consistently 
with  the  understanding  of  all  concerned.  The  conduct  of  the  par- 
ties shows  very  clearly  that  the  bills  were  drawn  in  conformity  to 
the  expectation  of  the  parties,  and  that  is  such  a  practical  construc- 
tion of  the  meaning  df  the  contract  as  will  bind  the  defendants,  the 
same  as  if  they  had  accepted  these  very  bills. 

Judgment  for  the  sum  due. 


The  MicmoAN  State  Bajscs.  v.  The  Estate  of  Hekbt 

Leatenwobth. 

Letter  of  credit,    RevoeatUm  by  death  of  iigner.    Diecharge  of 

eurety, 

A  penoB  holden  u  rarety  on  a  letter  of  credit  will  be  dieoharged  if,  without  his  oon- 
lent,  sftor  the  nntoiity  of  the  paper,  fbr  the  payment  of  whieh  he  la  holden,  the 
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holder  recelFe  aa  ooUateral  security  for  its  payment  another  obligation  with  other 
sureties  payable  at  a  ftitore  time. 

The  death  of  a  person  who  has  given  a  letter  of  credit  authorizing  another  to  ralne 
op  him  to  a  certain  amount  for  a  limited  period,  and  agreeing  to  accept  the  drafts 
drawn,  and  pay  them  if  not  paid  by  the  drawer  at  maturity,  will  operate  as  a  rev- 
oeation  of  all  authority  to  thereafter  draw  on  him,  though  the  person  to  whom, 
and  for  whose  security  the  letter  was  given,  has  no  notice  of  the  death,  and  the  pe- 
riod for  which  the  authority  was  given  is  unexpired. 

Such  a  letter  of  credit  dated  and  given  in  this  state  to  a  person  in  Michigan,  speci- 
fying no  place  at  which  the  drafts  are  to  be  made  payable,  will  not  bind  the  sign- 
er to  the  acceptance,  or  payment  of  drafts  payable  in  Kew  York ;  Ibhax  J.  (But 
see  aamt  plaintiff'  r.  PUks  ante  p.  20O.) 

Appeal  from  the  decision  and  report  of  the  commissioners 
appointed  to  examine  and  adjust  claims  against  the  intestate's 
estate.  The  facts  in  the  case  were  agreed  upon,  and  were  as  fol- 
lows. 

A  paper  of  which  the  following  is  a  copy 

"  Burlington,  Vl,  24th  December,  1853. 
^  To  the  President  and  Directors  of  the  Michigan  State  Bank. 

^  Grents : — We  authorize  Messrs.  Roelofson,  Hatch  6c  Co.,  of 
<<  Detroit,  to  value  on  us  or  either  of  us,  through  jour  bank,  at  anj 
^  time  before  1st  Jan.  1855,  for  such  sum  or  sums,  as  thej  may  see 
*'  fit,  not  exceeding  in  the  aggregate  at  any  one  time  thirty  thous- 
^^and  dollars,  and  on  such  times  as  they  may  find  necessary]  and 
^such  drafts,  drawn  upon  us  individually  or  otherwise,  we,  for  val* 
^  ue  received,  jointly  and  severally  agree  to  accept  and  pay  if  not 
*^  paid  by  the  drawers  at  maturity." 

<«W.  H.  WiLKiNS,  Jr. 
«H.  W.  Catlin, 
"H.  Leavenwobth." 

was,  at  its  date,  executed  by  the  persons  whose  names  are  an- 
nexed to  it,  and  sent  by  the  said  Catlin  to  the  said  Roelofson, 
'Hatch  4r  Ca,  at  Detroit,  Michigan,  by  whon^  it  was  duly  received, 
and  by  them  it  was,  soon  after  its  date,  at  said  Detroit,  delivered 
to  and  accepted  by  the  plaintiffs.  The  intestate  was  only  a  surety 
on  said  paper,  and  this  was  known  to  the  plaintifis  at  the  time  they 
received  it  Upon  the  faith  and  credit  of  said  paper,  the  plaintiffs, 
at  the  request  of  Boelofson,  Hatch  &  Co.,  discounted  and  paid  to 
them,  4t  Detroit,  bills  of  exchange  according  to  the  following  table ; 
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Dateofbllte. 

Drawen. 

Drawees. 

Am't       Due.    When  paid. 

ifpaldati^ll. 

1854. 

1854. 

1864. 

Mar.  4.  Roelofton,  Hatah  &  Co.  J.  ft  J.  H.  Pecks  ft  Co 

86,000     May  7. 

May  6. 

S\^?-, 

u 

H               II 

ti 

(1          II 

5,000     Jnly6. 

July  6. 

Feb.  11. 

u 

^      II          II 

H. 

W.  Catlin, 

2,600      May  14. 

May  16. 

Feb.  26. 

II 

It          II 

II 

It 

4,600      May  28. 

May  27. 

Mar.  10. 

If 

It          II 

11 

II 

2,600      Apr.  12. 

Apr.  12. 

Mar.  10. 

»l 

II          II 

II 

II 

2,600      Apr.  27. 

Apr.  27. 

Har.U. 

u 

II          II 

14 

II 

8,000     June  14. 
•25,000 

June  14. 

1864 

JI*yL 

11 

II          II 

II 

II 

S6,p00     July  11. 
1,000     July  2». 

1U7». 

u 

11          II 

II 

II 

June  8. 

II 

II          It 

It 

11 

2,000     July  16. 
2,000     July  26. 

June  8. 

II 

II          It 

n 

It 

June  8. 

IC 

II          It 

l( 

ki 

2,000     Aug.  5. 

June  10. 

II 

II          11 

It 

II 

8,000     Aug.  22. 

June  18. 

u 

11         .11 

II 

II 

1 

f>,000     Aug.  16. 
120,000.    KotFaid. 

The  last  mentioned  seven  bills  were  dated  at  Detroit,  Michigan, 
made  payable  at  the  Empire  City  Bank,  New  York,  and  were  duly 
accepted  by  Catlin,  and  were  presented  for  payment  when  due,  and 
pa3rmeiit  thereof  demanded,  and  refused,  and  were  duly  protested 
therefor,  and  all  the  parties  thereto  were  duly  notified  of  the  dis- 
honor thereof;  and  said  bills  had  ever  been  and  were  still  owned 
and  held  by  the  plaintiffs,  and  were  unpaid,  On  the  10th  day  of 
May,  1854,  the  intestate  died  at  Burlington,  where  he  had  there- 
tofore resided  and  done  business,  but  the  plaintiffs  had  no  knowl- 
edge or  notice  thereof,  until  after  the  discount  of  all  of  said  bills. 

On  the  15th  of  August,  1854,  the  plaintiffs  applied  to  Catlin  and 
to  the  firm  of  J.  &  J.  H.  Peck  &  Co.,  who  had  signed  a  similar 
writing  in  references  to  these  same  drafts,  (see  ante  p.  200}  for  security 
in  respect  of  the  said  bills  then  overdue  and  unpaid,  when  said  Catlia 
executed,  and  said  Pecks  &  Co.  endorsed  and  delivered  to  the  plain- 
tiff (who  accepted  them,)  four  notes,  for  the  purposes,  and  on  the 
terms  stated  in  the  receipt  executed  by  the  pkdntifis'  agent  at  the 
time,  which  notes  had  ever  since  been  held  by  the  plaintiffi  duly 
protested  and  unpaid ;  said  receipt  being  as  follows, 

<<  Received,  Burlington,  Yt,  August  15, 1854,  from  H.  W.  Cati- 
^'lin,  Esq.,  4  notes  of  $  3,000  each,  payable  at  the  Bank  of  the  Rei* 
^  public  in  the  city  of  New  York, 

*«  September,  14-17  $  8,000. 

«  24-27  3,000. 

^  October,        4-7  8,000. 

^  14-17  8,000, 
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"  endorsed  by  Messrs.  J.  &  J.  H.  Peck  &  Co.,  and  W.  H.  Wilking, 
"  as  collateral  security  to  the  payment  of  certain  papers  drawn  by 
"  Roelofson,  Hatch  &  Co.,  of  Detroit,  upon  said  Catlin  and  now 
under  protest." 

During  the  time  of  these  transactions,  the  plaintiff  were  located 
and  doing  business  at  Detroit,  in  the  State  of  Michigan,  and  the 
other  parties  resided  at,  and  did  business  in  said  Burlington. 

The  said  Roelofson,  Hatch  &,  Co.,  J.  &  J.  H.  Feck  &  Co.,  W. 
H.  Wilkins  and  H.  W.  Catlin,  were  jointly  interested  and  co-part- 
ners in  the  business  for  which  the  money  obtained  upon  said  bills 
was  used,  and  were  principals,  and  the  intestate  was  the  only 
surety. 

Upon  these  facts,  the  plaintiffs  claimed  to  recover  the  amount 
due  on  said  seven  bills  of  exchange  ;  but  the  county  court,  Novem- 
ber Term,  1855, — Peck,  J.,  presiding, — ^rendered  judgment  for  the 
defendant    Exceptions  by  the  plainti£&. 

G.  F.  Edmunds  for  the  plaintiffs. 

I.  An  open  guaranty  is  binding  until  notice  of  its  recall  is  actu- 
ally given  to  the  party  who  is  acting  imder  it 

Death  does  not  revoke  an  agency,  when  that  agency  is  coupled 
with  an  interest.  If  it  be  not)  necessary  to  do  the  act  in  the  name 
of  the,  principal,  it  may  as  well  be  done  after  hiB  death  as  before. 
Story  on  Agency  §  488,  et  seq. 

Suppose  a  banker  in  New  York  issues  a  letter  of  credit  to  a  per- 
flon  going  abroad,  and  therein  agrees  to  accept  his  bills,  can  it  be 
said  that  a  banker  in  St.  Petersburgh  must  first  ascertain  whether 
the  signer  of  the  letter  is  living,  before  he  can  advance  money  upon 
it?  Such  a  rule  would  make  an  end  of  commerce  between  distant 
places ;  12  Mass.  206,  Outts  v.  Perkins. 

II.  The  taking  of  the  notes  mentioned  in  the  case,  ^  as  eoUat' 
era!,*'  did  not  amount. to,  or  imply,  any  agreement  to  extend  the 
time  of  payment ;  2  L.  C.  in  Eq.,  pt  2,  885-6 ;  6  How.  279,  U. 
S.  V.  Hodge ;  Ripley  v.  Greerdeafy  2  Vt  129. 

in.  To  the  objection,  that  these  bills  do  not  come  within  the 
contract,  <m  the  ground  that  they  were  made  payable  in  New  York, 
we  answer : 

|.  There  is  no  UmitaHon  in  the  contract  itself;  it  is  a  general  au- 
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thority  to  draw,  and,  under  such  an  authority,  it  resta  with  the 
defendant  to  show  that  the  place  of  payment  was  not  usual  in  the 
course  of  business,  and  such  as  the  parties  could  not  have  contem* 
plated ;  15  Conn.  475,  Bridgeport  v.  Housaionic  R.  Co. 

2.  It  is  an  inseperable  incident  to  the  right  to  draw,  that  the 
drawer  (unless  special  provision  is  made)  may  appoint  the  place  of 
payment ;  otherwise,  he  could  not  direct  payment  to  be  made  at  a 
bank,  even  in  the  place  of  the  residence  of  the  drawee  ;  and  in  the 
present  case,  the  contract  is  silent  as  to  the  place  upon  which,  or 
where,  the  hiU  should  he  drawn,  or  made  payable,  and  purposely  so, 
no  doubt,  in  order  that  the  parties  might  draw  upon  the  various 
markets  in  which  their  funds  might  be  received  in  the  course  of  their 
trade. 

•A  Maeck  and  Underwood  ^  Hard  for  the  defendant 

The  case  shows  that  Leavenworth  was  a  mere  surety,  and  there- 
fore the  only  consideration  for  his  liability,  was  the  discount  by  the 
plaintiffs,  and  but  $  5,000  of  the  notes  in  question  are  discounted  in 
the  life-time  of  Leavenworth.  The  law  does  not  require  notice  of 
the  death  to  be  given,  where  there  is  no  person  who  is  bound  to 
give  it ;  and  notice  of  the  death  is  not  necessary  to  terminate  the 
authority  to  draw,  or  the  guaranty ;  Modes  v.  Free,  17  E.  C.  L. 
83 ;  ColL  on  Part  §  120  and  note,  §  538  ;  Caldwell  v.  Stilimar,  1 
Rawlc,  217. 

The  authority  to  draw,  and  the  promise  to  accept  and  pay,  does 
not  extend  to  any  bill  not  drawn  in  pursuance  of  the  contract 

As  there  is  no  evidence,  the  court  must  determine,  from  the  con- 
tract alone,  the  extent  of  the  liability. 

The  defendant  living  and  doing  business  in  Burlington,  and  exe« 
eating  the  contract  there,  it  is  not  to  be  inferred  that' he  gave  au* 
thority  to  draw  drafts  at  sight,  or  on  time,  payable  in  New  Orleans, 
St  Louis,  Detroit  or  New  York,  but  payable  at  his  own  place  of 
business. 

It  is  of  great  consequence  to  him,  whether  he  should  be  at  the 
expense  to  provide  funds  in  all  the  commercial  cities  in  the  world 
to  meet  drafts  that  may  be  drawn  on  him,  or  be  at  the  risk  of  pay* 
ing  large  damages  for  exchange  and  re-exchange,  if  the  drafts 
should  be  protested ;  Lanusse  v.  Baker,  4  Pet  214 
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The  case  shows  that  after  $  12,000  of  the  bills  in  question  had 
matured,  the  plaintiff  accepted  other  notes  of  Catlin,  Wilkins,  and 
J.  &  J.  H.  Peck  &  Co.,  on  time,  as  collateral  security,  and  retained 
the  same,  and  have  sued  them,  without  other  evidence,  leaving  the 
cotu*t  to  determine  what  the  law  will  imply  from  this. 

If  the  law  implies  a  contract  to  wait  until  the  result  of  the  new 
security  can  be  known,  or  "until  it  matures,  then  Leavenworth, 
being  a  surety,  is  discharged.  This  disposes  of  the  $  5,000 ;  Atkins 
son  V.  Brooksj  26  Vt;  Oakie  v.  Spencer,  2  Am^  Lead.  Ca.  170 
and  notes. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  1856,  by 

IsHAM,  J.  Independent  of  the  question,  whether  these  bills  of 
exchange  were  drawn  in  pursuance  of  the  letter  of  credit  on  which 
the  estate  of  Mr.  Leavenworth  is  now  sought  to  be  made  chargea- 
ble, we  are  satisfied  that,  as  to  those  bills  which  fell  due  previous 
to  and  on  the  5th  of  August,  1854,  the  estate  is  discharged  from 
all  liability  upon  them,  by  the  arrangement  made  on  the  15th  of 
August  in  that  year*  At  that  time  Mr.  Catlin  executed  four  prom- 
missory  notes  amounting  in  all  to  the  sum  of  $  12,000,  payable 
in  30,  40,  50  and  60  days  after  date,  which  were  endorsed  by  Mr. 
Wilkins  and  the  firm  of  J.  &  J.  H.  Feck  &  Co.,  the  latter  of  whom 
was  not  a  party  to  the  original  bills,  nor  to  the  letter  of  credit. 
Those  notes  were  received  as  collateral  security  for  the  payment  of 
those  bills  which  were  then  due  and  unpaid.  The  letter  of  credit, 
on  the  authority  of  which  these  bills  were  drawn,  was  signed  by 
Mr.  Leavenworth  as  surety  for  the  other  parties  to  that  instrument. 
The  fact  that  it  was  signed  by  him  in  that  manner  was  known  to 
the  plaintiffs  at  the  time  the  bills  wefe  received  by  them  and  dis- 
counted. The  effect  of  that  arrangement  was  to  give  further  time 
fbr  the  payment  of  those  bills  to  the  persons  primarily  liable  upon 
them,  until  the  new'  securities  had  matured.  It  was  a  suspensicm 
of  the  right  of  the  holder  to  sue  the  parties  upon  them,  and  an  im- 
plied undertaking  to  wait  for  the  payment  of  the  original  bills,  until 
the  notes  fell  due.  The  English  authorities  to  that  effect  are  very 
decisive,  and  such  seems  to  be  the  general  current  of  the  Ameri- 
can cases.    In  the  case  of  Gotdd  v.  Eohson^  8  East  576,  it  was 
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held  that  the  holder,  by  taking  a  renewed  bill  payable  at  a  future 
time,  though  under  an  express  agreement  that  the  original  bills 
should  be  retained  in  his  hands  as  security,  impliedly  agreed  to  give 
time  until  the  new  security  became  due,  and  could  not  sue,  in  the 
interimy  on  the  original  bill;  Stedman  v.   Gooch,  1  Esp.  Cases  14; 
2  Amer.  Lead.  Gas.  182.     We  are  aware  that  a  different  rule  was 
held  in  the  case  Pring  y.  Clarksan,  1  Bam.  &  Cress.  14,  in  which 
the  court,  afler  recogniEing  the  general  principle  that  time  given  to 
the  acceptor  of  a  bill  will  discharge  the  other  parties,  observed, 
that  "  in  no  case  has  it  been  said,  that  taking  a  collateral  security 
^  ftom  the  acceptor  shall  have  that  effect"    That  case,  however, 
has  not  met  ¥rith  the  approbation  of  elementary  authors ;  Chitty  on 
Bills,  444 ;  Bailey  on  Bills,  341 ;  and  is  considered  as  overruled  in 
the  exchequer  by  the  case  of  Kendrick  v.  Lamax^  2  Cr.  &  Jer.  405. 
The  case  of  Okie  v.  Spencer,  2  Wharton  253,  is  a  well  considered 
and  leading  case  in  this  country  on  that  subject    In  that  case,  the 
holder  of  a  note,  on  the  day  it  fell  due,  accepted  from  the  maker  a 
check  drawn  by  him  and  a  third  person  who  were  partners,  paya«* 
ble  SIX  days  afterwards,  which,  if  paid  at  maturity,  was  to  be  in  full ' 
satisfaction  of  the  note.     The  court  held  that  the  check  was  re- 
ceived as  colkUercU  security,  that  it  suspended  the  remedy  against 
the  maker  of  the  note  during  that  period,  and  wa*  a  ducharge  of 
the  endorser^    The  same  doctrine  was  held  in  the  case  of  Myers  v. 
WiUisy  5  Hill  463,  where  a  surety  was  discharged  when  a  note  had 
been  accepted,  payable  at  a  future  day  on  account  of  a  debt  for 
which  he  was  liable.    The  same  principle  was  subsequently  sus- 
tained in  the  case  Fellows  v.  PrentxsSy  3  Denio  512.     In  all  cases 
of  that  character,  so  far  as  those  primarily  liable  for  the  debt  are . 
concerned,  the  suspension  of  the  remedy  will  cease  when  the  secu- 
rity has  matured,  and  ordinarily  they  may  then  be  sued  on  the 
original  indebtedness.    But  in  relation  to  sureties,  such  a  suspen- 
sion will  effect  a  complete  bar  to  the  original  right  of  action ;  2 
Amer.  Lead.  Cas.  183,  and  cases  cited.    If  Mr.  Leavenworth  had 
stood  as  an  endorser  of  those  bills,  it  would  hardly  be  questioned, 
but  that  he  would  have  been  discharged  by  the  acceptance  of  those 
notes.    The  effect  is  the  same  when  they  seek  to  render  him  liable 
on  that  letter  of  credit  which  he  signed  as  surety,  unless  it  affirma- 
tively appears  that  the  remedy  against  the  principals,  was  reserved 


216  •  CHrrTENDEN  OOUNTT. 


Miehlgui  State  Bank  «.  £state  of  Leayenwerth. 


during  that  period;  2  Vt.  129.  We  think,  therefore,  the  court 
were  correct  in  disallowing  those  bills  as  subsisting  claims  against 
the  estate  of  Mr.  Leavenworth. 

In  relation  to  the  remaining  two  bills  of  exchange,  dated  June 
13th  and  19th,  amounting  to  the  sum  of  $8,000,  a  majority  of 
the  court  consider  that  they  were  also  properly  disallowed,  on  the 
ground  that  they  were  drawn  after  the  decease  of  Mr.  Leavenworth, 
which  occurred  on  the  10th  of  May  previous.    The  objection  taken 
to  the  allowance  of  these  bills  equaUy  affects  all  the  others,  except 
the  first,  dated  on  the  8th  of  May,  1854.    The  decease  of  Mr. 
Leavenworth,  it  is  considered,  was  a  revocation  of  all  authority  to 
draw  bills  thereafter  on  the  strength  of  that  letter  of  credit ;  and  in 
this  respect,  it  is  immaterial  whether  the  plaintiffs  had  notice  of  his 
death  at  the  time  they  received  ai)d  discounted  the  bills,  or  not. 
The  general  principle  is  well  settled,  that  an  authority  conferred  by 
a  letter  of  attorney  must  be  executed  during  the  life  of  the  princi- 
pal ;  for  a  power  to  represent  another,  can  only  continue  as  long  as 
there  is  some  one  to  be  represented  ;  Paley  on  Agency,  156  ;  Bac 
Abg.  Tit.  Authority  (d)  ;  Co.  Litt  52  (b.)     In  the  case  of  Hunt  v 
Battsmanier,  8  Wheat  174,  it  was  held,  that  a  letter  of  attorney 
was  revoked  by  the  death  of  the  party  making  it,  though  it  may  be 
irrevocable  during  his  life;  same  case,  1   Peters  1.    The  same 
doctrine  was  held  in  GaU  v.  GaUaway,  4  Peters  344,  in  which  the 
court  observed  that  ^  no  principle  is  better  settled,  than  that  the 
^powers  of  an  agent  cease  on  the  death  of  his  principal.     If  an  act 
^  of  agency  be  done,  subsequent  to  the  decease  of  the  principal, 
'' though  his  death  be  unknown  to  the  agent,  the  act  is  void."    The 
reason  of  that  rule  is,  that  upon  the  death  of  the  principal  his  estate 
belongs  to  his  heirs,  devisees,  or  creditors ;  and  their  rights  cannot 
be  impaired  by  any  act  of  one  who  was  not  their  agent,  and  who 
has  no  control  over  their  property ;  Harper  v.  Little,  2  Greenlea^ 
14,  18.    That  rule,  however,  is  subject  to  the  qualification,  thai 
if  the  authority  is  cot^led  with  an  interest,  it  is  not  revoked  by  the 
death  of  the  principal.     In  such  case,  it  survives  the  person  giving 
it,  and  nmy  be  executed  afler  his  death.     That  qualification  is  rec- 
ognized by  both  English  and  American  authorities ;  Hunt  v.  Raue^ 
manier,  8  Wheat.  174 ;  1  Amer.  Lead.  Cases  567,  and  cases  cited ; 
WaUh  V.  WhUcomhy  2  Esp.  Cas.  565 ;  Gaussen  v.  Morton,  10  Bam. 
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&  Cress.  731 ;  Smart  y.  Sanders,  5  Man.  Gran.  &  Scott  894,  016. 
I  have  had  some  hesitancy,  however,  in  coming  to  the  cx>nclu8ion, 
that  these  bills  should  be  disallowed  for  that  reason.  The  deceajse 
of  Mr.  Leavenworth  probably  determined  the  authority  of  Bo^lof- 
son.  Hatch  &  Co.  to  draw  bills  on  him  so  as  to  bind  his  estate  for 
their  acceptance  and  payment.  But  Roelofson,  Hatch  &  Co.  were 
also  authorized  to  draw  jointly  and  severally  upon  the  other  parties 
to  that  letter  of  credit,  and  for  such  bills  as  were  drawn  upon  either 
or  all  of  them  during  a  given  period,  Mr.  Leavenworth  therein 
gave  his  written  guaranty  that  the  bills  should  be  accepted  and  paid^ 
While  their  authority  to  draw  on  Mr.  Leavenworth  was  deter- 
mined, it  is  difficult  to  perceive  why  they  were  not  still  authorized, 
during  the  period  limited,  to  draw  on  Mr.  Catlin,  or  either  of  the 
other  persons  who  were  living,  and  who  signed  that  letter  of  credit. 
The  decease  of  Mr.  Leavenworth,  it  strikes  me,  could  not  deter- 
mine the  authority  which  they  had  given  to  draw  on  them  individ- 
ually ;  and,  if  the  letter  of  credit  authorized  the  drafts,  it  would 
seem  to  follow  that  the  plaintiffs  could  rely  on  Mr.  Leavenworth's 
guaranty,  that  they  should  be  accepted  and  paid.  In  such  case,  it 
is  not  a  question  of  agency,  but  of  contract,  and  what  will  defeat  its 
binding  obligation.  These  bills,  however,  must  be  regarded  as  hav- 
ing been  drawn  without  authority ;  the  decease  of  Mr.  Leaven- 
worth having  revoked  the  authority  contained  in  that  letter  of 
credit.  Under  such  circumstances,  it  was  not  necessary  that  notice 
of  Mr.  Leavenworth's  decease,  should  have  been  given  to  Roelofson, 
Hatch  &  Co.  in  order  to  determine  their  authority  under  it  The 
revocation  was  effected  by  operation  of  law.  In  such  case,  the 
power  of  the  agent  ceases  immediately,  without  any  further  act 
being  done.  But  when  the  revocation  is  effected  by  the  act  of  the 
party,  such  notice  becomes  necessary.  Gait  v.  Galloway;  3 
Kenf  8  Com.  63,  67 ;  Story  on  Part  336,  7,  9.  Partners  bind 
each  other  by  their  contracts,  on  the  principle  that  each  is  the 
agent  of  the  others  in  their  partnership  transactions.  That  agency 
may  be  determined  by  operation  of  law,  as  by  the  death  or  bank- 
ruptcy of  either.  In  such  case,  no  notice  is  necessary  to  determine 
the  agency  of  the  survivors,  as  it  is  when  it  is  detennied  by  their 
Voluntary  act ;  3  Merivale,  614 ;  3  Swanston  490 ;  16  John.  494 ; 
Bissett  on  Part  102, 104. 
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The  objection  which  'has  been  taken  to  the  allowance  of  these 
bills  of  exchange,  on  the  ground  that  Roelofson,  Hatch  Sc  Co.,  were 
not  authorized,  by  that  letter  of  credit,  to  draw  them,  payable  in 
the  city  of  New  York,  is,  I  think,  well  taken.  This  objection 
affects  not  only  the  two  last  bills  referred  to,  but  it  equally  affects 
all  the  bills  presented  for  allowance  against  the  estate.  There  is 
no  doubt  as  to  the  general  principle  which  gOTems  this  subject. 
In  2  Amer.  Lead.  Cas.  213,  214,  it  is  said  that,  '' nothing  is  better 
'^  settled  than  that  a  promise  of  acceptance  must  fail  altogether,  both 
"  as  an  executory  contract,  and  as  a  virtual  acceptance,  whenever 
^  the  bill  to  which  it  is  sought  to  be  made  applicable  falls  without 
'^  its  limits  in  any  material  fact ;  and  that  the  only  safe  guide  is  a 
**  scrupulous  adherence  to  the  letter  of  the  contract ;"  and  when  the 
promise  of  the  defendant  is  put  in  the  form  of  a  guaranty  of  future 
drafts,  it  will  give  no  right  of  action  unless  minutely  adhered  to ; 
Dobbin  v.  Bradley,  17  Wend.  422 ;  Birhhead  v.  Brmon,  5  Hill 
634 ;  Wcdifforth  v.  Thompson,  6  Hill  540 ;  Murdoch  v.  Mils,  11 
Met.  5. 

The  letter  of  credit,  on  the  authority  of  which  these  bills  were 
drawn,  specifies  no  place  at  which  the  bills  were  to  be  made  pay- 
able. They  simply  agreed  to  accept  and  pay  such  bills  as  should 
be  drawn  on  them  individually,  or  otherwise.  If  the  bills  were 
drawn  on  them  jointly,  it  was  a  joint  agreement  to  accept  and  pay 
them ;  if  they  were  drawn  on  either  one  of  them,  it  was  a  joint  and 
several  engagement,  that  they  should  be  accepted  and  paid  as  they 
were  drawn.  It  is  unnecessary,  in  this  case,  to  say  whether  the 
parties  to  that  instrument  were  bound  to  accept  and  pay  bills  of 
exchange  drawn  payable  at  the  Michigan  State  Bank,  or  whether 
they  should  be  made  payable  at  the  plac6  where  the  drawees  resi- 
ded and  had  their  place  of  business.  Boelofson,  Hatch  &  Co. 
were  authorized  to  draw  through  that  bank,  and  probably  the  pari- 
ties contemplated  that  the  money  was  there  to  be  advanced  upon 
them.  In  the  case  of  Lanuse  v.  Burker,  3  Wheat.  101,  Johnson 
J.  observed,  ^  where  a  gcfberal  authority  is  given  to  draw  bills 
"  from  a  certain  place,  on  account  of  advances  there  made,  the  un- 
^  dertaking  is  to  replace  the  money  at  that  place."  But,  on  the  other 
hand,  it  is  clear  that,  if  the  bills  themselves  had  been  drawn,  Hke 
the  letter  of  credit,  without  specifying  any  place  of  payment,  they 
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would  have  been  payable  at  Burlington,  in  this  state,  where  all  the 
parties  who  signed  that  letter  of  credit  resided ;  Chitty  on  Bills, 
172 ;  Mitchell  v.  Baring^  10*  B.  &  Cress.  4.  But  however  that 
may  be,  it  is  sufficient  in  this  case  to  observe  that  the  drawees  were 
not  bound  by  the  terms  of  that  contract  to  accept  bills  payable  in 
the  city  of  New  York.  If  Roelofson,  Hatch  &  Co.  had  authority 
to  draw  bills  payable  in  that  manner,  they  had  equal  authority  to 
designate  Baltimore  or  New  Orleans  as  the  place  of  payment 
That  is  not  the  legal  effect  of  the  contract  of  acceptance,  or  letter 
of  credit  If  these  bills  had  been  drawn  on  Mr.  Leavenworth  and 
presented  to  him  for  acceptance  during  his  life,  he  might  have  re- 
fused his  acceptance  without  any  violation  of  his  contract  In  the 
language  of  Bronson,  J.  in  Birchard  v.  Brown,  5  Hill  642,  he 
might  have  said  ;  ^  That  is  not  my  contract,  and  so  long  as  he  can 
"  give  this  answer  truly,  he  cannot  be  charged  with  the  debt  of  his 
**  principal."  The  acceptance  of  those  bill^  would  have  imposed  on 
him  the  performance  of  a  duty,  and  a  risk  in  the  transmission  of 
funds,  and  a  liability  to  damages  in  case  they  were  protested,  which 
by  his  agreement  he  had  not  tissumed.  The  case  of  Lanuee  v.  Ba^ 
her  is  an  authority  on  this  question.  In  that  case  the  defendant, 
who  resided  in  New  York,  guaranteed  the  payment  of  such  bills  as 
should  be  drawn  on  Tabor  &  Son,  Portland,  or  himself,  at  sixty 
days  sight  The  bills  were  drawn  on  Tabor  &  Son,  Portland,  pay- 
able in  New  York.  Justice  Johnson  observed ;  "  we  are  of  opin* 
•*  ion  that  these  bills  were  not  drawn  in  conformitv  to  the  assump- 
^  tion  of  the  defendant  Merchants  well  understand  the  difference 
^  between  drawing  bills  upon  a  specified  place,  and  drawing  them 
**  upon  one  place  payable  in  another.  We  are  not  to  inquire  into 
**  the  reasons  which  govern  them  in  forming  duch  contracts."  The 
place  where  Tabor  &  Son  resided,  was  named  in  that  letter  of 
credit  ahd  guaranty,  but  the  place  where  the  bills  were  to  be  made 
payable  was  not  specified ;  and  if  making  those  bills  payable  in 
New  York,  was  unauthorized,  it  was  equally  without  authority  that 
these  bills  were  so  drawn.  In  the  case  of  Ulster  County  Bank  v. 
McFarlanj  5  Hill  432,  it  was  held  that  a  bill  at  ninety  days  afler 
date,  was  not  authorized  by  a  letter  of  credit  giving  authority  to 
draw  at  ninety  days.  The  legal  effect  of  the  letter  of  credit  was 
an  authority  to  draw  at  ninety  days  sight,  and  as  the  bill  created  a 
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different  obligation,  the  party  was  not  liable  for  its  payment  In 
that  case,  as  in  this,  the  legal  effect  of  the  letter  of  credit  was  dif- 
ferent from  that  created  by  the  biU.  In  the  case  of  Dobbin  v.  Brctd- 
ley^  17  "Wend.  425,  it  was  held  that  a  party  who  was  liable  as 
surety  or  guarantor  for  the  payment  of  the  paper  of  another,  when 
payable  at  a  particular  bank,  is  not  liable  when  no  place  of  payment 
is  specified,  though  the  paper  was  deposited  in  that  bank,  and  no- 
tice given  to  the  surety.  The  legal  effect  of  a  note  payable  at  a 
particular  place,  is  different  from  one  where  no  place  is  specified, 
and  for  that  reason  the  surety  was  not  liable  for  its  payment 
Bronson,  J.  observed  that "  it  was  immaterial  whether  the  qual- 
"  ification  which  the  party  placed  upon  his  liability  was  reasonable 
"  or  unreasonable,  or  whether  it  was  beneficial  to  him  or  not  He 
"  has  a  right  to  judge  of  that  matter  for  liimself.  The  cases,**  he 
observed,  ^  speak  a  uniform  language  on  the  subject" 

The  acceptance  of  these  bills  by  Catlin  would  probably  be  con- 
sidered a  waiver  of  this  objection,  so  far  as  thest  hills  and  he  per^ 
sonaUy  are  concerned.  It  would  not  be  competent  for  him  to 
raise  that  objection  after  having,  by  his  accceptance,  promised  to 
pay  them.  But  that  acceptance  can  have  no  such  effect  against 
the  estate  of  Leavenworth,  as  he  was  not  a  party  to  those  bills,  nor 
is  the  estate  bound  by  any  act  of  those  persons  who  signed  the 
contract  of  acceptance  with  him,  to  which  no  assent  on  their  part 
has  been  given.  The  fact  that,  upon  the  authority  of  the  same 
letter  of  credit,  bills  had  been  previously  drawn,  payable  in  New 
York,  which  were  accepted  by  Catlin,  and  paid  at  maturity,  will 
have  no  effect  to  render  even  him  liahU  upon  biUs  mbsequenJUy 
drawn  in  that  manner,  whenever  on  that  account  he  sees  fit  to  re- 
fuse acceptance ;  much  less  will  it  have  the  effect  to  charge  other 
persons  who  stand  as  sureties.  The  express  provisions  of  that 
contract  cannot,  nor  can  its  legal  effect  be  changed  or  altered  by 
such  considerations.  The  contract  is  specific  in  its  provisions,  and 
in  making  the  bills  payable  in  New  York,  it  is  clearly  at  variance 
with  its  legal  effect  Where  there  is  no  ambiguity  in  the  language 
of  the  contract,  the  law  settles  its  construction,  and  defines  its  legal 
effect  In  such  cases,  the  contract  is  not  open  to  evidence  of  ex- 
trinsic circumstances  for  explanation,  nor  can  its  legal  effect  be 
changed  by  any  practical  construction  of  the  parties.    Thig  very 
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point,  as  applied  to  letters  of  credit,  under  the  authority  of  which 
bills  of  exchange  had  been  drawn,  was  determined  in  the  case  of 
Ulster  County  Bank  v.  McFarUm,  5  HiU  436.  In  that  case, 
McFarlan  had  accepted  bills  at  ninety  days  after  date,  when  he 
was  bound,  by  the  legal  effect  of  his  letter,  to  accept  only  bills  at 
ninety  days  sight.  Justice  Bronson  observed,  "  it  would  be  giv- 
"  ing  a  new  application  to  the  doctrine  of  estoppel  in  pais,  to  hold 
"  that  it  may  govern  the  construction,  or  control  the  legal  effect  of 
"  a  written  instrument.  He  might  accept  bills,  whether  they  were 
*^  in  conformity  to  the  authority  or  not,  or  although  they  might  have 
^  been  without  the  shadow  of  an  authority.  The  actual  acceptance 
"  of  the  hiU  produced  did  not  furnish  any  evidence  that  he  deemed 
"  it  such  a  hiU  as  he  was  hound,  by  the  letter  of  credit,  to  pay."  In 
a  note  to  that  case  it  is  also  observed  that  even  an  admission  of 
the  party,  that  the  bill  was  drawn  within  the  letter  of  credit, 
**  would  only  go  to  the  construction  or  legal  effect  of  the  letter,  and 
'^  therefore  ought  not  to  operate."  The  same  doctrine  was  recog- 
nised in  Mendock  v.  MiUs,  11  Met  14.  In  that  case,  bills  were 
drawn,  under  the  authority  of  a  letter  of  credit,  which  the  defend- 
ant agreed  to  accept  when  accompanied  by  a  bill  of  lading  and  an 
order  of  insurance.  Several  bills  had  been  accepted  when  no  such 
bills  of  lading  or  orders  of  insurance  had  been  forwarded.  Hub- 
BABD,  J.,  observed  that,  ^  the  instructions  were  limited  and  express, 
^  and  though  they  accepted  most  of  the  bills,  on  the  belief  that  con- 
^  signments  would  cover  them,  yet  such  acts  laid  them  under  no  oh- 
^  Ugation  to  accept  other  hills  not  dravm  agreedtie  to  the  directions 
*^  given."  See,  also,  Parsons  v.  Armor,  8  Peters  430.  Leaven- 
wortli  bound  himself  to  accept  and  pay  such  bills  only  as  were 
drawn  in  conformity  with  the  letter  of  credit,  and  his  estate  is  liable 
for  any  breach  of  that  contract.  But  it  is  not  competent  for  those 
who  stood  in  that  contract  as  principals,  by  any  declaration  or  by 
any  course  of  dealing,  to  vary  the  terms  or  legal  effect  of  that  let- 
ter of  credit  But,  if  it  could  be  done,  so  far  as  to  bind  the  prin- 
dpala  in  that  contract,  that  fact  of  itself  would  discharge  Leaven- 
worth, or  any  other  person  who  stood  upon  that  contract  in  the 
relation  of  surety. 

We  are  all  agreed  that  the  judgment  of  the  county  court  must 
be  affirmed. 
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Apaitf  b  entitled  to  a  charge  as  to  the  legal  result  of  tneh  a  state  of  Ikols  ai  k9 
claims  exists,  and  his  testimony  tends  to  proye. 

The  recognition,  by  the  proprietors  of  adjoining  lots,  of  a  particular  line  as  their 
diyislon  line,  and  their  aoqoiesoenee  in  it  for  a  period  of  fifteen  years,  will  estab- 
lish  it  and  make  it  thereafter  binding,  if,  during  that  time,  either  proprietor  had  a 
0o&tl»ied,  though  it  was  only  a  oonstroctire  possession  of  his  lot. 
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If  adjoining  proprietors  recognize  a  particular  line  ae  their  divlBion  line,  bat,  by 
agreement,  build  their  division  fence  where  it  is  most  convenient,  without  endeav- 
oring to  place  it  on  the  line,  a  part  of  it  being  on  one  side  and  a  part  on  the  other, 
and  agree  that  when  the  land  is  cleared  up  the  fence  shall  be  put  upon  the  line,  a 
mere  occupation,  by  either  proprietor,  to  such  fence  for  a  period  of  fifteen  years 
would  not  establish  the  irregular  line  upon  which  the  fence  was  built;— but  would 
establish  the  line  indicated  by  the  general  direction  of  the  fence  which  the  parties 
recognized  and  had  in  mind  at  the  time  the  fence  was  built. 

Ejectment  to  recover  a  piece  of  land  claimed  as  a  part  of  lot 
No.  2,  on  Hog  Island.  Plea,  the  general  issue ;  trial  by  jurj^ 
April  Term,  1851, — Pierpoint,  J.,  presiding. 

It  was  admitted,  on  trial,  that  the  plaintiff  was  the  owner  of  lot 
No.  2,  and  the  defendant  of  lot  No.  3,  on  Hog  Island,  in  the  town 
of  Swanton. 

The  plaintiff  introduced  evidence  tending  to  prove  that  the  de- 
fendant, at  the  commencement  of  the  suit,  was  in  possession  of  part 
of  lot  No.  2,  as  originally  surveyed,  being  the  land  described  in  the 
declaration. 

The  defendant  introduced  evidence  tending  to  prove  that  the  line 
between  lots  Nos.  2  and  3  had  been  reputed  and  considered  to  be 
a  line  drawn  from  the  south-west  comer  of  lot  No.  3  to  the  south- 
east  comer  of  the  governor's  lot,  and  claimed  that  such  line  waa 
the  true  division  line,  which  would  include  within  the  bounds  of 
No.  3  the  land  described  in  the  declaration.  The  defendant  also 
introduced  evidence  tending  to  prove  that  in  1832,  one  Sands 
Helms,  under  whom  the  defendant  claims,  purchased  lot  No.  3 ; 
that  he  was  then  shown  the  boundaries  of  his  lot,  by  his  grantor, 
who  stated  to  him  that  the  north-west  comer  of  lot  No.  3  was  the 
south-east  comer  of  the  govemor's  lot;  that  when  Helms  pur- 
chased No.  3  there  was  not  any  fence  between  Nos.  2  and  3,  ex- 
cept about  twenty  rods  of  log  fence,  running  northerly  from  the 
south-west  comer  of  No.  3,  (which  comer  was  admitted  by  both 
parties  to  be  the  true  comer;)  that  Helms,  after  he  took  posses- 
sion of  No.  3,  and  one  Otis,  who  then  occupied  No.  2,  under 
Thomas  Clark,  the  plaintiff^'s  grantor,  agreed  to  build  a  division 
fence  between  the  lots ;  and,  that  Otis  then  showed  Helms  a  line 
running  north  from  the  log  fence,  terminating  at  a  marked  tree^ 
which  Otis  said  was  the  south-east  comer  of  the  governor's  lot ; 
that  it  was  then  agreed  by  Helms  and  Otis  that  they  would  build 
the  fence  where  it  was  most  convenient,  without  regard  to  placing 
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it  on  the  line,  and,  when  the  land  was  cleared,  the  fence  should  be 
put  upon  the  true  line.  The  fence  was  built,  pcui;  on  one  side  and 
part  on  the  other  side  of  the  line,  and  was  kept  up  until  a  short 
time  before  the  commencement  of  the  suit,  when  the  defendant 
built  a  new  fence,  placing  it  on  the  line  as  he  ckums  it.  The  de- 
fendant also  introduced  evidence  tending  to  prove  that  before 
Helms'  purchase,  one  Otis  and  Casej  Clark,  when  Otis  owned 
No.  2  and  Clark  No.  3,  recognized  the  north-west  comer  of  No.  3 
as  the  south-east  comer  of  the  governor's  lot,  and  the  Une  between 
lots  2  and  3  a^  the  defendant  claimed  it 

Evidence  was  introduced  tending  to  prove  that  the  log  fence  was 
built  upon  the  line  claimed  bj  the  phuntifiT,  and  as  originally  sur- 
veyed, and  that  the  line  shown  Helms  was  a  straight  line,  and  that 
the  comer  shown  Helms  by  Otis,  as  the  south-east  corner  of  the 
governor's  lot,  was  not  as  far  north  by  several  rods  as  the  comer 
of  the  governor's  lot  as  now  claimed  by  the  defendant. 

The  defendant  requested  the  court  to  charge  the  jury  that,  if  the 
proprietors  of  lots  Nos.  2  and  3  had  recognized  a  line  as  the  divis- 
ion line  between  the  lots,  and  had  acquiesced  in, such  line  for  more 
than  fifteen  years,  it  would  establish  such  line  as  the  ^undary  of 
each  lot,  and  that  the  plaintiff  was  not  entitled  to  recover  for  any 
land  east  of  said  line.  The  court  did  not  so  charge,  but  instmcted 
the  jury  that  the  admission,  by  the  owner  of  lot  No.  2,  of  a  wrong 
boundary,  would  not  affect  his  title  to  the  land;  nor  would  the 
recognition  by  the  owners  of  the  two  lots  of  a  wrong  line,  or  their 
acquiescence  therein,  be  conclusive  as  to  their  title,  unless  accom- 
panied by  a  continued  possession  in  one  or  both  for  fifteen  years ; 
and  if,  at  the  time  of  the  erection  of  the  fence  in  1832,  by  Helms 
and  Otis,  it  was  then  agreed  by  them  that  the  fence  should  be  built 
where  it  was  most  convenient,  (not  intending  to  place  it  on  the 
line,)  and  that  when  the  land  was  cleared  the  fence  should  be  put 
upon  the  true  line,  that  Helms  or  his  grantees  could  not  acquire 
any  right  by  the  statute  of  limitations  in  consequence  of  occupjring 
the  land  up  to  the  fence,  until  he  made  some  claim  to  the  land  con- 
sistent with  such  agreement  To  this  charge  and  neglect  to  charge 
as  requested,  the  defendant  excepted.    Verdict  for  the  plaintiff. 

K  G.  Mson  and  W.  W.  White  for  the  defendant 
A  0,  Aldis  for  the  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  controversy  in  the  present  case  is  one 
very  common  and  very  perplexing,  and  one  of  very  uncertain  issue 
before  a  jury, — and  one  that  ought  not,  for  these  reasons  among 
many,  to  be  revived,  except  upon  the  mo^  satisfactory  grounds. 

The  first  inquiry  upon  the  exceptions  is,  whether  the  case  was 
properly  tried  in  the  court  below.  We  must  first  inquire  what  was 
the  state  of  the  evidence,  upon  the  former  trial,  as  detailed  in  the 
bill  of  exceptions.  And,  whQe  we  always  feel  justified  in  giving 
the  statement  of  the  case  every  reasonable  construction  in  favor  of 
the  judgment  below,  we  have  never  felt  justified  in  putting  such  a 
construction  upon  the  case  as  will  make  one  portion  inconsistent 
with  others,  or  any  of  the  doings  of  the  court  below  inconsistent 
or  unreasonable,  when  any  other  probable  view  will  allow  us  to 
escape  from  such  results.  The  important  facts  seem  to  be,  that 
Sands  Helms  bought  the  lot  No.  3,  in  1832,  and,  after  he  took 
possession,  he  and  Otis,  who  had  been  in  possession  of  No.  2  be- 
fore that  time,  under  Thomas  Clark,  (who  deeded  to  A.  M.  Clark,) 
agreed,  or  had  some  understanding  as  to  the  dividing  line;  and 
Otis,  as  tenant  of  Clark,  who  owned  No.  2  as  early  as  1832,  in  the 
language  of  the  exceptions,  '^  showed  Helms  a  line  running  north 
from  the  log  fence,  terminating  at  a  marked  tree,  which  Otis  said 
was  the  south-east  comer  of  the  governor's  lot"  Now,  it  is  said 
in  argument,  this  was  the  very  line  claimed  by  the  plaintiff.  But 
it  is  obvious,  the  defendant  claimed,  upon  the  trial,  that  this  testi- 
mony showed  a  line  as  the  boundary  of  the  two  lots,  recognized 
by  the  occupants  as  the  true  dividing  line  between  them,  which 
(X)rresponded  with  what  the  defendant  now  claims  as  the  boundary, 
established  by  acquiescence  from  that  time  to  near  the  commence- 
ment of  the  action ;  and  the  court  must  have  taken  that  view  of  it, 
else  why  submit  it  to  the  jury  at  all,  if  it  had  reference  to  the  line 
claimed  by  the  plaintiffs.  In  this  view  of  the  testimony  there  was 
nothing  to  submit  to  the  jury,  and  the  county  court  are  made  to  act 
a  very  singular  part  in  submitting  it  to  the  jury,  under  a  charge;  if 
it  had  not  reference  to  some  line  different  from  the  one  now  claimed 
by  the  plaintiff.  We  feel  bound  to  say  that,  as  we  understand  the 
the  case,  this  line  showed  by  Otis  to  Sands  Helms,  and  which  the 
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occupants  of  both  lots  then  claimed  as  the  true  division  line  be- 
tween the  lots,  was  supposed,  by  some  of  the  defendant's  witnesses 
certainly,  to  be  the  line  which  the  defendant  now  claims,  or  the 
judge  would  not  have  stated  it  as  he  does,  or  have  treated  it  as  he 
did.  If  so,  then  the  building  of  an-  irregular  fence  upon  both  sides 
of  this  line,  and  agreeing  that  when  the  land  was  cleared  it  should 
be  built  "  upon  the  true  line,"  must  mean  the  line  which  the  pro- 
prietors, or  occupants  of  the  adjoining  lots  then  regarded,  and 
which  was  indicated  by  the  general  direction  of  the  fence,  as  the 
true  line.  This,  then,  was  a  distinct  recognition  of  this,  by  the 
several  occupants,  as  the  true  dividing  line  between  the  lots,  and, 
if  continued  for  fifteen  years,  would  establish  it  as  the  division  line. 
The  defendant  was  then  entitled  to  a  chaise  with  reference  to 
what  his  testimony  tended  to  prove,  and  what  the  court  regarded 
it  as  tending  to  prove.  It  is  to  be  remembered  that,  from  1832, 
and  it  would  seem  for  many  years  before,  both  these  lots  were 
occupied ;  for  the  owners  of  lots  not  occupied  are  not  to  be  sup- 
posed, ordinarily,  to  divide  them  by  fence's,  and  the  log  fence  was 
in  existence  before  this.  And  if  we  could  suppose  the  proprietors 
of  land  to  fence  it  before  it  was  cleared,  that  of  itselif  would  be, 
undoubtedly,  such  an  act  of  possession ;  or,  if  the  fence  were  kept 
up  fifteen  years,  that  would  establish  the  line ;  but  there  seems  no 
doubt  these  lots,  from  the  statement,  were  occupied  before  1832. 
But,  after  that  time,  the  term  of  fifteen  years  expired  before  this 
suit  was  brought 

What  kind  of  charge,  then,  was  the  defendant  entitled  to  demand? 
The  same,  undoubtedly,  which  would  be  the  legal  result,  if  the 
jury  believed  his  evidence.  And  this,  as  it  seems  to  us,  was  just 
what  he  asked  the  court  to  tell  the  jury,  ^  that  if  the  proprietors 
of  lots,  Nos.  2  and  3,  had  recognized  a  line  as  the  division  line 
between  the  lots,  and  had  acquiesced  in  such  line  for  more  than 
fifteen  years,  it  would  establish  such  line  as  the  boundary  of  each 
lot."  This,  of  course,  must  be  understood  with  reference  to  the 
facts  in  the  case,  that  the  parties  had  been  in  constructive  posses- 
sion of  the  lots  during  this  whole  time,  and  in  regard  to  this  there 
was  no  controversy,  as  we  understand  the  case. 

What  application  then  did  the  charge  given  have  to  the  casef 
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<*That  the  admission  by  the  owner  of  lot  No.  2,  of  a  wrong 
boundary,  would  not  affect  his  tide  to  the  land;  nor  would  the 
recognition  by  the  owners  of  the  two  lots,  of  a  wrong  line,  or  their 
acquiescence  therein,  be  conclusive  as  to  their  title,  unless  accam^ 
panted  hy  a  continued  possession^  in  one  or  both^  for  fifieen  yearsr 
This  is  all  very  true,  in  the  abstract,  probably,  but  we  cannot  see 
what  application  it  has  to  a  case  where  there  is  a  possession  of 
both  lots. 

And  it  seems  to  us  that  it  was  directly  calculated  to  mislead  the 
jury.  They  must  infer  that  the  judge  supposed  it  had  some  appli- 
cation to  some  question  of  possession ;  and,  as  there  could  be  no 
other  one,  they  would  very  naturally  understand  it  had  reference 
to  actual  possession  upon  one  side  or  the  other,  up  to  the  disputed 
line,  and  it  seems  to  us  the  judge  must  have  taken  the  same  view, 
or  else  he  could  not  have  put  the  case  upon  any  such  ground.  But 
this  has  never  been  required  anywhere.  If  there  is  but  a  construc- 
tive possession  of  one  of  the  lots,  and  certainly  if  so  of  both,  it  is 
alwa3r9  held  sufficient  to'  render  the  acquiescence  in  a  division  line 
binding. 

And  the  portion  of  the  charge  in  regard  to  the  agreement  when 
the  fence  was  built,  by  no  means  gives  the  proper  effect  to  that 
transaction,  and  the  testimony  in  regard  to  it  The  testimony  was 
that  the  fence  was  built  upon  both  sides  of  a  line  which  the  parties, 
or  the  occupants  of  the  two  lots,  at  that  time  regarded  as  the  divid- 
ing line  of  the  two  lots.  The  testimony  then  was  much  the  same 
as  that  in  Acldey  v.  Buch^  18  Vt,  395  and  in  some  other  cases 
reported,  and  such  as  occurs  at  the  circuit  in  many  counties  almost 
every  term,  and  it  was  never  doubted  that  this  was  very  significant 
and  important  evidence  to  show  the  recognition  and  acquiescence 
in  such  line  as  the  parties  understood  was  the  true  line,  and  as  in- 
dicated by  the  general  direction  of  the  fence,  and,  as  was  claimed 
in  the  present  case,  on  the  part  of  the  defendant,  extended  to  the 
80uth«ea8t  comer  of  the  governor's  lot  And  we  think  the  defend- 
ant was  entitled  to  have  the  jury  instructed  in  regard  to  the  effect 
of  this  testimony  correctly,  if  any  instructions  were  given.  The 
other  portion  of  the  charge,  as  to  the  conclusiveness  of  the  line 
marked  by  the  fence  strictly,  was  correct  enough.  It  could  not,  of 
eoursey  establish  the  irregular  line  marked  by  it,  while  such  a  con- 
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tract  remained  in  force.     But  it  would  establish  the  line  which  the 
fence  was  intended  to  indicate  by  its  general  course,  and  which  the 
parties  had  in  mind  as  the  true  line,  and  not  necessarilj  the  original 
surveyed  line. 
Judgment  reversed  and  case  remanded. 


Eluah  D.   Nichols  and   others  v.  Mabia  Nichols  and 

OTHERS. 

Petition  far  partition.     Delivery  of  deed.    Ihnid.    Review. 

a  petition  for  partition  cannot  be  maintained  b7  one  whose  only  title  is  nnder  s 
deed  bj  which  the  grantor,  who  is  ftill  living,  reserves  to  himself  the  use  and 
occupation  of  the  premises  during  his  life. 

It  may  be  shown,  fbr  the  purpose  of  preventing  the  operation  and  effect  of  a  deed,  in 
the  hands  of  the  grantee  named  in  it,  that  it  never  was  lawfiilly  delivered  to  liim, 
but  that  it  was  delivered  as  an  escrow  to  a  third  person,  and  tliat  be  wrongfiilly 
and  without  authority  delivered  it  to  the  grantee. 

A  petition  for  partition  is  not  a  civil  cause  within  the  meaning  of  the  statute  allowing 
reriewa.    Comp.  Stat  ch.  28  $  17,  (but  repealed  by  No.  61  of  the  law  of  1866.) 

Petition  «oe  partition  of  a  certam  farm  in  Fletcher.  Plea, 
that  the  petitioners  were  not  the  owners  of  the  undivided  half  of 
said  farm  claimed  by  them,  but  that  the  same  belonged  to  Dewey 
Nichols ;  trial  by  jury,  June  Term,  1854^ — ^Poland.  J.,  presiding. 

The  petitioners  read  in  evidence,  1st,  a  deed  from  Dewey  Nich- 
ols to  the  petitioners,  dated  September  14, 1850,  of  one  equal 
undivided  half  of  the  farm  in  question,  reserving  the  use  and  occu- 
pation thereof  during  his  own  life,  and  the  lives  of  his  wife,  and  his 
daughter  Betsy ;  2d,  a  copy  of  a  deed  from  Dewey  Nichols  to 
the  petitioners,  dated  March  16,  1853,  of  the  same  premises  covered 
by  the  last  deed,  but  without  any  reservation ;  dd,  a  copy  of  a 
deed  from  Dewey  Nichols  to  the  defendants  of  one  undivided  half 
of  the  sane  farm,  dated  September  14^  1850.    It  waa  admitted 
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that  the  said  Dewey  Nichols  and  his  daughter  Betsy  were  liv- 
ing. The  defendants  then  offered  to  prove  that  the  deed  from 
Nichols  to  the  petitioners,  dated  March  16, 1853,  was  never  legally 
delivered  to  the  petitioners,  but  that  it  was  executed  by  the  said 
Dewey,  and  delivered  to  a  third  person,  as  an  escrow,  and  that  it 
was  wrongfully  delivered  by  said  third  person  to  the  petitioners, 
without  lawful  authority  from  said  Dewey  JNichols,  and  by  them 
procured  to  be  recorded.  The  petitioners  objected  to  this  evi- 
dence, but  it  was  admitted  by  the  court,  to  which  the  petition- 
ers excepted.  The  court  charged  the  jury,  that  the  deed  from 
Dewey  Nichols  to  the  petitioners,  of  September  14,  1850,  did  not 
convey  to  them  such  a  title  as  would  enable  them  to  sustain  a  peti- 
tion for  partition,  in  the  life  time  of  Dewey  Nichols,  and  to  this 
charge  the  petitioners  excepted.  The  jury  returned  a  verdict  in 
favor  of  the  defendants,  and,  after  judgment  thereon,  the  petitioners 
moved  for  a  review,  which  motion  was  overruled,  and  a  review 
denied,  to  which  ruling  the  petitioners  also  excepted. 

IL  G,  JSdson  for  the  petitioners. 

The  petitioners,  by  virtue  of  the  deed  dated  September  14, 
1850,  were  holding  real  estate  with  the  petitionees,  as  tencmts  in 
common,  in  the  sense  in  which  the  word  holding  is  used  in  the 
statute  relating  to  the  partition  of  real  estate. 

If  this  deed  showed  any  title  in  the  petitioners,  it  would  support 
the  issue  on  their  part. 

The  evidence  in  relation  to  the  deed  from  Dewey  Nichols  to  the 
petitioners,  dated  March  16, 1853,  was  improperly  admitted.  This 
evidence  »  only  admissible  as  between  the  immediate  parties  to 
the  deed,  and  those  interested  or  affected  by  it.  The  deed  did  not 
cover  any  portion  of  the  premises  conveyed  previously  to  them, 
and  they  were  not  parties  to  this  deed,  and  the  deed  did  not  affect 
their  title;  neither  would  the  partition  affect  their  title  or  in- 
terest 

The  court  erred  in  overruling  the  motion  for  a  review.  By  chap. 
28th  of  the  Compiled  Statutes,  either  party,  in  any  civil  cause, 
originally  brought  to  and  tried  in  the  county  court,  may  once 
review  his  cause.  This  petition  was  brought  originally  in  the  county 
court,  and  is  a  civil  cause  within  the  meaning  of  the  statute. 
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The  legislature  must  be  supposed  to  have  made  a  legal  and 
popular  use  of  the  word  cause,  which  is  defined  to  be  ^'  a  suit  or 
action  in  court :  any  legal  process  which  a  party  institutes  to  obtain 
his  demand,  or  by  which  he  seeks  his  right  or  supposed  right" 

A.  O.  Aldis  and  Hi  R.  Beardsley  for  the  defendants. 

The  petitioners  have  no  possession,  or  right  of  possession,  till 
after  the  death  of  Dewey  Nichols ;  and  the  petitioners  and  the 
defendants  are  not  strictly  tenants  in  common,  there  being  no  unity 
of  possession. 

Under  our  statute,  they  must  be  tenants  in,  common  to  sustain 
their  petition.  To  sustain  a  bill  for  partition  the  party  must  be  in 
possession,  or  have  the  right  of  immediate  possession.  Brownell 
V.  Broumelly  19  Wend.  365,  and  such  was  the  old  English  law;  4 
Kent  364. 

A  reversioner  cannot  sustain  a  bill  for  partition,  except  where,  as 
in  some  states,  they  are  specially  authorized  by  statute  ;  12 
Pick.  374. 

A  petition  for  partition,  is  not  a  civil  cause  in  which  a  review  is 
allowed.  It  is,  from  its  mode  of  trial,  and  from  the  nature  of  the 
relief  sought,  like  account,  book  account  and  petitions  in  regard 
to  highways,  &c.  &c.,  a  peculiar  statute  remedy,  not  intended  to  be 
open  to  review. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  This  is  a  petition  for  partition.  The  Comp.  Stat 
300,  §  1-2,  provides,  that  "  any  person  having  or  holding  real 
estate  with  others,  as  joint  tenants,  tenants  in  common,  or  copar- 
ceners, may  have  partition  thereof,  in  the  manner  therein  pro- 
vided." The  petitioners  are  required  to  state  in  their  petition,  the 
title  by  which  they  hold  the  land,  the  names  of  the  several  owners, 
as  far  as  known,  and  give  a  particular  description  of  the  premises. 
The  title  of  the  petitioners  may  be  denied  by  plea,  and  an  issue 
may  be  formed,  so  that  the  matter  in  controversy  may  be  tried  as 
in  civil  suits.  In  this  case,  the  title  of  the  petitioners  to  the  land, 
as  tenants  in  common,  was  denied  by  the  plea.  It  became  neces- 
sary, therefore,  on  the  trial  of  the  case  before  the  jury,  for  the 
plaintiffs  to  establish  their  relation  as  tenants  in  common  in  order 
to  entitle  themselves  to  a  partition  of  the  premises. 
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It  appears,  from  the  case,  that  on  the  14th  of  September,  1850, 
Bewey  Nichols  conveyed  to  the  petitioners,  an  undivided  half  of 
the  farm,  of  which  the  premises  in  question  are  parcel ;  and  that 
Ihe  other  undivided  half  was,  by  a  separate  conveyance,  conveyed 
to  the  petitionees.  But,  in  the  conveyance  of  the  undivided  moiety 
to  the  petitioners,  Dewey  Nichols  reserved  to  himself  the  use  and 
occupancy  of  that  portion  of  the  farm  during  his  own  life,  and  that 
of  his  wife  and  daughter;  and  it  appears  that  Dewey  Nichols  and 
his  daughter  are  still  living.  The  effect  of  those  several  convey- 
ances was  to  vest  in  the  petitionees  a  title  in  fee,  as  tenants  in 
common  to  one  half  of  the  farm,  with  the  right  of  its  present  and 
immediate  possession ;  and  to  give  to  Dewey  Nichols  a  life  estate 
in  the  other  half,  with  the  right  of  possession  during  the  lives  of 
the  persons  for  whose  benefit  that  reservation  was  made.  As 
between  Dewey  Nichols  and  the  petitionees,  a  partition  could  prob- 
ably be  had.  In  2  Lilly's  Abg.  357,  H.,  it  is  said,  that  "partition 
may  be  brought  by  tenant  in  fee  of  one  moiety,  against  tenant  for 
life  of  the  other  moiety  ;'*  Lutw  1018.  Those  parties  have  not 
a  unity  of  title,  but  they  have  a  unity  of  possession,  and,  therefore, 
are  strictly  tenants  in  common.  The  petitioners,  under  their  deed, 
have  no  right  to  the  possession,  use  or  occupancy  of  the  moiety 
conveyed  to  them,  until  after  the  determination  of  the  particular 
estate  which  the  grantor  reserved  to  himself.  They  have  neither 
the  possession,  nor  the  right  of  possession  to  any  portion  of  the 
premises,  during  the  life  of  either  of  the  persons  for  whose  benefit 
that  reservation  was  made.  Under  these  circumstances,  we  think 
that  the  charge  of  the  court  to  the  jury  was  correct,  "  that  the  deed 
of  Dewey  Nichols  to  the  petitioners,  of  September  14,  1850,  did 
not  convey  to  them  such  a  title,  as  would  enable  them  to  sustain  a 
petition  for  partition,  during  the  lifetime  of  Dewey  Nichols."  , 
During  the  life  of  Dewey  Nichols,  the  petitioners  cannot  be  re- 
garded as  having  a  present  estate,  as  tenants  in  common  with  the 
petitionees.  There  is  no  unity  of  possession  between  them,  nor 
can  there  be,  so  long  as  the  petitioners  have  no  right  of  possession. 
That  relation  may  exist  on  the  decease  of  Dewey  Nichols,  and 
those  for  whom  that  reservation  was  made,  but  not  until  then. 

It  may  not  be  necessary,  in  all  cases,  that  a  party  have   the 
actual  occupation  of  the  premises  to  entitle  him  to  a  partition,  for 
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where  the  possedsion  is  not  adverse,  a  constructive  possession  fol- 
lows the  legal  title  ;  Hawley  v.  Soper,  18  Vt  320.  But  the  peti- 
tioners must  show  a  legal  title  to  the  land,  as  tenants  in  common 
with  the  petitionees,  and  the  right  of  immediate  possession  at  the 
time  of  presenting  the  petition ;  so  that  actual  occupancy  of  the 
premises  in  severalty^  can  he  had  by  the  tenants,  immediately  on 
partition  being  made.  In  4  Kent's  Com.  380 — ^note,  it  is  said, 
that  "  it  was  the  ancient  doctrine,  under  the  statutes  of  Henry  Vni, 
'^  that  no  persons  could  be  made  parties  to  a  writ  of  partition,  or 
^  be  affected  by  it,  but  such  as  were  entitled  to  the  present  posses- 
"  sion  of  their  share  in  severalty."  In  the  case  of  Burhans  v- 
BurhajiSy  2  Barb.  ch.  398,  it  was  held  tliat  ^  a  party  applying  for  a 
'^  partition  of  lands,  must  not  only  have  a  present  estate  in  the 
"  premises,  as  a  joint  tenant,  or  tenant  in  common,  but  he  must 
'^  have  also  the  actual  or  constructive  possession  of  his  undivided 
'^  share  or  interest  in  the  premises."  In  3rowneU  v.  Brotvnelly  19 
Wend.  367,  it  was  held  that  ^^  proceedings  in  partition,  under  the 
'^statute,  can  be  instituted  only  by  a  party  who  has  an  estate 
'^  entitling  him  to  immediate  possession."  The  same  rule  was 
recognized  in  New  Jersey,  in  Stevens  v.  Miders,  1  Green  271,  and 
in  Connecticut,  in  the  case  of  Culver  v.  Culver j  2  Root  278,  where 
a  widow  was  seized  of  a  life  estate,  with  a  remainder  to  those  per- 
sons who  were  parties  to  the  proceeding,' for  partition.  The  court 
observed,  that  ^^  it  will  be  time  enough  for  them  to  have  partition 
*'  of  the  lands,  when  they  shall  have  the  possession  and  title."  In 
Packard  v.  Packard,  16  Pick.  191,  the  same  rule  was  reoognized, 
that  a  petition  for  partition  could  not  be  sustained  when  the  parties 
had  only  a  reversionary  interest,  and  not  a  vested  estate  in  posses- 
sion. Barnard  v.  Pope,  14  Mass.  434.  Hodgkinson  et  al,  12 
Pick.  374.  The  same  doctrine  is  held  in  Pennsylvania,  Zeigler  v. 
Grim,  6  Watts  106,  and  in  the  case  of  Brown  v.  Brown,  8  N.  H. 
93,  where  it  was  held  that  "'  a  petition  for  partition  cannot  be  main- 
^  tained  by  one  who  has  only  an  interest  in  a  reversion  or  remain- 
^  der,  after  a  life  estate."  The  reason  upon  which  that  doctrine  is 
founded  is  obvious.  In  2  Lilly's  Abg.  856,  E.,  the  rule  is  given, 
that  '*  a  partition  of  lands  ought  to  be  made  according  to  the  quality 
*^  and  the  true  value  of  the  lands,  and  not  according  to  the  quantity 
^  or  number  of  acres."    If  a  just  and  equitable  partition  of  these 
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premises  were  now  to  be  made,  that  partition  may  be  unjust  and 
unequal,  when,  upon  the  decease  of  Dewey  Nichols,  these  parties 
have  a  vested  estate  in  possession.  For  that  reason,  we  think,  this 
petition  cannot  now  be  sustained. 

The  evidence  offered  in  relation  to  the  deed  of  March  16,  1863, 
was,  manifestly,  properly  received.  That  deed,  without  that  evi- 
dence, would  have  given  to  the  petitioners  a  present  estate  in  fee, 
as  tenants  in  common  with  the  petitionees.  The  effect  of  the  evi- 
dence offered,  was  to  defeat  the  title  of  the  petitioners  under  it 
The  title  of  the  petitioners  to  this  land,  was  then  left  to  stand  on 
the  deed  of  Dewey  Nichols,  of  September  14,  1850,  which  we 
have  considered  as  not  giving  to  the  petitioners  that  title  and  right 
of  possession,  which  entitles  them  to  a  partition  of  these  premises. 

We  are  satisfied,  also,  that  the  court  were  correct  in  deciding 
that,  under  our  statute,  this  case  could  not  be  reviewed.  The  right 
of  review,  with  few  exceptions,  is  given  by  statute  in  all  civil 
causes.  The  words  ^  civil  causes"  have  reference  only  to  those 
suits  or  actions,  which  are  commenced  and  prosecuted  according  to 
the  course  of  the  common  law.  That  was  obviously  the  meaning 
of  the  court  in  the  case  of  Borden  v.  Brown^  7  Mass.  98,  in  which 
they  observed,  that  "  reviews  are  provided  for  only  when  the  orig- 
inal action  is  commenced  by  writ."  In  that  case  a  review  was 
d^ied  on  a  petition  for  partition  of  lands.  At  common  law,  no 
proceedings  could  be  had  to  compel  a  partition,  as  between  joint 
tenants,  or  tenants  in  common,  for  those  estates  were  created  by 
the  act  of  the  parties.  The  statute  authorizes  this  proceeding, 
and  directs  the  mode  of  procedure  in  making  partition.  The  same 
reasons  for  not  allowing  a  review  in  actions  on  book,  in  the  action 
of  account,  or  declarations  for  betterments,  and  various  other  cases 
of  similar  character,  exist  in  this  case.  It  is  a  statutory  proceed- 
ing, and  not  a  civil  cause  prosecuted  according  to  the  course  of 
common  law. 

The  result  is  that  the  judgment  of  the  county  court  must  be 
affirmed. 


284  FRANKLIN  COUNTY. 

Boyce  «.  Allen. 

JoHK  S.  RoTCE  V.  William  Allen. 

Agent, 

If,  in  a  simple  contract  made  by  an  agent,  the  agent  does  not  diMloee  hia  agency  and 
name  bis  principal,  or,  if  be  exceed  his  antbority,  be  will  render  bimself  person- 
ally responsible. 

Book  Account.  The  plaintiff's  account  was  for  his  services 
in  a  suit  brought  by  Theodora  Allen,  the  mother  of  the  defendant, 
against  Dolphus  Paul,  to  recover  for  property  attached  by  him,  as 
the  property  of  Henry  Allen,  a  brother  of  the  defendant. 

The  auditor  reported  the  following  facts.  Theodora  Allen  ap- 
pointed the  defendant  her  agent  to  consult  with  Homer  E.  Boyce 
in  reference  to  the  propriety  of  commencing  a  suit  for  her  for  the 
property  attached  by  said  Paul ;  and,  in  case  he,  said  Homer  £. 
Royce,  should  be  of  opinion  that  an  action  could  be  maintained,  to 
commence  a  suit  therefor ;  but  she  did  not,  at  any  ttmey  give  to  the 
defendant  any  direction  or  authority  to  employ  any  other  counsel  on 
her  behalf,  A  suit  was  commenced  against  Paul,  by  the  defendant, 
as  agent  for  his  mother,  and  in  her  name,  and  for  her  sole  benefit ; 
which  suit  was  made  returnable  before  a  justice  of  the  peace.  In 
pursuance  of  the  directions  given  by  his  mother,  the  defendant  re- 
tained Homer  E.  Royce  as  counsel  for  her,  and  he  acted  for  her 
in  that  capacity  during  the  pendency  of  the  suit,  which  duly  passed 
into  the  county  court,  and  was  there  discontinued ;  and  he  charged 
his  fees  to  Theodora  Allen.  A  short  time  previous  to  the  com- 
mencement of  the  said  suit,  the  defendant,  while  acting  as  agent 
for  *his  mother,  agreed  with  one  Harvey  D.  Farrar,  her  son-in-la^, 
to  retain  the  plaintiff  as  counsel  in  the  case ;  but  it  was  not  the 
expectation  of  said  Allen  or  Farrar  that  either  was  to  be  person- 
ally responsible  therefor. 

Immediately  after  this,  the  said  Farrar  saw  the  plaintiff  and  in- 
informed  him  that  the  defendant  wished  to  retain  him  in  the  suit, 
Theodora  AUen  v.  Paul,  but  did  not  inform  him  for  whose  benefit 
the  suit  was  to  be  prosecuted,  though  said  Farrar  knew  that  Theo- 
dora Allen  was  alone  interested  in  it. 

The  plaintiff,  in  pursuance  of  this  retainer,  acted  as  counsel  in 
the  case,  as  well  before  the  justice  as  .in  the  county  court,  and  from 
time  to  time  charged  his  services  to  the  defendant^  whom  he  believed 
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to  be  his  employer  and  responsible  to  him  for  the  service^  and  who 
took  charge  of  the  suit,  as  agent  for  his  mother,  and  who  at  sundry 
times  consulted  with  the  plaintiff  in  reference  to  the  prosecution  of 
the  suit.  At  the  time  tlie  plaintiff  was  employed,  the  defendant 
did  not  intend  to  become  personally  responsible  on  account  of  such 
employment,  nor  did  he,  at  any  time  during  the  pendency  of  said 
suit,  inform  the  present  plaintiff  of  the  capacity  in  which  he  acted, 
nor  who  was  to  pay  the  expenses  of  the  suit,  nor  for  whose  benefit 
the  same  was  prosecuted ;  nor  was  the  plaintiff  informed  thereof  by 
any  one  prior  to  the  commencement  of  this  suit ;  nor  did  he  make 
any  inquiry  in  reference  thereto.  Soon  after  the  plaintiff  was  re- 
tained, Theodora  Allen  was  informed  thereof  by  the  defendant,  and 
she  expressed  herself  dissatisfied,  but  gave  no  express  direction 
whether  the  plaintiff  should  be  continued  as  counsel  or  not.  Both 
the  defendant  and  Theodora  Allen  were  responsible  for  a  much 
larger  sum  than  the  amount  of  the  plaintiff's  account,  respecting 
the  reasonableness  of  which  no  question  was  made. 

Upon  the  report  of  the  auditor,  the  county  court,  December 
Term,  1854, — Peck,  J.,  presiding, — ^rendered  judgment  in  favor 
of  the  plaintiff  for  the  amount  of  his  account  Exceptions  by  the 
defendant 

J,  Rand  for  the  defendant 

J,  S.  Royce  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  It  appears  from  the  report  of  the  auditor,  that  the 
defendant  was  acting  as  the  agent  of  Mrs.  Allen,  in  the  prepara- 
tion and  prosecution  of  the  suit  against  Dolphus  Paul.  The  plain- 
tiff was  employed  by  the  defendant,  as  counsel  in  that  case,  and 
for  his  services  in  that  capacity  the  charges  were  made  for  which 
this  suit  is  brought.  It  is  distinctly  stated  that  the  charges  were 
originally  made  against  the  defendant,  whom  the  plaintiff  believed 
to  be  his  employer,  and  responsible  to  him  for  the  amount,  and 
that,  at  no  time  during  the  pendency  oi  the  suit,  did  the  defendant 
inform  the  plaintiff  that  he  was  retained  by  him,  as  agent  for  Mrs. 
Allen ;  nor  was  the  plaintiff  in  fact  informed  by  any  one,  previous 
to  the  commencement  of  this  suit,  for  whose  benefit  that  suit  waa 
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prosecuted,  or  who  was  to  pay  the  expenses  of  it  Under  these 
circumstances,  it  is  clear  that  the  defendant  is  responsible  to  the 
plaintiff  for  his  account.  The  law  upon  this  subject  is  well  estab- 
lished, that,  in  simple  contracts,  if  the  agent  does  not  disclose  his 
agency,  and  name  his  principal,  he  binds  himself,  and  is  subject  to 
all  liabilities,  express  and  implied,  created  by  the  contract,  in  the 
same  manner  as  if  he  were  the  principal  in  interest  1  Am.  Lead. 
Cas.  609,  note ;  Chitty  on  Cont  226.  The  fact  that  the  defendant 
did  not  intend  to  assume  a  personal  liability,  can  make  no  differ- 
ence in  the  principle  which  governs  the  case.  If  the  agency  of 
the  defendant,  and  the  name  of  his  principal  had  been  disclosed  at 
the  time  the  plaintiff  was  retained,  and  it  was  sought  to  charge  the 
agent  with  a  personal  liability  on  the  contract,  it  would  then  be- 
come a  matter  of  intention,  and  the  agent  would  not  be  liable,  un- 
less such  was  the  intention  of  both  parties.  Smith  y.  Watson,  14 
Yt  332.  The  case  under  consideration  fall?  within  the  application 
of  this  principle.  The  services  were  rendered  on  the  credit  and 
responsibility  of  the  defendant  His  agency  was  not  disclosed^  nor 
was  the  name  of  the  principal,  at  any  time  before  the  commence- 
ment of  this  suit 

It  is  also  stated  in  the  case  that  Mrs.  AUen  did  not,  at  any  time^ 
give  to  the  defendant  any  direction  or  authority  to  employ  the 
plaintiff  on  her  behalf,  and  when  she  was  afterwards  informed  of 
that  fact,  she  expressed  her  dissatisfaction  that  the  plaintiff  had 
been  employed.  If  the  defendant  exceeded  his  authority  in  re- 
taining the  plaintiff,  he  thereby  rendered  himself  personally  liable 
for  the  defendant's  account  This  is  a  general  principle,  and  on 
simple  contracts  we  are  not  aware  of  any  exceptions  to  the  rule. 
1  Amer.  Lead.  Cas.  609.  Meach  v.  Smith,  7  Wend.  315 ;  Futer 
V.  Heath,  11  Wend.  478  ;  Boberts  v.  BuUon  et  al,  14  Vt  195.  On 
both  of  these  grounds,  therefore,  we  think  the  defendant  is  liable 
for  this  account 

The  judgment  of  the  county  court  is  affinned. 
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Daniel  Coniter  v.  Edwabd  Cabpbntes. 

Avoiding  written  contracts  by  parol  testimony*    Mortgage  of  /w- 

sonal  property. 

Where  there  is  a  written  contract,  it  cannot  be  shown  by  oral  testimony  that,  at  the 
time  of  its  execation,  it  was  agreed  and  understood  that  the  writing  was  a  pham, 
and  designed  only  to  deceive  the  creditors  of  one  of  the  parties;  or  that  the  real 
agreement  between  the  parties  was  different  from  that  expressed  in  the  writing. 

Distinctions  between  a  mortgage  and  a  pledge  of  personal  property.  Applieatloii 
of  these  distinctions,  and  construction  of  the  contract,  between  the  parties  in  the 
present  case. 

Tboveb  for  a  horse.  .  Plea,  the  general  issue ;  trial  by  jury, 
June  Term,  1855, — Peck,  J.,  presiding. 

The  plaintiff  bargained  with  Jesse  M.  Scofield,  for  a  span  of 
mares,  and  applied  to  the  defendant  to  sign  a  note  with,  and  as 
surety  for  him,  to  the  said  Scofield,  in  payment  therefor,  and  it  was 
finally  agreed  that  the  defendant  should  himself  purchase  the 
mares  of  Scofield,  and  give  his  note  therefor,  and  that  the  plaintiff 
shoald  transfer  to  Scofield  the  horse  in  question,  which  the  plain- 
tiff then  owned,  and  that  it  should  be  included  in  the  sale  from 
Scofield  to  the  defendant,  and  that  both  the  horse  and  the  mares 
should  be  held  by  the  defendant,  as  security  for  the  payment  by 
the  plaintiff,  to  Scofield,  of  the  notes  given  by  the  defendant,  for 
the  mares.  The  several  transfers  were  made  as  agreed,  and  there- 
upon the  horse  and  mares  were  delivered  by  the  defendant  to  the 
plaintiff,  and,  at  the  same  time,  the  plaintiff  gave  to  the  defendant  a 
writing,  as  follows. 

"  Know  all  men  by  these  presents  that  I  have  this  day  hired  to 
Daniel  Conner  three  horses :  one  four  year  old  gelding  horse,  dark 
chestnut,  switch  tail,  two  white  hind  feet ;  and  one  span  of  six 
year  old  mares,  formerly  owned  by  J.  M.  Scofield.  Said  Conner 
has  possession  of  said  horses,  so  long  as  I,  Edwin  Carpenter,  shall 
see  fit,  and  no  longer ;  and  that  I  hold  possession  of  said  horses, 
and  that  said  Conner  shall  not  have  a  right  to  let,  sell  or  hire,  or 
make  over  to  any  other  person  or  persons,  the  above  mentioned 
horses,  and  further,  the  said  Conner  agrees  to  pay  the  sum  of  ten 
dollars  per  month  for  said  horses." 

(Signed)  .**  Daniel  Connee." 
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Some  time  after  thb,  and  before  the  commencement  of  this  sait, 
the  notes  given  bj  the  defendant  to  Scofield  being  then  and  still 
unpaid,  the  defendant  took  the  horse  in  question  from  the  posses- 
sion of  the  plaintiff,  without  his  consent,  and  detained  him.  Upon 
the  trial,  after  proof  of  the  above  mentioned  facts,  the  plaintiff 
offered  to  show,  by  parol  testimony,  that  by  a  verbal  agreement 
between  him  and  the  defendant,  made  at  the  same  time  the  written 
agreement  was  executed  and  delivered,  that  the  writing  was  agreed 
and  understood  to  be  a  sham,  and  to  be  only  to  keep  off  the  credi- 
tors of  the  plaintiff,  from  attaching  the  property ;  and  that  the  parol 
agreement  made  between  them  was,  that  the  plaintiff  was  to  have 
the  use  and  possession  of  the  horse,  and  the  ownership  and  control 
of  it ;  and  that  the  paper  was  not  intended  to  express  the  real  con- 
tract ;  that  by  the  verbal  agreen^ent,  the  transaction  was  a  mere 
pledge  of  the  horse,  as  security  to  the  defendant  for  signing  the 
notes,  and  that  in  the  mean  time,  while  the  notes  were  outstanding, 
the  plaintiff  was  to  have  the  possession  of  said  horse,  and  the  right 
to  use,  and  control,  and  dispose  of  the  same,  insisting  that  the 
writing  was  not  conclusive,  and  that  it  was  not  binding,  not  being 
signed  by  the  defendant 

This  parol  evidence  being  objected  to  by  the  connsel  for  the 
defendant,  the  court  decided  that,  notwithstanding  the  written 
agreement,  it  was  competent  to  show  by  parol,  the  consideration  of 
the  written  contract,  and  that  the  purchase  of  the  property  from 
Scofield,  and  the  turning  out  or  transfer  of  the  horse  in  question, 
was  intended  for  the  benefit  of  the  plaintiff,  and  as  a  security 
merely  to  the  defendant,  for  signing  the  note,  and  that  the  plaintiff 
was  to  have  the  whole  property  on  paying  the  notes,  or  indemnify- 
ing the  defendant  therefrom ;  and  tliat  the  plaintiff  had  paid  or  in- 
demnified the  defendant  from  said  notes,  so  as  to  entitle  him  to  the 
possession  of  the  horse ;  but  that  it  was  not  competent  to  show  any 
agreement  by  parol,  made  at  the  same  time  the  writing  was,  vary- 
ing the  stipulations  therein,  as  to  the  right  of  possession  or  control 
of  the  horse,  while  the  notes  remained  unpaid  by  the  plaintiff ;  and 
excluded  the  evidence  (as  offered)  on  this  point 

The  court  decided  that  upon  the  written  agreement,  and  the 
above  facts,  which  were  testified  to  by  the  plaintiff's  witnesses^  the 
defendant  had  a  right  to  the  possession  of  the  horse,  at  the  time  of 
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the  taking  complained  of,  and  directed  a  verdict  for  the  defendant. 
Exceptions  by  the  plaintifis. 

H,  E,  Bxiyce  and  A.  0.  Aldis  for  the  plaintiff. 

The  horse  sued  for  was  merely  agreed  to  be  pledged  to  the 
defendant.  Without  actual  delivery,  such  agreement  was  inopera- 
tive. The  possession  and  delivery  from  Scofield  was  not  such  a 
delivery  as  made  a  valid  pledge  between  the  parties. 

As  to  the  written  contract,  as  it  was  intended  by  the  parties 
merely  as  a  sham,  not  intended  to  express  the  real  contract ;  it  was 
no  contract  between  the  parties.  The  claiming  of  it  by  the  defend- 
anty  as  a  contract,  was  a  fraud.  It  was  not  signed  by  the  defend- 
ant, because  it  was  not  intended  to  be  binding..  The  court  there- 
fore erred  in  assuming  that  it  was  a  contract,  and  conferred  a  right  of 
possession  of  the  horse  upon  the  defendant.  It  was  for  the  jury 
to  say  whether  it  was  or  was  not  a  contract. 

J,  Rand  for  the  defendant. 

The  offer  of  the  plaintiff  to  prove,  by  parol,  that  the  real  agree- 
ment was  different  from  that  expressed  in  the  writing,  and  that  the 
writing  was  not  intended  to  express  the  contract,  presented  simply 
this  question ;  can  parol  evidence  be  admitted  to  contradict,  vary, 
control,  or  add  to  the  written  contract  The  whole  current 
of  authority  is  against  the  proposition.  IAn$ley  v.  Lovely^  26 
Vt.  123.  Bradley  v.  BentUy,  8  Vt.  243.  Bradley  v.  Anderson^  6 
Vt  152. 

The  plaintiff  cannot  daim  that  the  contract  between  him  and 
the  defendant  was  more  favorable  to  him  than  to  call  it  a  mortgage 
of  the  horse,  and  other  property,  upon  condition  that  the  plaintiff 
should  pay  the  notes  to  Scofield.  Holmes  et  al.  v.  Oam,  2  Pick. 
607.    Brovm  v,  Bennett  et  oLy  8  Johns.  96. 

The  plaintiff  cannot  set  up  fraud  as  to  his  creditors  to  avoid  the 
contract.     Giffard  v.  Fordy  5  Vt  532,  and  cases  there  cited. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Gh.  J.  We  have  examined  this  bill  of  exceptions 
with  some  care,  and,  it  seems  to  us,  the  case  was  correctly  decided 
by  the  county  court 
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L  The  offer  to  show  by  oral  eyidence  that,  at  the  time  the  con- 
tract was  executed,  the  writing  was  agreed  to  be  a  sham,  if  admis- 
sible, would  certainly  afford  a  very  expeditious  mode  of  evading  the 
rule  that  the  written  contract  shall  exclude  all  oral  stipulations  or 
deductions  made  at  the  same  time.  If  this  evidence  is  equivalent 
to  an  offer  to  show  that  it  was  part  of  a  scheme  to  impose  upon 
the  plaintiff's  creditors,  or  others, -it  would  not  be  competent  for 
the  party  to  thus  escape  from  his  contract.  He  should  neverthe- 
less be  bound  by  his  undertaking.  In  any  other  view  the  offer 
seems  to  be  an  attempt  to  contradict  and  evade  the  effect  of  the 
writing  by  oral  evidence.  The  extent  to  which  the  evidence  was 
allowed  in  the  court  below  seems,  certainly,  all  that  could  be  justi- 
fied by  the  rules  o&  evidence. 

The  plaintiff  was  allowed  to  show  the  condition  and  the  circum- 
stances under  which,  and  the  object  for  which  the  writing  was  given, 
and  that  he  had  paid  the  price  of  the  horses  so  as  to  defeat  the 
defendant's  claim,  but  not  to  contradict  or  vary  the  terms  of  the 
written  contract 

n.  The  objection  that  this  was  a  mere  pledge,  and  that  allowing 
the  property  to  go  back  into  the  possession  of  the  pledgor  extin- 
guished the  right,  is  sound,  if  the  premises  are  maintainable.  But 
the  transaction  was  intended,  obviously,  to  secure  the  defendant, 
consistently  with  the  possession  remaining  in  the  general  owner. 
This  is  what  is  meant  by  a  mortgage  of  personal  estate.  One  of 
the  important  distinctions  between  a  mortgage  of  personal  estate, 
and  a  pledge  is,  that  in  the  former  case,  the  general  owner  may, 
as  between  the  parties,  retain  possession  of  the  chattels,  and  in  the 
latter,  the  special  owner  must  have  possession  of  them.  The  same 
terms,  which  create  a  pledge  if  the  possession  passes,  will  often  be 
held  to  create  a  mortgage  ;  ordinarily,  perhaps,  it  the  possession  is 
to  be  retained  by  the  general  owner.  Another  important  distinc- 
tion between  a  pledge  and  a  mortgage  of  personal  property  is,  that 
in  the  former  only  a  special  property  passes,  and  in  the  latter,  the 
general  property. 

It  is  obvious,  in  the  present  case,  according  to  the  plaintiff's  own 
testimony,  that  the  purpose  and  object  of  the  transaction  was  to  create 
a  security  to  the  defendant,  for  signing  the  note  to  Scofield,  and 
to  do  this  by  mortgage  of  the  three  horses,  and  the  other  property. 
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with  the  agreement  that  the  defendant  might  take  possession  of  the 
property  at  any  time  he  chose.     Under  this  state  of  the  case,  we 
do  not  see  hgw  the  plaintiff  can  expect  to  maintain  this  action, 
without  first  paying  the  notes,  and  demanding  his  property. 
Judgment  affirmed. 


Leokabd  Oilman  v,  Willabd  Ain>BUS. 

Husband  and  wife. 

A  hofllMuid  is  liable  for  property^  suitable  to  his  Bitaatlon  and  oimuDttanoes  in  lift, 
which  is  procured  by  his  wife  while  she  is  liviug  with  him,  if,  after  knowledge  of 
the  fiwt,  he  permit  her  to  retain  it ;  and  especially  where  the  person  who  ftimishes 
the  property  has  reason  to  beliere,  from  his  previous  dealings  with  the  husband* 
that  the  wife  is  authorized  to  contract  for  it. 

Book  Account.  The  facts  in  the  case  are  sufficiently  stated 
in  the  opinion  of  the  court,  which,  after  argument  by 

EdMon  ic  AkUs  for  the  defendants ;  and  by 

G,  F.  HougkUm  and  BL  R,  Bearddey  for  the  plaintiff, 

was  delivered  by 

IsHAM,  J.  The  only  matter  in  dispute,  in  this  case,  is  in  rela* 
tion  to  item  No.  5,  in  the  plaintiff's  account,  it  being  for  a  plate  of 
mineral  teeth  prepared  for  the  defendant's  wife.  The  auditor  has 
found  that  the  plaintiff  rendered  the  service,  and  that  the  charge  is 
reasonable  in  amount,  but  that  no  express  promise  has  ever  been 
made  by  the  defendant  to  pay  the  account  The  question  arises, 
whether  one  will  be  implied. 

The  plate  was  furnished  while  the  defendant  and  his  wife  were 
living  together,  and  was  suitable  to  the  defendant's  circumstances 
and  station  in  life.  It  is  expressly  found  that  the  defendant  per- 
mitted his  wife  to  keep  the  plate,  after  it  came  to  his  knowledge 
that  she  had  procured  it  of  the  pU^tifll    The  &ct  that  the  defen- 
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dant  did  not  then  repudiate  the  contract,  and  cause  the  plate  to  be 
returned,  will  render  him  liable  for  what  it  was  reasonably  worth. 
In  Waithman  v.  Wakefield,  1  Camp.  121,  Lord  EUenborough  held 
that,  "  where  a  husband  is  living  in  the  same  house  with  his  wife, 
<<  he  is  liable  to  any  extent  for  goods  which  he  permits  her  to  re- 
^  ceive  there ;  she  is  considered  as  his  ageqt,  and  the  law  implies  a 
**  promise  on  his  part  to  pay  the  value."     Cohabitation  itself  fur- 
nishes presumptive  evidence  of  the  husband's  assent  to  contracts 
made  by  the  wife  for  necessaries  suitable  to  his  degree  and  estate ; 
2  Smith's  Lead.  Cas.  372.    The  assent  of  the  husband  arising  from 
that  circumstance  may  be  rebutted ;  but  nothing  existed  in  this  case 
at  the  time  the  plate  was  furnished,  that  affected  that  presumption. 
The  plaintiff,  from  the  previous  dealings  which  he  had  had  with  the 
defendant,  had  reason  to  believe  that  the  wife  was  authorized  to  con- 
tract for  the  plate.     It  is  stated  by  the  auditor  that  the  plaintiff 
had  been  previously,  and  shortly  before  the  plate  was  contracted 
for,  employed  by  the  defendant's  wife  as  a  dentist,  for  which  servi- 
ces the  defendant  does  not  dispute  his  liability.    The  defendant 
also  had  a  previous  conversation  with  the  plaintiff  in  relation  to 
furnishing  the  plate,  in  which  the  defendant  told  him  that  he  should 
have  the  work  done  as  soon  as  he  was  able.    Those  circumstances, 
in  connection  with  the  fact  that  he  has  permitted  his  wife  to  retain 
the  plate  during  the  whole  period  of  their  cohabitation,  are  sufficient 
to  show  her  authority  to  make  the  purchase,  and  the  defendant's 
liability ;  even,  if  the  plate  could  not  strictly  be  treated  as  neces- 
saries.   We  are  satisfied,  however,  that  the  defendant  is  liable  up- 
on either  of  those  grounds. 

The  judgment  of  the  county  court  is  affirmed. 
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Hiram  Bellows  v.  Rotal  T.  Bingham,  apt 

Contract. 

K.  C.  ooDtracted  to  work  for  the  defendaDt  for  an  entire  term,  and  before  ita  expira- 
tion gave  the  plaintifl*  an  order  for  a  part  of  his  wages.  The  defendant  accepted 
the  order  bo  fkr  as  he  was  owing  M.  C.  or  should  be  owing  him  at  a  subsequent 
qiecifled  time.  Soon  after  this  acceptance,  and  before  the  expiration  of  the  term, 
M.  C.  abandoned  the  defendant's  service  and  absconded,  thereby  damnifying  the 
defendant  to  a  greater  amount  than  would  be  due  him,  pro  rata^  for  the  time  he 
had  labored.  Held,  that  the  defendant's  acceptance  was  absolute  and  uncondi- 
tional as  to  the  amount  then  due,  and  obligated  him  to  pay  the  plaintiff  the  wages 
of  M.  C,  pro  ratoj  to  the  time  of  the  acceptance,  without  deduction  on  account  of 
the  damage  subsequently  sustained. 

Assu3iPSiT  on  an  order  drawn  by  Moses  Cart  on  the  defendant, 
in  favor  of  the  plaintiff,  and  accepted  by  the  defendant,  said  order 
and  acceptance  being  as  follows : 

"Mr.  R.  T.  Bingham:  Sir, — Please  to  pay  Hiram  Bellows 
"  seventy-five  dollars  in  cash  and  one  hundred  and  twenty-five  dol- 
"  lars  in  good  saleable  young  cattle,  by  the  first  day  of  October 
«  next.     Fletcher,  February  25th,  1852." 

(signed)  "Moses  Cart." 


'^  I  accept  this  order,  so  far  as  I  am  owing  said  Moses  Cart,  or 
**  shall  be  owing  him  the  first  of  Oct  next     February  25,  1852." 

(signed)  "  R.  T.  Bingham." 

The  execution  and  acceptance  of  the  order  were  admitted,  and 
on  the  trial  of  the  case  the  following  facts  appeared. 

On  the  6th  of  October,  1851,  Cart  entered  into  a  written  agree- 
ment with  the  defendant  to  work  for  him  for  two  years  from  that 
date,  for  the  sum  of  five  hundred  dollars ;  one  hundred  and  fifty 
dollars  in  cash  and  three  hundred  and  fifty  dollars  in  cattle,  grain 
and  produce ;  payable  part  in  the  month  of  January,  1853,  and 
part  in  the  month  of  January,  1854.  The  order  was  given  to 
apply,  when  paid,  on  notes  which  the  plaintifif  held  against  the 
said  Cart 

The  plaintiff,  at  the  time  the  order  was  accepted,  knew  of  the 
existence  of  a  contract  between  the  defendant  and  Cart,  by  which 
Cart  was  to  labor  for  the  defendant  for  some  period  of  time  then 
unexpired;  and  that  the  indebtedness  of  the  defendant  to  Cart, 
whatever  it  might  be,  was  for  wages  under  said  contract,  but  he 
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did  not  know  of  the  particular  stiptdations  of  said  contract,  further 
than  is  above  stated. 

Cart  commenced  work  under  the  contract  at  its  date,  and  con- 
tinued to  work  under  it  until  about  the  31st  of  March,  1852,  when 
he  absconded  from  the  state  and  abandoned  his  contract,  without 
the  knowledge  or  consent  of  the  defendant; — and  the  defendant 
sustained  a  loss,  much  more  than  the  amount  due  from  him  to  Cart, 
in  consequence  of  Cart's  abandoning  said  contract 

Upon  the  foregoing  facts,  the  coimty  court,  June  Term,  1855, — 
Peck,  J.,  presiding, — decided  that  the  defendant,  by  his  accept- 
ance, had  bound  himself  to  paj  to  the  plaintiff  whatever  balance 
he  owed  Cart  at  the  time  of  the  acceptance ;  and,  from  evidence 
in  the  case,  the  court  found  that  the  defendant  was  owing  Cart 
eighteen  dollars  and  sixty-eight  cents,  computing  the  time  which 
the  said  Cart  had  worked,  by  the  month,  at  the  rate  of  five  hun- 
dred dollars  for  two  years,  without  deducting  anything  for  damages 
for  abandoning  the  contract,  and  rendered  judgment  for  the  plainliff 
for  that  sum,  to  which  the  defendant  excepted. 

H.  G.  Edion  for  the  defendant 

H,  R,  Bearddey  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  defendant's  acceptance  of  the  draft  of  Cart 
upon  him,  is  gpecicU,  and  we  must  look  to  the  terms  of  it  to  learn 
the  extent  of  the  defendant's  liability  upon  it  The  language  of 
the  acceptance  is,  ^  I  accept  this  order  so  far  as  lam  owing  Moses 
Carty  or  shall  be  owing  him  the  first  of  October  next"  It  seems 
Cart  was  to  work  for  the  defendant  under  a  special  contract  of  ihe 
6th  of  October,  1851,  for  the  term  of  two  years  from  the  date  of 
the  contract,  for  the  sum  of  five  hundred  dollars,  part  payable  in 
January,  1853,  and  a  part  payable  in  January,  1854.  On  the  dl^t 
of  March,  1852,  Cart  quit  his  work,  without  the  fault  of  the  de- 
fendant, and  run  away;  and  the  case  finds  that  the  defendant's 
damage  occasioned  by  the  breach  of  the  contract  on  the  part  of 
Cart,  was  more  than  what  be  was  owing  Cart  for  the  time  he 
worked  for  him  under  the  contn^^    Though  it  should  be  conceded 
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that  Cart  could  not  maintain  an  action  against  the  defendant,  yet 
that  is  not  the  test  of  the  defendant's  liability.  The  acceptance 
was  had  while  Cart  was  in  the  employ  of  the  defendant  .under  his 
contract,  and  looks  to  two  periods  of  time,  the  present  and  the 
future.  We  think  the  acceptance  binds  the  defendant  to  pay  to  the 
extent  he  owed  Cart  for  labor  at  the  time  he  accepted  his  draft, 
though  by  the  terms  of  the  contract  between  the  defendant  and 
Cart  it  did  not  become  due  and  payable  until  a  future  time.  The 
language  is,  ^'I  accept  this  order  so  far  as  I  am  owing  Cart," 
clearly  referring  to  the  time  of  acceptance.  If  the  defendant,  in 
his  acceptance,  did  not  take  the  precaution  to  protect  himself 
against  the  contingency  that  thereafter  happened,  the  plaintiff 
should  not  be  the  loser  by  it.  We  are  to  presume  the  plaintiff 
acted  upon  the  faith  of  this  acceptance,  and,  as  to  him,  the  defend- 
ant must  be  bound  by  it  The  defendant  cannot  be  bound  to  pay 
anything  on  bis  acceptance  for  what  transpired  subsequent  to  it 
Nothing  was  owing  from  the  defendant  to  Cart  on  the  first  of  Octo- 
ber subsequent  to  the  acceptance.  The  defendant  might  well  set 
off  the  damages  he  had  sustained  against  any  claims  which  Cart 
could  make  upon  him,  if  he  had  any,  and  there  is  nothing  in  the 
latter  clause  of  the  acceptance  which  can  preclude  the  defendant 
from  making  use  of  the  same  matter  as  a  defense  against  this 
plaintiff. 

Judgment  affirmed. 


The  Heirs  of  George  F.  Sawter,  apUs.  r.  Mart  H. 

Sawyer. 

Widows  maintenance  during  settlement  of  hef  deceased  husband's 

estate. 

The  stfttator/  proTision  for  the  maintenance  of  the  widow  of  a  deceased  person  da- 
ring the  settlement  of  his  estate,  has  a  general  application ;  and  the  probate  court 
have  a  discretion  onlj  as  to  the  amount  of  the  allowance,  and  cannot  reAise  it  alto- 
gether where  the  widow  has  other  abundant  means  of  maintenance. 
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A  widow  is  entitled  to  an  allowance  for  soeli  maintenance,  thoagh  there  be  no  chil- 
dren. 

The  ptatnte  does  not  require  such  allowance  to  be  made  in  advance  of  the  expen- 
diture. 

» 

The  amount  of  the  allowance  is  a  matter  resting  in  the  discretion  of  the  probate 
coort,  or  of  the  county  court  upon  an  appeal ;  and  is  not  ordinarily  sut^ect  to  re- 
vision, upon  exceptions,  in  the  supreme  court. 

Appeal  from  a  decree  of  the  probate  court  allowing  the  appel- 
lee $  500  for  her  maintenance  during  the  settlement  of  the  estate 
of  her  late  husband,  George  F.  Sawyer. 

It  appeared  that  the  deceased  died  intestate  in  June,  1852,  leav- 
ing the  appellee,  his  widow,  and  leaving  no  children  ;  and  that  he 
was,  at  the  time  of  his  decease,  a  purser  in  the  United  States  na- 
vy, in  which  capacity  he  had  served  for  fifteen  or  twenty  years 
previous  to  his  death. 

Letters  of  administration  were  granted  to  the  appellee  in  August, 
1852  ;  and  the  settlement  of  the  estate  was  duly  proceeded  with, 
and  the  decree  appealed  from  was  made  at  about  the  time  of  the 
settlement,  by  the  appellee,  of  her  account  as  administratrix. 

The  intestate  died  leaving  an  estate  of  about  eighteen  or  twenty 
thousand  dollars,  consisting  of  a  lot  and  'dwelling-house  in  Burling- 
ton, worth  about  two  thousand  dollars,  and  the  residue  in  money 
and  stocks,  principally  money,  and  leaving  no  debts  due  from  him 
except  for  a  trifling  amount. 

It  did  not  appear  that  the  widow  had  any  property  except  what 
she  was  entitled  to  by  law  out  of  her  husband's  estate,  ex- 
cept that,  since  the  death  of  her  husband,  she  had  been  in  the 
receipt  of  a  pension,  from  the  government  of  the  United  States, 
of  $  240  per  year,  allowed  her  as  widow  of  an  United  States  naval 
officer,  commencing  at  his  death  and  to  continue  for  ^ve  years. 

It  appeared  that  since  the  death  of  the  intestate^  the  appellee 
had  resided  in  the  family  of  her  father  in  St.  Albans,  but  without 
any  agreement  as  to  the  tei*ms  on  which  she  was  so  to  reside,  afid 
Without  anything  being  said  as  to  her  paying  for  her  board  until 
about  the  time  of  her  petition  for  an  allowance  for  support,  when 
she  told  her  father  she  expected  to,  and  would  pay  him  for  her 
board  for  the  time  she  had  lived,  and  should  live  with  him. 

It  was,  conceded  that  the  appellee's  father  was  a  man  of  wealth, 
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and  that  he  as  well  as  his  daughter,  (the  appellee,)  had  been  accus- 
tomed to  live  in  (he  style  of,  and  associate  with  the  first  circles  in 
society. 

The  appellants,  being  thebrother  and  sister,  and  heirs  of  the  in- 
testate, insisted  that  the  widow  was  not,  by  law,  entitled  to  any 
allowance  for  support;  and  that,  if  she'was  entitled  to  anything,  the 
allowance  by  the  probate  court  was  too  large. 

The  county  court,  June  Term,  1855, — Peck,  J.,  presiding, — ■ 
affirmed  the  decree  of  the  probate  court  with  costs. 

Exceptions  by  the  appellants. 

A,  0,  AldU  and  H.  R,  Bearddey  for  the  appellants. 
6r.  F,  Houghton  and  B,  H.  SmaUey  for  the  appellee. 

The  opinion  of  the  court  was  deliyered,  at  the  circuit  session  in 
September,  by 

Kedfield,  Ch.  J.  This  is  an  appeal  from  the  court  of  probate 
in  the  matter  of  allowing  maintenance  to  the  widow  of  the  intestate 
during  the  settlement  of  the  estate ;  and  comes  into  this  court  upon 
exceptions  to  the  decision  of  the  county  court,  affirming  the  decree 
of  the  court  of  probate. 

The  statute,  upon  the  subject  of  this  allowance,  is  very  specific 
and  unlimited.  It  is  '^  the  widow  and  children,  constituting  the 
'*  family  of  the  deceased,  shaU  have  such  reasonable  allowance  out  of 
^  the  personal  estate,  as  the  probate  court  shall  judge  necessary  for 
"  their  maintenance  during  the  progress  of  the  settlement  of  the 
^  estate,  according  to  their  circumstances." 

Here,  it  is  obvious,  no  discretion  is  given  the  probate  court  to  dis- 
allow such  maintenance,  in  any  case,  unless  upon  the  interpreta- 
tion of  the  word  reasonable,  or  as  the  court  shall  judge  necessary. 
And  it  would  certainly  be  a  very  unusual  interpretation  to  put 
^upon  such  terms,  in  their  connection  here,  to  say  they  were  intended 
to  regulate  the  discretion  of  the  court  in  what  cases  to  allow  such 
maintenance,  when,  from  their  relation  to  other  members  of  the 
sentence,  it  is  obvious  that  the  only  question  intended  to  be  re- 
ferred to  the  court,  under  the  terms,  was  the  amount  of  the  allow- 
ance, according  to  the  circumstances  of  the  family.    We  can  only 
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determine  the  purpose  and  intent  of  a  statute  by  the  words  used, 
and  the  connection,  and  the  subject  matter.  From  all  these  it  is 
very  obvious  the  statute  was  intended  to  have  a  general  implica- 
tion. 

The  exceptions  claimed  in  the  present  case  are,  first  on  the 
ground  of  the  pension  which  the  widow  obtained,  as  such,  upon  the 
decease  of  her  husband.  This  is  not  different,  in  principle,  from 
her  being  possessed  of  ability  to  maintain  herself  in  any  other  mode, 
so  as  not  to  require  assistance  from  the  estate.  And  indeed  the 
general  ability  of  the  appellee,  or  the  widow  in  this  case,  from  her 
living  with  her  father,  and  the  wealth  of  the  family,  and  the  very 
great  improbability  of  his  making  any  personal  claim  against  his 
daughter  for  her  board,  was  also  alluded  to  in  the  argument,  and 
is  stated  in  the  case,  and  seems  to  us  to  come  fairly  under  consid- 
eration, in  the  same  connection.  But  we  are  not  prepared  to  say 
that  any  such  exception  can  fairly  be  engrailed  upon  the  statute, 
If  it  had  been  the  purpose  of  the  legislature  to  allow  maintenance 
only  in  the  case  of  such  widow  and  children  as  were  without  the 
means  of  subsistence,  in  any  other  mode,  it  is  difficult  to  conjecture 
how  it  occurred  that  the  provision  should  have  been  expressed  in 
the  general  and  unlimited  manner  it  here*  is.  It  is  incomprehensi- 
ble that,  if  the  provision  were  intended  only  for  the  indigent  and 
necessitous,  it  should  have  been  made  general.  It  is,  at  all  events* 
sufficient  for  us  that,  the  provision  being  general,  it  must  be  allowed 
to  have  a  general  application. 

n.  Some  question  was  made  in  the  argument,  whether  the  stat- 
ute did  not  require  the  allowance  to  be  made  by  the  court  in  ad- 
vance of  the  expenditure.  We  do  not  think  that  indispensable,  or 
that  in  practice  it  is  generally  done,  or  that,  in  the  majority  of 
cases,  it  would  be  the  desirable  mode  of  accomplishing  the  thing. 
It  is  probable,  in  practice,  that  the  administrator  would  make  the 
expenditure,  as  the  necessity  occurred,  and  have  such  sum  allowed, 
in  the  settlement  of  his  account,  as  the  court  deemed  reasonable ; 
and  this  seems  to  us  the  fair  exposition  of  the  statute. 

ni  A  qiiestion  is  made,  whether,  there  being  no  children,  the  wid- 
ow is  entitled  to  such  allowance.  This  would  certainly  be  adopting 
the  most  literal  construction  of  the  statute ;  and,  in  pursuance  of  the 
same  line  of  argument,  it  might  almost  be  inferred,  perhaps,  that 
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SB  the  statute  makes  the  provision  only  for  the  widow  and  children 
of  the  deceased,  the  provision  should  not  extend  to  a  single  chilcL 
But  no  each  literal  interpretation  can  he  allowed  in  such  cases,  for 
we  have  an  exposition  of  the  extent  of  the  provision,  in  the  very 
next  clause  of  the  sentence,  '^  constituting  the  family  of  the  deceas- 
ed." If  he  leave  a  widow  and  child,  or  children,  or  either,  or  all, 
he,  or  she,  or  they  constitute  the  family  of  the  deceased,  within  the 
purview  of  the  statute.  Any  other  interpretation  would  savor  of 
a  degree  of  refinement  which  could  not  fail  to  do  injustice  in  its 
general  application,  however  it  might  afifect  particular  cases,  or  a 
single  case.  And  the  analogous  provision  in  the  48th  chapter,  §  20, 
in  regard  to  the  settlement  of  testate  estates,  provides  in  terms,  for 
both  widow  and  children,  or  either,  ^^  And  the  probate  court  may 
make  such  reasonable  allowance  as  may  be  judged  necessary  for 
expenses  of  the  maintenance  of  the  widow  aud  minor  children,  or 
either,  constituting  the  family  of  the  testator,"  &;c.  Unless,  then,  we 
are  prepared  to  make  a  difference  in  the  application  of  this  provis* 
ion  to  testate  and  intestate  estates,  which  we  think  no  one  can 
daim,  the  statute  is  perfectly  specific  upon  this  point. 

In  regard  to  the  amount  of  the  allowance,  that  is  a  matter  rest- 
ing altogether  in  the  discretion  of  the  probate  court,  or  of  the 
county  court  upon  appeal ;  and  not  ordinarily  subject  to  revision,  in 
this  court,  upon  exceptions,  the  case  coming  here  only,  as  upon  a 
writ  of  error.    Judgment  affirmed. 


Mart  H.  Sawter,  opft.  v,  Horace  B.  Sawyer  and  Mart 
C.  Sawyer,  heirs  of  George  F.  Sawteb,  deceased. 

Wearing  oppareL  Descent  of  the  real^  and  distribution  of  the 
personal  estate  of  deceased  persons*  Rights  of  a  childless 
mdow. 

Neither  the  watch,  or  its  chain,  key  and  seals  or  the  finger  ring  wliicfa  were  nsnally 
worn  by  a  penon  when  iivingi  are  to  be  deemed  a  part  of  his  wearing  apparel,  whieby 
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after  his  decease,  are,  by  ( 1,  of  chapter  60  of  the  Compiled  Statates,  t«  go  to  his 
widow.    Kbdfisld  Ch.  J.,  dissenting.    Otherwise  of  a  bosom  pin. 

Nor  are  the  sword  and  sword-belt,  which  an  officer  in  the  United  4States  navy  wore, 
in  accordance  with  the  regulations  of  the  navy  department,  to  be  regarded  as  a 
part  of  his  wearing  apparel,  within  the  meaning  of  the  above  statute;  Redpield. 
Ch.  J.,  dissenting.    But  his  epaultes  are. 

The  widow  of  a  person  who  left  no  issue  is,  if  his  real  estate  exceeds  $1,000,  entitled 
to  that  sum,  and  to  one  half  of  the  residue  forever;  and  she  takes  this  by  descent. 
She  is  also  entitled  to  one  half  of  the  personal  .property,  which  is  left  for  diatri- 
bution. 

To  entitle  her  to  this  distribution,  it  is  not  necessary  that  she  should  avail  herself  of 
the  provisions  of  $  6  of  chapter  M  of  the  Compiled  Statutes;  nor  is  her  right,  in 
this  respect,  affected  by  the  first  provision  in  §  1  of  chapter  50  of  the  Comp.  Stat., 
when  she  claims  no  assignment  under  it. 

Appeal  from  an  order  of  the  probate  court,  in  reference  to 
the  disposition  and  distribution  of  the  estate  of  Greorge  F.  Sawjer, 
deceased,  intestate. 

The  intestate,  George  F.  Sawyer,  at  the  time  of  his  decease, 
and  for  a  period  of  about  twenty  years  previous  thereto,  an 
officer,  in  active  service,  as  purser  in  the  United  States  navy,  left 
a  sword  and  sword-belt,  and  epaulets,  which  he  wore  during  his 
life,  in  compliance  with  the  laws  of  the  United  States  and  the 
regulations  of  the  navy  department,  also  a  watch  and  watch-key, 
gold  watch-chain,  seals,  with  a  black  cord  watch-chain  to  which 
was  attached  a  gold  head,  a  finger  ring,  and  a  breast  or  bosom  pin, 
all  of  which  were  usually  worn  by  the  deceased  on  his  person,  upon 
all  proper  occasions,  during  his  lifetime.  His  widow,  Mary  H. 
Sawyer,  claimed  all  the  above  mentioned  articles  as  part  of  the 
wearing  apparel  of  her  deceased  husband. 

The  county  court,  June  Term,  1855, — Peck,  J.,  presiding, — 
decided  that  the  watch,  watch-key,  chain,  cord,  seals,  and  the  finger 
ring  usually  worn  by  the  deceased  on  his  finger,  and  the  sword 
and  sword-belt,  were  not  to  be  deemed  a  part  of  the  wearing  appar- 
el of  the  deceased ;  and  that  his  widow  was  not  entitled  to  them , 
as  part  of  his  wearing  apparel ;  to  which  decision  the  said  Mary 
H.  Sawyer  excepted. 

The  court  further  decided  that  the  epaulets  and  bosom  pin  were 
to  be  deemed  a  part  of  the  wearing  apparel  of  the  deceased,  and 
that  the  said  Mary  H.  Sawyer  was  entitled  to  them  as  such  ;  to 
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which  decision  the  heirs  of  the  said  George  F.  Sawyer  excepted. 

It  appeared  that  the  intestate  died  in  June,  18r32,  leaving  no 
children  or  their  legal  representatives,  and  no  father,  but  leav- 
ing, among  other  heirs  in  the  next  degree,  a  brother,  Horace  B. 
Sawyer,  and  a  sister,  Mary  C.  Sawyer,  who,  in  their  own  right,  and 
by  assignment  and  devise,  were  entitled  to  all  the  estate  of  the 
intestate,  except  so  much  as  the  widow  was,  by  law,  entitled  to. 
The  intestate  left  for  distribution,  after  defraying  the  expenses  of 
settling  the  estate  and  paying  the  debts,  eighteen  or  twenty  thous- 
and dollars,  consisting  of  about  two  thousand  dollars  in  real 
estate,  and  the  residue  in  personal  property,  mostly  in  money. 

The  widow  had  never  made  any  application  to  the  probate  court 
for  dower,  or  to  have  any  of  the  personal  estate  set  to  her ;  nor  had 
any  been  set  to  her  except  the  wearing  apparel  of  the  deceased,  as 
suchy  and  an  allowance  to  her  for  her  support  during  the  settlement 
of  the  estate. 

The  widow  claimed  that,  in  addition  to  the  share  in  the  real 
estate,  to  which  she  was  entitled,  she  was  entitled  to  one  half  of  the 
personal  property  left  for  distribution. 

The  heirs  claimed  that,  by  the  statutes  of  this  state,  the  widow 
was  not  entitled  to  any  part  of  the«  personal  estate,  and  that  they 
were  entitled  to  the  whole  personal  estate. 

The  court  decided  that  of  the  real  estate  the  widow  was  entitled 
to  one  thousand  dollars,  and  one  half  the  residue  thereof,  forever ; 
and  that  she  was  entitled  to  one  half  the  personal  esate  left  for  dis- 
tribution, to  which  decision  the  said  heirs,  Horace  B.  and  Mary  C. 
Sawyer  excepted. 

A.  0.  Aldis  and  Jff.  R,  Beardsley  for  the  appellees. 

G.  F.  Houghton  and  B,  H.  SmaUey  for  the  appellant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Bennett,  J.  The  statute  enacts  that,  upon  the  death  of  the 
husband,  the  widow  shall  be  allowed  all  her  articles  of  apparel  and 
ornament,  and  the  wearing  apparel  of  her  husband.  I  should 
think  it  was  the  intention  of  the  legislature,  to  include  in  the  terms 
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^  all  the  articles  of  apparel  and  ornament  of  the  wife,"  most,  if 
not  all  those  things  which,  at  the  common  law,  go  to  make  up  her 
paraphernalia,  which,  it  is  well  understood,  is  of  two  kinds,  clothe 
ing,  bedding.  Sec,  suitable  to  her  condition  in  life,  and  secondly, 
her  ornaments.     But  when,  in  contrast  to  this  language,  they 
simply  give  her  the  wearing  apparel  of  her  husband,  I  think  the 
legislature  intended  the  term  should  be  used  in  a  more  restricted 
sense,  and  be  confined  to  its  popular  meaning,  and  include  only 
such  articles  as  may  be  properly  termed  the  clothing  of  the  hus- 
band, in  contradistinction  to  ornaments.     The  primary  motive  of 
the  legislature  in  giving  the  wearing  apparel  of  the  husband,  upon 
his  decease,  to  the  wife,  was  not  to  make  a  provision  for  her  sup- 
port, but  to  save  her  from  the  mortification  of  seeing  his  apparel 
the  subject  of  disposition  or  sale,  as  the  case  might  be,  for  the  ben- 
efit of  creditors,  which,  ordinarily,  would  be  but  of  little  use  to 
creditors,  but  in  the  case  of  ornaments,  which  many  times  are 
expensive,  there  may  be  a  strong  equity  why  creditors  of  an  insol- 
vent estate  should  have  the  benefit  of  them.     The  county  court 
held  that  the  watch,  watch  key,  watch  chain,  cord  and  seals,  and 
the  finger  ring,  and  the  sword  and  sword  bolt,  were  not  to  be 
deemed  a  part  of  the  wearing  apparel  of  the  deceased  husband, 
and  a  majority  of  the  court  think  this  was  a  sound  construction  of 
the  statute.    They  seem  to  me  to  fall  clearly  within  the  category 
of  ornaments.     To  call  them  wearing  apparel  would  be,  as  it 
appears  to  me,  to  give  a  latitudinarian  meaning  to  the  term,  which 
the  legislature  never  intended  it  should  have.    Though  a  watch 
may  have  a  further  use  than  mere  ornament,  yet  that  is  not  enough 
to  make  it  and  its  incidents  wearing  apparel.    The  finger  ring  is 
peculiarly  matter  of  ornament;  and  we  are  disposed  to  consider  the 
sword  and  sword  belt  but  emblems  of  distinction  worn  on  special 
occasions,  and  which  were  in  no  way  attached  to  the  wearing  appa- 
rel, so  as  to  become  a  part  of  it.    The  belt  may  well  be  regarded 
as  an  incident  to  the  sword.    The  regulations  of  the  navy  require 
them  to  be  worn  in  foreign  courts,  purely  as  a  badge  of  distinction. 
The  epaulets  were  attached  to  the  coat,  ^hich  must  be  regarded 
as  wearing  apparel,  and  may  well  follow  their  principal     So  with 
the  bosom  pin,  it  is  attached  to  the  shirt,  and  serves  to  keep  it  in 
place,  and  there  is  no  showing  in  the  case  that  the  pin  was  of  an 
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extravagant  value,  whatever  effect  such  a  showing  should  be  per- 
mitted to  have.  A  majority  of  the  court  are  disposed  to  affirm 
that  part  of  the  decree  of  the  oonntj  court,  in  relation  to  the 
claim  of  the  widow  as  to  the  wearing  apparel  of  her  deceased 
husband. 

In  respect  to  the  decree  making  a  distribution  of  the  property, 
the  court  are  unanimous  in  affirming  the  deciskm  below. 

The  1st  section  of  the  statute,  chapter  55,  provides,  among  other 
things,  that  the  widow,  upon  the  death  of  the  husband,  if  there  be 
no  children,  and  his  real  estate  shall  exceed  the  sum  of  one  thou- 
sand dollars,  (which  was  this  case,)  shall  have  one  thousand 
dollars,  and  one-half  the  remainder  of  such  real  estate  forever. 
We  see  no  objection  to  the  proceedings  of  the  county  court,  in  rela- 
tion to  the  real  estate,  and  indeed  none  is  seriously  made  by  the 
counsel.  Chapter  55,  §  1,  regulates  the  descent  of  real  estate,  and 
it  is  quite  evident  the  widow,  where  there  is  no  issue,  is  to  have,  in 
the  first  place,  $1,000  out  of  the  real  estate,  where  the  estate  ex- 
ceeds that  sum,  and  if  less,  she  is  to  have  the  whole  forever* 

The  main  controversy  is  in  lebition  to  the  distribution  of  the 
personal  estate.  It  is  claimed  by  the  heirs  to  the  estate,  that  the 
widow  is  not  entitled  to  any  part  of  it  I  apprehend  that  the  first 
section  of  chapter  55 /of  the  statute  relates  solely  to  the  descent 
of  real  estate,  and  though  the  word  estate  might  well  comprehend 
both  real  and  perstmal,  yet  the  subject  matter  upon  which  that 
section  is  to  operate,  seems  to  be  confined  to  lands,  tenements  and 
hereditaments,  or  some  right  thereto,  or  interest  therein,  and  that 
being  so,  the  term,  the  whole  of  his  estate,  in  the  second  provision 
in  relation  to  the  descent  of  estates,  should,  I  think,  be  confined 
to  real  estate,  or  some  right  or  interest  growing  out  of  it. 

But  the  first  section'of  chapter  50  of  Comp.  Stat.  p.  334,  pro- 
vides thai,  after  certain  things  are  accomplished,  the  residue  of  the 
personal  estate  shall  be  distributed  in  the  same  proportions,  and  to 
the  same  persons,  and  for  the  same  purposes,  as  is  prescribed  for 
the  descent  and  distribution  of  reid  estate.  We  think  this  statute, 
taken  in  connection  with  the  one  reladve  to  the  descent  and  distri- 
bution of  real  estate,  must  govern  the  case  before  us. 

It  is  said  in  argument  that  the  wife  does  not  take  a  moiety  of  the 
real  estate  of  her  husband,  where  there  are  no  children,  by  descent 
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but  by  appointment  of  law.  This  can  be  hardly  correct  The  fee 
of  a  moiety  in  such  case  goes  to  ihe  widow  absolutely  and  forever, 
and  where  the  statute  casts  the  fee  upon  any  one,  they  may  well  be 
said  to  take  by  descent,  and  only  in  that  way.  We  think  the  widow 
may  well  claim  a  moiety  of  the  personal  estate  of  her  husband,  un- 
der the  last  provision  of  section  1,  chap.  50,  of  the  statute,  which 
declares  that  personal  property  shall  go  to  the  same  persons  and  in 
the  same  proportions  as  is  prescribed  for  the  descent  of  real  estate. 

It  is  claimed  by  the  heirs  of  the  estate  that  the  widow  has  lost 
all  claim  to  the  personal  estate,  by  not  availing  herself  of  the  pro- 
visions of  sec.  6,  chap.  51,  in  the  revised  statutes,  which  answers 
to  sec.  6,  chap.  54,  in  the  compiled  statutes,  p.  363.  It  may  be 
true  that,  if  the  widow  claimed  the  benefit  of  that  section,  she 
must  have  waived  the  provisions  made  for  her  by  law  within  eight 
months.  But  her  failure  to  make  the  waiver  in  proper  time  does 
not  operate  as  a  forfeiture  of  the  provision  made  for  her  by  law  as 
a  childless  widow.  It  only  defeats  her  from  the  right  of  coming 
and  claiming  dower  in  her  husband's  estate,  which  might,  in  case  of 
insolvent  estates,  be  more  beneficial  to  her  than  the  provision  made 
by  law  for  her  to  have  a  moiety  of  the  estate  in  fee,  after  the  pay- 
ment of  the  debts,  &c. 

So  in  regard  to  any  benefit  which  the  widow  might  claim  under 
the  first  provision  of  sec.  1,  chap.  50,  of  the  Compiled  Statutes.  If 
she  claimed  the  benefit  of  an  assignment  of  personal  property  by 
the  court  of  probate,  it  must  be  on  condition  that  she  had  waived 
the  provision  made  for  her  by  law ;  but  if  she  chooses  not  to  avail 
herself  of  the  provisions  of  that  section,  (which  sometimes  it  may 
be  for  her  interest  to  do,)  she  may  still  have  the  provision  which 
the  law  has  made  for  her,  which  is  a  moiety  of  the  personal  and 
real  estate,,  afler  the  payment  of  the  debtS,  t.  e,,  over  and  above 
the  one  thousand  dollai's.  It  was  not,  we  think,  the  object  of  the 
legislature,  in  the  provision  of  the  first  part  of  sec.  1,  chap.  50,  in 
regard  to  a  childless  widow,  to  limit  her  right  or  claim  under  the 
6th  provision  in  that  section,  but  to  give  her  an  option  of  waiving 
any  right  under  the  6th  provision,  and  claiming,  by  an  assignment 
from  the  court  of  probate,  in  case  the  estate  was  insolvent  or  greatly 
in  debt. 

The  court  of  probate  had  no  power  to  make  an  assignment  of 


CIRCUIT  SESSION,  SEPT.,  1856.  255 

Smwyer  v.  Heirs  of  Sawyer. 

personal  property  to  this  widow,  in  lieu  of  her  claim  to  the  personal 
estate,  unless  she  preferred  to  waive  her  claim ;  and  if  she  did  not^ 
whatever  was  left  after  the  payment  of  the  dehts,  funeral  cha]:^es, 
and  expenses  of  administration,  might  well  be  regarded  as  the  resi' 
due  of  the  estate,  and,  as  such,  would,  by  the  last  provision  in  sec. 
1,  chap.  50,  of  the  Compiled  Statutes,  go  to  the  same  persons  and 
in  the  same  proportions  as  is  prescribed  for  the  descent  and  dispo- 
sition of  the  real  estate ;  and  we  have  already  attempted  to  show 
that  this  widow,  under  the  statute  regulating  the  descent  of  real 
estate,  takes  out  of  the  real  estate,  first,  one  thousand  dollars,  and 
a  moiety  of  the  residue  in  fee,  forever,  and  that  this  is  taking  by 
descent,  and,  as  matter  of  right,  to  all  intents  and  purposes  under 
the  statute. 

The  decree  of  the  county  court  is,  in  all  things,  affirmed,  but  as 
both  parties  excepted  to  the  decision  below,  without  costs. 


Rebfielb,  Ch.  J.,  dissenting.  I  do  not  choose  to  go  very  much 
in  detail  into  the  particulars  of  this  case. 

In  regard  to  the  wearing  apparel  of  the  husband,  it  seems  to  me 
there  is  ordinarily  very  little  ground  for  question.  And,  as  it  al- 
most never  happens  that  the  personal  ornaments  which  one  chooses 
to  wear,  or  the  few  unimportant  articles  which  one  carries  or  wears 
about  the  person,  involve  much  value  to  any  one  but  the  particular 
relatives  and  near  friends,  it  seems  desirable  to  me  to  give  this  pro* 
vision  a  reasonably  liberal  construction  in  favor  of  the  widow. 

All  the  articles  here  involved,  it  is  probable,  and  m&y  others 
which  may  be  supposed  to  exist  in  other  cases,  would  avail  but 
little  towards  pa3ring  debts,  or  swelling  the  amount  of  money  for 
distribution.  They  are  of  almost  no  value,  except  to  one  who  felt 
an  interest  in  the  person  of  the  deceased,  far  less  than  new  articles 
of  the  same  description ;  but  to  the  widow  ordinarily,  it  may  be 
presumed,  they  will  be  of  far  more  value,  and  a  good  deal  in  pro- 
portion to  the  time  they  have  been  used  by  the  husband. 

I  could  not,  therefore^  entertain  any  doubt  in  regard  to  the  mil- 
itary dress,  epaulets  and  sword  of  the  deceased.  It  was  strictly 
dress,  and  nothing  else.  The  sword  was  as  strictly  dress  as  the 
epaulets,  and  that  as  much  as  the  coat    It  was  none  of  it  worn 
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exclusivelj  for   oovering  or  for  comfort^  but  chiefly  for  orna- 
ment 

So,  too,  of  the  pin  and  ring,  they  are  as  strictly  dress  as  one's 
sleeve  buttons,  of,  indeed,  as  the  buttons  upon  the  back  of  the  coat, 
or  as  anything,  indeed,  which  is  not  strictly  indispensable. 

But  the  watch,  perhaps,  is  more  questionable.  And  still  it  seems 
to  me  that  a  watch  which  one  wears,  and  the  chain  and  seals  are  dress 
and  apparel,  and,  as  such,  should  go  to  the  widow.  It  may  not  be 
necessaiy  for  upholding  life  within  the  statute  exempting  apparel 
from  attachment.  But  I  think  it  should  be  held  exempt  from  tax- 
ation, and  belong  to  the  widow  as  '^  wearing  appareL'*  But^  upon 
inquiry  and  examination,  both  in  this  state  and  in  other  states 
where  they  have  a  similar  statute,  I  think  the  practical  construction 
has  been  to  regard  a  lady's  watch  as  part  of  her  apparel  and  orna- 
ments, and  thus  belonging  to  her,  but  that  the  husband's  watch  ia 
part  of  the  estate,  and  does  not  go  to  the  widow. 
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Phelps. 

Lands  hounded  an  lakes  and  creeks. 

Landf  bounded  on  Lake  Champlain  extend  to  the  edge  of  the  water  at  low  water 
mark.  The  aame  nile  applied,  in  thle  oaae,  to  lands  near  the  lake  bounded  on  a 
ereek  emptying  into,  and  the  waters  of  which  ordinarily  maintain  the  same  lerel, 
and  rise  and  ikll  with  those  of  the  lake ;  there  being  no  claim  made  that  the 
bonndarj  shonld  extend  to  the  centre  of  the  creek. 
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Assumpsit,  founded  upon  a  written  agreement  of  the  defendants 
to  pay  the  plaintiff  twenty-two  dollars  for  each  acre  of  a  fann  of 
land  in  South  Hero,  deeded  by  the  plaintiff  to  Samuel  Phelps  and 
Greorge  Phelps.  Plea,  the  general  issue ;  trial  by  jury,  August 
Term,  1854, — Peck,  J.,  presiding. 

The  land  deeded  to  Samuel  and  George  Phelps  was  described 
in  the  plaintiff's  deed  as  the  south  part  of  lot  No.  88,  bounded 
north  by  Abner  Eeeler's  land,  east  by  the  lake  and  the  creek, 
south  by  lands  of  Gardner  Tracy,  and  west  by  lot  No.  89.  The 
only  question  in  dispute  was  in  reference  to  the  eastern  boundary 
of  this  lot,  the  plaintiff  claiming  it  to  be  a  line  indicated,  on  a  plan 
of  the  premises,  as  the  Fletcher  survey ;  and  the  defendants  claim- 
ing it  to  be  a  line  further  west,  indicated  on  the  plan  as  the  Phelps 
survey; — ^between  these  two  lines  it  was  admitted  that  there  was 
a  space  of  five  acres  and  one  hundred  and  fifty-two  rods  of  land; 
the  line  claimed  by  the  defendants  being  near  the  eastern  border 
of  the  hard  land,  corresponding  with  the  line  of  bushes  hereafter 
mentioned ; — and  the  line  claimed  by  the  plaintiff  being  near  the 
western  bank  of  the  channel  hereafter  mentioned,  which  he  claimed 
was  the  creek  proper ; — ^no  part  of  said  channel  being  included  in 
the  five  acres  and  one  hundred  and  fifty-two  rods.  The  plaintiff's 
testimony  tended  to  show  that  there  was  a  creek  which  connected 
with  the  lake  near  the  north  side  of  the  land  in  question  and  ex- 
tended southwardly  about  two  miles;  and  that,  opposite  the  premises 
in  question,  it  was  about  sixty  or  seventy  rods  wide  in  high  water, 
gradually  growing  narrower  as  you  proceeded  south ;  that  in  the 
middle  of  the  summer  there  was  but  very  little  water  in  the  creek, 
and  that  confined  to  the  channel  near  the  centre ;  that  in  the  cen- 
tre  there  was  a  channel  fiom  one  to  two  rods  wide,  varying  in 
width  in  different  places,  and  somewhat  crooked ;  that  this  channel 
was  a  little  lower  than  the  surface  of  the  land  on  each  side ;  that 
no  vegetation  grew  in  the  channel,  and  that  the  &ve  or  six  acres  in 
dispute  lay  between  the  hard  land  west,  which  was  skirted  by  a 
line  of  bushes  or  small  trees  and  this  channel,  and  that  it  lay  low, 
nearly  on  a  level  with  the  lake,  and  was  covered  with  water,  from 
the  lake,  every  spring,  till  sometime  in  June ;  that  from  1810  to 
1816  it  was  a  quagmire,  of  no  value  and  capable  of  no  use  or 
occupancy;  and  that  it  was  not  used  for  any  purpose  until  1816, 
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when  some  wild  oato  and  other  T^igetables  began  to  grow  there, 
and  that  it  had  been  graduaUj  filling  up  and  improving  ever  since ; 
that  the  occupants  of  the  hard  land  on  the  west  had  occupied  this 
low  tract  in  question  in  connection  with  the  hard  land,  whenever 
the  low  land  was  susceptible  of  occupation. 

The  defendant  offered  to  show  that,  by  the  original  allotment  of 
the  town,  the  lots  were  sixtj-four  acre  lots ;  that  the  lot  in  question 
measured  down  to  the  east  border  of  the  hard  land  seventy  acres ; 
that  the  land  in  dispute  was  navigable  for  vessels,  every  year,  by 
water  setting  up  from  the  lake ;  and  that  it  was  covered  with  musk- 
rat  houses ;  and  that  after  the  water  in  the  lake  fell,  and  about 
mid-summer,  cattle  strayed  on  the  land  in  question, — but  that  no 
vegetation  grew  on  it,  except  such  as  was  about  worthless  and  was 
not  used  except  in  years  of  great  scarcity  of  hay,  and  in  such 
cases  a  great  portion  and  most  of  the  fodder  cut  on  it  was  flags 
and  bull-rushes ;  that  the  land  itself  rose  and  fell  more  or  less  with 
the  rise  and  fall  of  the  water  of  the  lake ;  that  the  sur&ce  of  the 
land  in  the  lowest  water  was  never  a  foot  above  the  surface  of  the 
water  in  the  lake ;  Aat  the  land  was  susceptible  of  no  cultivation, 
and  that  teams  never  had  been  and  neve»  could  be  driven  upon  it ; 
that  this  whole  strip  of  land  had  always  been  known  and  called 
**  the  creek,"  by  people  of  the  vicinity ;  that  there  were  no  distinct 
banks  to  the  channel  of  the  creek,  but  that  what  the  witnesses  on 
the  part  of  the  plaintiff  called  the  channel  was  a  narrow  strip  in 
the  middle  of  this  low  creek  land,  in  which  no  vegetation  whatever 
grew ;  that  it  was  slightly  depressed  in  the  centre  and  graduaUy 
rose  to  the  edge  of  the  low  tract  in  question,  where  vegetation, 
such  as  described,  grew,  and  from  that  point  to  within  one  or  two 
rods  of  the  hard  land  it  was  entirely  level,  and  that  from  there, 
for  a  rod  or  two,  it  gradually  and  slightly  ascended  to  the  hard 
land ;  that  the  creek  and  creek  land  extended  in  length  about  one 
and  a  half  or  two  miles  south  of  the  land  in  question,  gradually 
growing  narrower  at  the  south  end,  and  connecting  with  the  lake 
only  at  the  north  end ;  that  the  rise  and  fall  of  the  water  in  the 
creek  was  caused  by  the  rise  and  fall  of  the  water  in  the  lake ;  and 
that  the  water  in  the  creek  came  wholly  frt>m  the  lake,  except  the 
sur&ce  water  from  the  adjoining  land  in  time  of  rains,  and  some 
small  springs  upon  and  above  the  knd  m  question,  which  were 
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drained  off  in  the  dry  portion  of  the  season  through  the  channel  of 
the  creek. 

The  defendant  offered  to  show  in  what  manner  the  continuation 
of  this  strip  of  land  had  been  regarded  and  treated  by  the  owners 
of  the  adjoining  lands  in  their  occupancy  of  it,  and  by  reference  to 
their  conveyances  of  the  adjoining  lands,  and  the  records  of  divis- 
ions of  it,  and  what  conversation  was  had  by  the  plaintiff  both  at 
the  time  of,  and  subsequent  to  the  making  of  the  contract  and  con- 
veyance in  question. 

Thew  was  no  evidence  offered,  nor  was  it  claimed  by  the  defend- 
ants,  that  the  land  in  dispute  was  ever  set  to  any  other  lot  thah  the 
one  bounding  on  it  on  the  west, — or  that  it  was  ever  occupied  or 
claimed  by  any  one  else  than  the  occupants  of  the  lot  deeded ;  but 
the  defendants  did  claim  that  it  was  not  set  in  the  allotment  of  the 
town,  (which  was  many  years  ago,)  to  said  lot  It  appeared  that 
there  was,  in  the  allotment  of  the  town,  a  tier  of  lots  on  the  west 
side  of  the  creek,  but  no  plan  or  survey  of  the  town  was  intro- 
duced to  show  whether  the  lots  bounding  the  creek  run  to  the 
channel  of  the  creek  or  not  • 

The  evidence  offered  by  the  defendants  was  objected  to  by  the 
plaintiff,  and  the  court  excluded  it,  as  having  no  tendency  to  show 
that  the  tract  in  dispute  ought  to  be  excluded  in  the  estimate  of  the 
of  the  price  of  the  land;  to  this  the  defendants  excepted,  and 
thereupon  submitted  to  a  verdict  Under  the  direction  of  the  court 
to  the  jury  to  include  the  land  in  dispute  in  estimating  the  aggre- 
gate price  of  the  land  to  be  paid  for  under  the  contract 

(t.  Harrington  for  the  defendants. 

E.  R,  Beardiley  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered,  at  the  drcait  session  in 
September,  by 

IsHAM,  J.  The  question  in  this  case  is  one  of  boundary.  The 
matter  in  dispute  is  determined  by  ascertaining  the  eastern  line  of 
the  lot  which  was  conveyed  by  the  plaintiff  to  George  and  Samuel 
Phelps,  by  his  deed  of  May  4,  1850.  The  question  becomes  im- 
portant in  order  to  determine  the  number  of  acres  embraced  in  the 
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deed,  for  which  the  deft^ndants  are  to  pay  the  plaintiff,  per  acre,  the 
price  stipulated  in  their  contract.  The  lot  is  described  in  the  deed 
as  being  bounded  on  the  ^ lake  and  the  creek"  The  plaintiff  in- 
sists that  the  creek  is  limited  to  the  crooked  line,  or  the  Fletcher 
survetfy  as  marked  on  the  plan,  and  that  all  the  land  west  of  that 
line  should  be  measured  to  ascertain  the  number  of  acres  contained 
in  the  deed.  The  defendants,  on  the  other  hand,  insist  that  no 
land  was  conveyed  by  the  deed  any  further  east  than  the  dotted 
line  or  Phelps  survey,  as  indicated  on  the  plan,  which  runs  on  the 
border  of  what  is  termed  the  hard  land,  thus  excluding  the  low 
land  lying  east  of  that  line.  The  land  thus  excluded  appears  to  be 
low  land  lying  but  little  above  the  surface  of  the  lake,  and  con- 
sequently is  80  much  inundated  in  times  of  high  water  that  it  is 
rendered  of  no  use  for  cultivation,  and  of  no  great  value  for  pas- 
turage or  meadow.  The  quantity  of  land  in  dispute  is  five  acres 
and  one  hundred  and  fifty-two  rods;  for  which  the  plaintiff  seeks  to 
recover,  in  this  action,  the  price  stipulated  to  be  paid  per  acre  for 
the  whole  farm.  The  court  excluded  the  evidence  offered  by  the 
defendants,  and  directed  the  jury  to  include  the  land  in  dispute  in 
estimating  the  aggregate  price  of  the  land  under  the  contract; 
thus  establishing  the  eastern  boundary  of  the  lot  as  being  on  the 
Fletcher  survey,  but  not  so  as  to  embrace  any  part  of  the  channel 
of  the  creek.  We  are  satisfied  that  the  defendants  have  no  reason 
to  complain  of  that  direction  of  the  court  to  the  jury. 

As  a  general  rule,  if  the  description  of  the  land  in  a  deed  is 
ambiguous  or  doubtful,  or  if  the  lines  and  monuments  referred  to 
are  lost  or  destroyed,  parol  evidence  of  the  practical  construction 
given  by  the  parties,  by  acts  of  occupancy,  recognition  of  monu- 
ments or  boundaries,  is  admissible  for  the  purpose  of  identifying 
the  land,  and  in  aid  of  the  interpretation  of  the  deed.  Stone  v. 
Clarh^  1  Met  378 ;  Waterman  v.  Johnson,  13  Pick.  261 ;  1  Greenl. 
301,  note.  But  when  no  ambiguity  exists,  and  the  parties,  in  de- 
scribing the  land,  have  used  terms  and  language  in  the  deed,  re- 
ferring to  known,  existing,  and  permanent  monuments,  it  is  the 
duty  of  the  court  to  give  to  the  description  and  the  language  of  the 
parties  a  legal  construction ;  and  parol  evidence  is  no  more  admis- 
sible to  control  its  legal  effect  than  it  is  of  any  other  stipulation  of 
the  parties  contained  in  the  deed.    It  is  for  the  court,  in  such  cases. 
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to  decide  what  is  embraced  in  the  deed,  and  to  definitelj  determine 
its  lines  and  boundaries.  Where  land  is  sold  and  bounded  on  a 
river  or  stream  of  water  above  tide-water,  the  grant  extends  to  the 
middle  of  the  channel  or  thread  of  the  stream.  That  is  the  legal 
effect  of  the  conveyance,  and  it  cannot  be  varied  or  controlled  by 
parol  testimony.  Tyler  v.  Wtlkensan,  4  Mason  397 ;  ClaremorU  v. 
Carekon^  2  N.  H.  369 ;  Hooper  v.  Oumings,  20  John.  91 ;  Angel 
on  Water  Courses,  §  11-12,  and  notes.  The  same  principle  ap- 
plies where  land  is  bounded  upon  an  artificial  pond,  as  a  mill-pond 
and  the  like.  State  v.  Gilmanton^  9  N.  H.  461 ;  HcUhom  v.  Stin- 
,  son,  1  Fairf.  238.  But  a  different  rule  prevails  where  land  is  con- 
veyed bounded  on  large  natural  ponds  or  lakes ;  in  such  case,  the 
grant  extends  to  the  water's  edge,  or  if,  as  observed  by  Ch.  J. 
Shaw,  in  Waterman  v.  Johnson,  13  Pick.  261,  the  lake  or  pond 
have  a  definite  low  water  line,  the  grant  will  extend  to  low  water 
mark.  Canal  Commissioners  v.  People,  5  Wend.  423;  State  v« 
OUmanUm,  9  N.  H.  461.  Such  is  the  legal  effect  which  is  given 
to  conveyances  of  that  character. 

In  relation  to  the  premises  in  question,  so  far  as  they  are  bounded 
on  the  lake,  no  difficulties  have  arisen  between  these  parties.  The 
line  extends  to  the  edge  of  the  water  at  low  water  mark.  The 
same  rule,  we  think,  should  be  applied  to  land  bounded  on  this 
creek.  In  times  of  high  water  on  the  lake,  this  creek  appears  to 
be  but  little  more  than  an  aim  or  inlet  of  the  lake  itself,  as  the  rise 
and  fall  of  the  water  in  the  creek  depends  upon  the  rise  and  fall  of 
the  water  in  the  lake.  There  is  a  small  rivulet  or  stream  which 
passes  through  the  centre  of  this  low  land  to  the  lake,  when  it  is 
not  overflowed,  the  bed  of  which  is  distinguished  by  being  some 
lower  than  the  rest  of  the  low  land.  At  low  water  on  the  lake, 
the  stream  is  limited  to  this  channel,  and  is,  to  some  extent,  sup- 
plied with  water  from  inland  springs.  Whether  the  measurement 
of  the  farm  should  have  been  extended  to  the  centre  of  that 
stream  or  not,  is  not  the  question  before  us,  as  the  court  limited  the 
line  to  the  bank  of  the  stream  at  low  water,  to  which  the  plaintiff 
has  taken  no  exception.  That  the  line  of  this  lot,  as  given  in  the 
deed,  extends  to  the  bank  of  that  stream,  and  that  all  west  of  that 
line  should  be  included  in  the  measurement  in  ascertaining  the 
number  of  acres  in  the  farm,  we  have  no  doubt,  as  it  was  land 


CIRCUIT  SESSION,  SEPT.,  1856.  268 

Fletcher  «.  Phelps. 

oonvejed  by  the  deed,  the  title  to  which  passed  to  the  grantees, 
and  for  which,  if  the  plaintifP  had  withheld  the  possession,  the  de- 
fendants could  have  sustained  the  action  of  ejectment  That  part 
of  the  evidence  which  was  offered  by  the  defendants  in  relation  to 
the  character  and  quality  of  the  land  in  dispute,  was,  therefore, 
properly  rejected. 

The  same  principle  will  exclude  the  evidence  offered  in  relation 
to  the  original  allotment  of  the  land,  the  sale  of  contiguous  land 
and  its  occupancy  by  others,  the  records  of  division,  and  the  con- 
versation of  the  parties  at  the  time  of  the  conveyance,  &c  TTte 
lake  and  the  creek  mentione<l  in  the  deed  are  existing  and  natural 
monuments,  and  when  called  for  by  the  deed,  control  quantity, 
lines,  courses  and  distances ; — as  monuments  of  that  character  af- 
ford the  highest  and  best  evidence  of  the  intention  of  the  parties. 
Howe  V.  Ba$s^  2  Mass.  880 ;  WendaU  v.  Jackson,  8  Wend.  190 ; 
Butler  V.  Wtdger,  7  Cowen  728;  jRich  v.  Bich,  16  Wend.  668;  8 
Phil.  Evid.  by  Cowen  &  Hill  1879 ;  1  Greenl.  Ev.  §  801,  note. 
Those  monuments,  t]^erefore,  must  control  the  legal  effect  of  this 
grant;  and  parol  evidence  b  inadmissible  to  establish  other  bounda- 
ries, as  there  is  no  ambiguity  in  the  deed,  nor  any  uncertainty  as  to 
the  monuments  referred  to.  We  see  no  error  in  the  ruling  of  the 
county  court  on  this  subject. 

The  judgment  of  the  county  court  is  affirmed. 
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Edwin  Lawrence  t;.  Israel  Da  vet. 
Dependent  covenant    AasumpsiU 

The  plaintiff  eovenuited  to  deliver  to^he  defendant  certain  quantities  of  coal  before 
certain  speciiied  dates,  and  the  defendant  covenanted  to  pay  the  plaintiff  "for  the 
above  named  coal "  a  specified  price,  *'to  be  paid  the  fln^t  of  each  month,  for  all 
delivered."  ifcM,  that  the  defendant's  covenant  was  dependent,  and  only  bonnd 
him  to  pay,  at  any  particular  time,  for  the  amoant  of  coal  delivered,  if  all  had 
been  then  delivered  which  waa  required  by  the  plaintiff's  covenant 
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The  plaintiff's  testimony  tended  to  prove  that  after  a  delivery  of  a  less  quantity  of 
coal  tban  the  contract  required,  he  informed  the  defendant  that  he  could  not  ful- 
flll,  and  if  the  defendant  intended  to  take  advantage  of  it  he  should  not  deliver 
any  more,  and  tliat  he  should  deliver  no  more  unless  the  plaintiffTSN*  for  it  irre- 
spective of  the  contract;  and  that  thereupon  the  defendant  said  that  he  wanted  the 
plaintiff  to  deliver  the  coal,  and  that  he  would  not  take  any  advantage,  but  would 
pay  for  the  coal  delivered.  Heldj  that  this  testimony,  if  believed,  would  entitle 
the  plaintiff  to  recover  in  assumpsit  for  the  coal  then  and  thereafter  delivered, 
without  any  reference  to  the  quantity  stipulated  for. 

ASSU3IPSIT.     The  plaintiff  and  defendant  entered  into  a  written 
contract,  under  seal,  which  was  as  follows,  viz. 
**  Contract  made  and  concluded  the  Jitst  day  of  September,  1853, 

between  Israel  Dat*ey  of     ^        *        ''^      of  the  first  part,  and 

£diinn  Lawrence  of     *       *       *      of  the  second  part. 

^  The  said  party  of  the  second  part  covenants  and  agrees  to,  and 
with,  the  said  party  of  the  first  part,  to  deliver  at  his  forge  in  Salis- 
bury, sixty-eight  thousand  bushels  of  good  hard  wood  coal,  to  be 
delivered  as  follows :  thirteen  thousand  bushels  to  be  delivered  be- 
fore the  first  day  of  December  next,  twenty  thousand  bushels  more 
before  the  first  day  of  April,  1854,  and  the  balance  before  the  first 
day  of  September  next  following.  The  said  party  of  the  first  part 
covenants  and  agrees  to  pay  said  party  of  the  second  part  for  the 
above  named  coal,  six  dollars  and  fifly  cents  per  hundred  bushels, 
to  be  paid  the  first  of  each  month  for  all  delivered." 

Under  this  contract,  the  plaintiff  delivered  a*  quantity  of  coal, 
but  less  than  13,000  bushels,  between  the  first  of  September  and 
the  first  of  December,  1853,  and  a  further  quantity,  but  less  than 
20,000  bushels,  between  the  first  of  December,  1853,  and  the  first 
of  April,  1 854.  All  the  coal  delivered  before  the  first  of  March, 
1854,  was  regularly  paid  for.  There  was  no  co^l  delivered  during 
the  month  of  April.  The  plaintiff  claimed  to  recover  in  this  action 
for  the  coal  delivered  in  the  month  of  March,  and  for  that  delivered 
subsequent  to  the  alleged  arrangement  in  May  hereafter  mentioned. 
The  whole  amount  of  coal  delivered  before  the  commencement  of 
the  suit  did  not  amount  to  the  quantity  specified  in  the  contract 

Upon  a  trial  by  the  jury,  at  the  June  Term,  1855, — Pierpoint, 
J.,  presiding, — the  plaintiff's  testimony  tended  to  prove,  in  addition 
to  the  foregoing  facts,  that,  in  May,  1854,  the  plaintiff  told  the  de- 
fendant that  he  should  not  be  able  to  fulfill  the  contract,  and  if  be 
(the  ddendant)  was  going  to  take  advantage  of  the  cootracty  be 
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(the  plaintiff)  wanted  to  know  it  then,  for  if  the  defqpdant  intended 
to  take  advantage  of  the  contract,  he  would  not  deliver  any  more 
coal ;  and  that  the  defendant  then  said  that  he  wanted  the  plaintiff 
should  deliver  the  coal,  and  he  would  not  take  any  advantage  of 
the  plaintiff  on  the  contract,  but  would  pay  for  the  coal  delivered ; 
and  that  the  plaintiff  then  told  the  defendant  he  should  not  deliver 
any  more  coal,  unless  the  defendant  paid  for  it  irrespective  of  the 
contract ;  and  that  the  plaintiff  delivered  the  coal,  understanding 
he  was  to  be  paid  for  it,  although  he  did  not  fulfill  the  contract. 
There  was  no  evidence  tending  to  prove  any  abandonment  or  re- 
linquishment of  the  contract,  other  than  as  above  stated,  or  that 
any  other  place,  quantity,  or  time  of  delivery  was  named  than  is 
specified  in  the  contract 

The  defendant  claimed  that  the  facts  which  the  plaintiff's  evi- 
dence tended  to  prove,  did  not  constitute  an  abandonment  of  the 
written  contract,  by  the  defendant,  so  as  to  entitle  the  plaintiff  to 
recover  in  this  action. 

But  the  court  instructed  the  jury  that,  if  they  found  that  the  de- 
fendant, in  May,  assured  the  plaintiff  that  if  he  would  go  on  and 
deliver  coal,  that  he  would  pay  for  the  coal  so  delivered,  without 
reference  to  the  contract,  and  would  take  no  advantage  of  the 
plaintiff  on  the  contract,  and  that  he  would  also  pay  for  the  coal 
delivered  in  the  month  of  March,  that  they  should  find  for  the 
plaintiff  to  recover  for  all  the  coal  delivered  after  the  first  of 
March,  but  if  they  did  not  so  find,  the  plaintiff  was  not  entitled  to 
recover  in  this  action.  « 

Verdict  for  the  plaintiff;  exceptions  by  the  defendant 

Harrington  ^  Prout  and  J.  Pierpoini  for  the  defendant 
0,  Seymour  and  (7.  Linsley  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  We  think  the  testimony  given  by  the  plain- 
tiff in  the  present  case  did  tend  to  show  that  the  defendant,  afler 
a  failure  of  the  plaintiff  to  perform  strictly  according  to  the  stipu- 
lations of  the  special  contract,  did  agree,  upon  sufilcient  considera- 
tion, to  waive  such  fiiilure,  and  accept  of  the  remainder  of  the  coal, 
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although  not  delivered  strictly  according  to  the  terms  of  the  written 
contract,  and  pay  for  them  at  the  stipulated  price ;  and  that  the  tes- 
timony was  properly  submitted  to  the  jury,  as  tending  to  show  a 
waiver  of  the  special  contract,  so  far  as  to  enable  the  plaintiff  to 
recover  for  the  coal  delivered  and  accepted,  although  not  strictly 
in  conformity  with  the  stipulations  of  such  special  contract.  And 
this  being  found  by  the  jury,  the  plaintiff  was  entitled  to  recover 
the  stipulated  price  of  the  coal  delivered ;  and  in  this  form  of  action, 
inasmuch  as  he  could  not  recover,  under  the  special  contract,  with- 
out alleging  that  the  coal,  for  which  he  sought  to  recover,  was  de- 
livered in  conformity  with  the  stipulations  of  such  contract  For, 
although  the  contract  contains  stipulations  to  make  monthly  pay- 
ments, it  is  only  for  such  coal  as  shall  have  been  delivered,  from 
time  to  time,  under  the  contract  We  think,  therefore,  that  it 
would  not  be  giving  this  special  contract  its  proper  force,  to  say 
that  the  stipulations  for  payment  are  independent  covenants,  de- 
pending for  their  consideration  upon  the  covenants  of  the  plaintiff, 
and  not  upon  his  performance  of  them.  The  fact  undoubtedly  is, 
that  the  obligation  of  the  defendant  to  pay,  under  the  special  con- 
tract, depends  exclusively  upon  the  performance  of  the  plaintiff, 
and  we  think  it  fair  to  say  that  the  meaning  of  the  parties  undoubt- 
edly is,  that  the  monthly  payments  are  only  to  be  made,  upon  con- 
dition that  the  plaintiff  does  deliver  not  only  some  of  the  coal,  and 
such  as  he  claims  payment  for,  from  time  to  time,  but  that  in  the 
whole  he  delivers  all  that  the  contract  stipulates,  and  in  the  time 
stipulated.  Any  other  view  of  the  contract  would  make  the  con- 
tract unreasonable. 

It  is  true  that,  if  such  a  contract  contain  a  stipulation  to  make 
payments  in  advance  of  the  delivery  of  the  goods,  or  performance 
of  service,  this  does,  of  necessity,  render  the  covenants  independent 
But  we  do  not  so  understand  the  present  contract  In  this  view  of 
the  case,  it  seems  to  come  clearly  within  the  principle  of  repeated 
decisions  of  this  court,  following  in  the  line  of  Porter  v.  Stewart,  1 
Vt  44.     Sherwin  v.  i?.  ^  B.  R.  Company,  24  Vt  847. 

And,  although  the  promise  to  waive  the  contract  was  after  some 
portion  of  the  coal  sought  to  be  recovered  had  been  delivered,  and 
so  delivered  that  probably  the  plaintiff,  if  the  defendant  had  insisted 
upon  strict  performance  of  the  contract,  could  not  have  recovered 
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anything  for  it,  yet,  nevertheless,  the  agreement  to  waive  the  con- 
tract, and  the  promise,  and,  above  all,  the  delivery  of  coal  after 
this  agreement  to  waive  the  contract,  and  upon  the  faith  of  it,  will 
be  a  sufficient  consideration  to  bind  the  defendant  to  pay  for  the 
coal  already  received. 
Judgment  affirmed. 


William  H.  White  &  Mosely  D.  Hall  v,  Oliver  Bascost, 
Thomas  Vaughn,  Henry  F.  Gaylor  &  Silas  Hinckley. 

Bailee's  right  of  action  for  injuries  to  property  in  his  possession  or 

under  his  care. 

A  bailee  of  property,  who  has  an  interest  in  it,  may  maintain  an  action  in  his  own 
name  for  any  injury  done  to  it,  either  tortwise,  or  by  the  breach  of  any  obligation 
or  duty  which  another  may  be  under,  in  reference  to  it. 

By  a  contract  between  the  plaintilft,  one  of  them  waa  to  Itamish  a  boat,  and  the  oth- 
er take  charge  of  running  it  for  the  purpose  of  transporting  merchandise,  the 
profits  of  which  business  was  to  be  shared  by  them  equally.  Heldy  that,  for  an  in- 
jury or  breach  of  duty  by  a  third  person  in  reference  to  the  boat,  by  which  it  was 
lost,  an  action  might  be  maintained  and  the  value  of  the  boat  recovered  in  the 
name  of  the  plaintiflib  Jointly. 

The  plaintiA  engaged  the  defendants  to  tow  for  them  a  boat  containing  merchan- 
dise which  the  plaintifib  were  transporting  as  common  carriers,  and  which  was 
afterwards  lost  by  the  neglect  and  want  of  ordinary  care  of  the  defendants.  Held 
that  the  plain tiift  might  recover  the  value  of  the  merchandise  lost,  thoagh  they 
had  not  paid  the  owners,  or  received  any  pay  for  the  transportation  of  it. 

Action  on  the  case.  The  declaration  alleged  that  the  de- 
fendants were  engaged  in  the  business  of  towing  boats  on  Lake 
Champlain ;  and  the  plaintiffs  in  running  canal  boats  to  and  from 
Vergeimes  and  Troy,  for  the  purpose  of  forwarding,  transporting, 
and  freighting  goods,  Sec ;  and  that  by  a  contract  between  them,  the 
defendants  became  obligated,  carefully,  skillfully  and  prudently,  to 
tow  the  plaintiffs'  boats,  with  their  contents,  on  Lake  Champlain, 
between  Whitehall  and  Fort  Cassin,  (points  between  Troy  and 
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Vergennes ;)  that,  in  November,  1853,  the  defendants  received  to  be 
so  towed  a  boat  of  the  plaintiffs  containing  merchandise,  belong- 
ing to  different  persons  named,  which  the  plaintiffs  were  transport- 
ing as  common  carriers ;  and  that,  while  being  towed  bj  the  defen- 
dants, the  boat  and  its  contents  were  lost  and  destroyed  bj  means 
of  the  carelessness  and  want  of  skill  and  prudence  of  the  defen- 
dants, &c. 

The  action  was  referred,  and  the  referees  reported  that  the  de- 
fendants were  guilty  as  the  plaintiffs  had  alleged,  and  that  thej 
found  for  the  plaintiff  to  recover  $.2,482,02  damages  and  their 
costs  ;  and  they  further  reported  the  following  facts. 

The  plaintiffs  entered  into  a  contract,  by  which  White  was  to 
furnish  boats,  and  Hall  was  to  devote  his  personal  services  to  carry 
on  the  business  of  transporting  merchandise,  by  means  of  the  boats, 
to  and  from  Vergennes  and  Troy,  and  were  to  share  equally  the 
profit  and  loss  of  the  business ;  but  Hall  had  no  other  interest  in 
the  boats,  one  of  which  was  the  boat  mentioned  in  the  declaration, 
for  the  loss  of  which  the  plaintiffs  claimed  to  recover.  The  refer- 
ees decided  that  the  plaintiffs  were  not  entitled  to  recover  for  the 
boat  for  the  reascm  that  it  was  not  the  joint  property  of  the  plain- 
tiffs, but  that  if  the  court  were  of  the  opinion  that  the  plaintiffs  had 
such  an  interest  in  the  boat,  as  to  entitle  them  to  recover  for  its 
loss  in  this  action,  then  that  the  plaintiffs  should  recover  the  sum 
of  $  600,00  in  addition  to  the  sum  of  $  2,482,02,  making  the  whole 
sum  $  3,082,02. 

It  appeared  that  the  defendants  were  engaged  in  towing  boats, 
as  stated  in  the  declaration ;  and  the  plaintiffs  claimed  that  the  de- 
fendants were  liable  as  common  carriers  for  the  boat  and  cargo. 
But  the  referees  decided  that  the  defendants  were  not  liable  as 
common  carriers  for  the  same,  but  that  the  defendants  were  liable 
for  the  damage  the  plaintiffs  sustained,  in  consequence  of  the  neg^ 
lect  of  the  defendants,  or  their  servants,  to  exercise  ordinary  care 
and  diligence  in  towing  the  boat  for  the  plaintiff.  It  appeared 
that  the  plaintiffs  had  not  paid  the  owners  of  the  goods  which  had 
been  received  by  the  plaintiffs  as  common  carriers,  and  were  lost 
with  the  boat,  nor  had  they  received  any  pay  for  the  freight  of  the 
goods.  The  defendants  contended  that  for  that  reason  the  plain- 
tiff were  not  entitled  to  recover  for  such  goods ;  but  the  referees 
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decided  that  they  were ;  the  said  sum  of  $  2,482,02,  being  for  the 
▼alue  of  the  goods  so  lost,  and  the  interest  thereon. 

The  county  court,  June  Term,  1855, — Pierpoint,  J.,  presid- 
ing,— ^rendered  judgment,  upon  the  report,  for  the  sum  of  $  2,482,02, 
to  which  the  defendants  excepted ;  and  to  the  disallowance  of 
$  600,00,  for  the  loss  of  the  boat,  the  plaintiffs  excepted. 

E.  J.  Phelps  for  the  defendants. 

The  defendants  are  directly  responsible  to  the  owners  for  the 
loss,  upon  their  contract,  (with  the  owners,  in  legal  effect,)  to  use 
due  care  in  the  towing ;  Sanderson  v.  LamberUm,  6  Binney  129 ; 
and  thus  may  be  subjected  to  an  action  in  favor  of  each  owner,  as 
upon  the  contract ;  and  to  such  action  a  recovery  here  would  be  no 
bar. 

Through  the  bankruptcy  or  &and  of  the  plaintiffs,  the  fruits  of  a 
recovery  might  never  reach  the  owners.  A  court  of  law  lacks 
power  to  distribute  the  fund.  Even  if  the  defendants  may  be  con- 
sidered as  agents,  or  sub-contractors  of  the  plaintiffs,  without  privi- 
ly with  the  owners,  then  the  plaintiffs,  to  recover,  must  prove  "  a 
real  loss,  or  actual  damage,  and  not  merely  a  probable  or  possible 
one.'*  Story's  Agency,  §  222 ;  Mainwaring  v,  Brandon^  8  Taunt. 
202.  In  any  view  the  contract  is  the  real  basis  of  liability,  whether 
the  action  be  assumpsit  or  in  tort. 

The  legal  effect  of  this  contract  was  this, — ^that  the  defendants 
would  use  ordinary  care  in  towing  the  goods,  or  pay  all  damages 
consequent  on  their  breach  of  contract, — ^to  the  owners  of  the  goods, 
(if  lost,)  their  value, — ^to  the  plaintiffs,  such  damages  as  they  might 
sustain. 

Now  the  plaintiffs  may  be  regarded  as  guarantors,  to  the  own- 
ers, of  the  defendants'  contract ;  and  the  defendants  are  obliged  to 
indemnifiy  the  plaintiffs  against  loss  from  the  breach  of  the  con- 
tract on  their  part 

Regarded  as  a  contract  of  indemnity,  the  plaintiff  cannot  recover 
without  first  proving  a  claim  made  against  them,  and  actual  pay- 
ment ;  Taylor  v.  MiUsy  Cowp.  525 ;  Powel  v.  Smith,  8  Johns.  249 ; 
Sedg.  Dam.  308  and  seq. 

The  plainti^  cannot  recover  for  the  boat  upon  the  facts  found. 
It  was  the  seperate  property  of  one  of  the  plaintiff^. 
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J.  Pierp&ifU  and  J^.  E.  Woodhpidge  for  the  plaiiiti£&. 

The  possession  of  the  property,  and  a  liability  to  account  for  it 
to  the  owner,  is  sufficient  to  enable  the  person  having  such  possess- 
ion to  maintain  an  action  against  a  wrong-doer  for  any  injury  to 
it ;  Story  on  BaiL  page  73,  §  93  and  4 ;  2  Saund.  R.  47 ;  Bac 
Abt.  Bailment,  D. ;  Angel  on  Com.  Car.  p.  343 ;  IB.  &  A.  59, 
Booth  V.  WiUon ;  2  Bing.  178,  (or  9  C.  L.  368 ;)  Oroft  v.  JUisony 
9  Com.  L.  528. 

The  plaintiffs,  in  this  case,  have  a  special  property  in  the  boat, 
being  entitled  to  her  use  during  their  business,  and  her  earning? 
being  their  joint  property ;  this  special  property  is  sufficient  to  ena- 
ble them  to  recover  in  this  action ;  Story  on  B.  261.  §  394. 

The  fact  that  the  plaintiffs  had  the  goods  lost  in  their  possession, 
as  common  carriers,  entitles  them  to  recover  their  value  of  the  de- 
fendants in  this  case,  without  having  paid  the  owners.  Their  right 
to  recover  does  not  depend  upon  their  having  paidy  but  upon  their 
possession  and  UahUity  to  pay.    See  authorities  above  cited. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
Jane,  by 

Redfield,  Ch.  J.  The  important  question,  and,  in  one  view, 
the  only  question  in  the  present  case,  is,  whether  a  bailment, 
ooupled  with  an  interest,  is  a  sufficient  title  to  enable  the  bailee  to 
recover  the  value  of  the  goods  of  one  to  whom  he  entrusts  them 
for  the  purpose  of  transportation,  the  bailee  in  the  second  instance 
not  being  a  common  carrier,  but  only  a  special  one,  and  liable  for 
ordinary  neglect. 

The  general  principle  of  the  law  in  regard  to  this  point  seems 
to  us  sufficiently  settled.  Ordinarily,  any  one  having  the  possession 
of  goods,  even  by  finding,  or  by  tort,  has  a  sufficient  title  to  recover 
the  value  against  a  mere  wrong-doer,  or  any  one  who  un- 
dertakes to  perform  service  about  the  goods,  and  fails  in  ordinary 
skill  and  diligence.  This  principle  of  the  law  is  of  very  long  stand- 
ing. The  person  who  is  guilty  of  tort,  or  who  fails  to  perform  his 
duty  according  to  his  undertaking,  or  the  general  obligation  of  his 
craft  or  position,  cannot  ordinarily  dispute  the  title  of  him  from 
whom  he  took,  or  received  the  possession.  Naked  possession  is  a 
sufficient  title  agtunst  all  the  world,  except  him  who  has  a  superior 
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title.  And  the  law  will  presume  the  possessor,  either  by  finding, 
bailment,  or  mere  tort,  has  the  consent,  and  the  title  of  him  in 
whom  resides  the  better  right,  until  he  shall  connect  himself  with 
the  wrong-doer  in  some  way.  UntU  that,  the  wrong-doer  must 
show  a  right  to  do  as  he  has  done.  It  is  no  juslification  to  him,  to 
impeach  the  plaintiff's  title. 

Accordingly,  it  is  every  day's  practice  in  the  courts  of  common 
law,  for  the  bailee,  who  is  not  accountable  over,  to  bring  suits  for 
any  injury  to  the  goods  either  by  force  or  negligence.  Accord- 
ingly the  hirer  of  a  horse,  or  one  who  has  him  in  possession,  by  the 
consent  of  the  owner,  may  sue  any  one  who  commits  a  direct  tres- 
pass, or  who  fails  in  duty,  either  express  or  implied,  in  regard  to 
the  property.  It  was  never  heard,  in  such  case,  that  the  tres- 
passer, the  mechanic  who  shod,  or  the  inn-keeper  who  kept  the 
horse,  could  excuse  their  own  misconduct  or  failure  in  duty,  by 
showing  a  right  in  some  third  person,  superior  to  the  bailors'.  But 
in  all  these  cases  it  is  an  undisputed  point,  that  the  general  owner 
may  sue  also,  if  he  choose ;  and  if  the  suit  is  brought  by  the  special 
owner,  the  law  presumes  it  is  by  consent  of  the  general  owner,  and 
he  alone  can  interfere. 

And  in  our  judgment,  the  case  of  a  common  carrier  of  goods, 
who  employs  the  assistance  of  others  in  accomplishing  his  own  un- 
dertaking, whether  those  persons  be  private  persons  or  other  com- 
mon carriers,  may  maintain  an  action  for  any  tort,  or  breach  of 
duty  or  obligation  in  such  persons,  and  the  action  is  not  defeated,  by 
showing  that  such  carrier  has  not  paid  the  owner  of  the  goods* 
And  this,  notwithstanding  the  general  owner  might  also  sue.  The 
right  of  action  in  such  case  is  not,  in  any  sense,  dependent  upon 
having  indemnified  the  owner  for  his  loss,  or  even  of  being  liable 
to  do  so ;  but  upon  possession  coupled  with  an  interest,  or  in  other 
words  possession,  independent  of  the  general  owner.  For  if  the 
possession  be  that  of  the  owner,  as  in  the  case  of  a  servant,  the 
action  must  be  brought  in  the  name  of  the  general  owner.  But  in 
all  cases  where  the  plaintiff  had,  at  the  time  of  the  injury,  the  act- 
ual possession,  or  where  he  delivered  the  possession  to  the  defen- 
dant for  some  specific  purpose,  he  may  sue,  and  the  action  cannot 
be  defeated,  through  any  defect  of  title  in  the  plaintiff;  1  Chitty's 
Pleading,  51.    Both  the  general  owner  and  the  special  owner  can- 
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not  sue  at  the  same  time,  and  judgment  in  favor  of  one  is  a  bar  to 
a  suit  hjthe  other;  2  Saund.  47  b.;id.  c  d;  BalL  N.  P.  33. 
The  numerous  cases  upon  the  subject  will  be  found  referred  to  in 
these  elementary  works,  and  need  not  be  here  repeated.  And  if 
the  plaintifis  had  hired  this  boat  for  use,  even  for  a  single  trip,  they 
might  undoubtedly  recover  the  loss  in  this  action.  For  that  would 
give  them  the  possession,  and  a  special  intei:pst  or  properly  in  the 
boat  And  the  fact,  that  the  plaintiffs  had  the  boat  in  their  joint 
use,  would  seem  to  give  the  same  right  to  sue  a  stranger  to  the 
title,  for  an  injury,  as  if  they  had  obtained  it  of  a  third  person. 
The  boat  was  clearly  in  the  joint  use  of  the  plaintiffs,  and  the  earn- 
ings were  their  joint  property.  If  a  stranger  had  owned  it,  the  re- 
covery would  make  them  liable  to  pay  the  owner ;  and  so,  in  the 
present  case,  the  recovery  will  enure  for  the  benefit  of  the  owner 
as  between  the  plainti£&  themselves.  But  this  is  not  a  question 
which  the  defendants  can  raise.  The  contract  was  between  the 
defendants  and  the  plaintiffs  jointly ;  and  the  plaintiff  had  the 
right  to  use  the  boat  jointly,  and  to  contract,  as  they  did,  with  the 
defendants ;  so  that  they  are  bound  by  the  contract  to  the  full  ex- 
tent, and  cannot  go  into  any  questions  arising  between  the  plaintiffs, 
inasmuch,  as  the  recovery  is  a  full  bar  to  all  other  claims  for  the 
boat,  by  any  one  standing  in  privity  with  the  plaintiff.  So  that 
in  regard  to  the  goods,  and  the  boat,  it  would  seem,  the  plaintifSi 
had  such  an  interest  as  to  enable  them  to  recover  for  the  loss ;  and 
that  the  instituting  such  a  suit,  and  its  proceeding  to  final  judgment, 
by  the  acquiescence  of  the  person  or  persons  having  the  general 
property,  will  conclude  their  rights,  the  same  precisely,  as  if  the 
suit  had  been  in  their  names.  We  think,  therefore,  judgment  must 
be  reversed,  and  judgment  given  for  the  laiiger  sum. 
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Exr.  of  Lsrrabee  v.  l.arrabee. 

Samuel  H.  Hollet,  Mc'r  of  John  S.  Larrabeb  v.  Charles 

W.  Larrabee. 

Construction  of  will. 

If  a  testator,  in  a  codicil  to  his  will,  make  a  disposition  of  a  portion  of  bis  property, 
which  is  inconsistent  with  the  disposition  which  he  had  previously  made  of  it,  in 
the  original  will,  it  will  operate  pro  tanto  as  a  revocation  of  the  original  pro- 
Tision. 

Application  of  this  principle  in  the  present  case. 

A  bequest  to  C.  L.,  in  case  he  outlived  L.  L.,  to  whom  the  use  of  it,  during  her  life, 
had  previously  been  given,  of  *'such  part  of  the  personal  estate  as  may  then 
remain,"  which  was  made  in  a  codicil,  construed  as  conveying  all  the  personal 
estate  that  remained  after  the  decease  of  L.  L.,  without  regard  to  the  disposition 
which  had  been  made  of  it  in  the  original  will ;  and  as  not  limited  to  such  personal 
property  as  remained  otherwise  undisposed  of  by  the  original  will. 

Trespass  for  taking  certain  articles  of  household  famitare 
which  belonged  to  the  estate  of  John  S.  Larrabee,  deceased.  The 
testator,  by  his  will,  dated  April  11th,  1842,  disposed  of  his  house- 
hold furniture,  as  follows :  ^  I  give  and  bequeath  to  mj  beloved 
*^  wife  Lydia  Larrabee,  the  use  of  all  my  household  furniture  duiv 
<<  ing  her  natural  life,  and  after  her  decease,  I  do  give  and  bequeath 
^  the  same  to  my  daughten"  (naming  them)  ^  to  be  equally  divided 
^  among  them,"  and,  after  giving  several  specific  legacies  to  differ- 
ent persons,  made  the  foUowing  bequest,  ^  I  give,  bequeath  and 
<<  devise  the  use,  rents,  and  profits  of  the  remainder  of  my  real 
^  and  personal  estate,  after  the  payment  of  the  aforesaid  legacies, 
« to  my  beloved  wife  Lydia  Larrabee,  during  her  natural  life,  and 
*'  after  her  decease,  I  do  give,  bequeath  and  devise  the  si^e  to 
^  my  son  Charles  W.  Larrabee,  to  hold  to  him  and  his  heirs  for- 
**ever. 

On  the  8th  day  of  October,  1847,  the  testator  added  a  codicil,  in 
which  were  the  following  provisions :  ^  I  hereby  revoke  the  devise 
''and  bequest  made  in  my  said  will,  to  Charles  W.  Larrabee,  and 
^  to  his  heirs,  of  the  reversion  of  all  my  estate,  after  the  payment 
**  of  legacies,  and  after  the  decease  of  my  wife,  and  in  lieu  thereof, 
**  I  give,  devise  and  bequeath  to  my  said  son  Charles  W.  Larrabee, 
*^  and  to  his  heirs  forever,  in  case  he  outlives  my  wife  Lydia  Lar- 
**  rabee,  all  my  real  estate,  and  such  part  of  the  personal  estate  as 
tt  may  then  remain,  excepting  fix)m  this  devise  the  stone  store,  the 
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"  wharf,  and  the  store-house  on  the  wharf,  and  charging  it  with  cer- 
"  tain  specific  legacies  named  in  said  will,  and  in  this  codicil.  And 
**  whereas  the  said  Charles  W.  Larrabee  has  lived  and  worked 
**  with  me  many  years,  for  which  he  has  received  no  recompence, 
"  and  for  which  he  should  be  paid ;  in  consideration  of  which,  in 
**  case  the  said  Charles  TV.  Larrabee  should  die  before  my  said 
**  wife,  it  is  my  will,  and  I  hereby  give  and  devise  to  the  legal  heirs 
**  of  the  said  Charles  W.  Larrabee,  an  equal  undivided  half  of  my 
^*  real  estate,  except  the  stone  store  and  wharf,  as  aforesaid,  and  the 
'^  other  half,  after  the  payment  of  legacies,  as  aforesaid,  to  my  chil- 
^  dren,  and  their  legal  representatives  in  equal  shares,  and  to  come 
**  in  possession  afler  the  decease  of  my  said  wife.'' 

It  appeared  that  the  widow,  Lydia  Larrabee,  had  deceased,  and 
the  defendant  admitted  the  taking  of  the  property,  and  it  also 
appeared  that  all  the  debts  against  the  estate  had  been  paid.  Upon 
this  showing,  the  county  court,  June  Term,  1855, — Pierpoixt,  J., 
presiding,— decided  that  the  furniture  in  question  was  given  to  the 
defendant  by  said  codicil,  and,  upon  that  ground,  gave  judgment 
in  his  favor. 

Exceptions  by  the  plaintiffs. 

0.  Seymour  and  W.  F.  Bcue&mb  for  the  plaintiff. 

L  The  bequest  made  in  the  original  will  of  the  furniture  to  the 
daughters  of  the  testator,  to  wit,  to  Sophia  HoUey,  Mary  Manning, 
Amelia  HoUey,  Electa  C.  Seymour,  Martha  W.  Baker,  Sarah  Ann 
Morris,  and  to  his  daughters-in-law,  Eliza  Ann  Chipman  and  Char- 
lotte N.  Baldwin,  constituted  a  specific  and  vested  legacy. 

That  it  was  specific,  see  1  Swiff s  Digest  453  ;  2  Williams  on 
Executors  994-1006,  notes  nu  and  1010. 

That  it  vested,  see  2  Williams  on  Executors  1065 ;  2  Black. 
Com.  (Wendell's  ed.)  513,  note  49,  514  note  51 :  1  Jarman  on 
Wills  726-7,  (761). 

The  legacy  thus  vested  was  subject  only  to  the  use  of  the  widow, 
and  to  pay  the  debts  of  the  estate.  See  1  Swift's  Dig.  453 ;  2 
Williams  on  Executors,  1051-2  and  1035,  note  s ;  2  Blackstone's 
Com.  -513. 

For  the  payment  of  debts,  general  legacies  would  abate  before 
specific    See  1  Swiff s  Dig.  453  and  456 ;  2  BlacL  Com.  513. 
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A  specific  legacy  is  not  liable  to  contribution,  on  &ilure  of  assets 
to  pay  other  legacies.    2  Williams  on  Executors,  994,  1006,  1010. 

n«  The  codicil  does  not  revoke  the  bequest  of  the  furniture,  as 
made  in  the  wilL 

1.  It  does  not  revoke  it  expressly,  although  expressly  .revoking 
several  other  bequests. 

2.  It  does  not  revoke  by  necessary  implication.    ^ 

The  codicil  is  part  of  the  will.  1  Williams  on  Executors  175 
and  179 ;  and  every  part  of  the  will  ought,  if  possible,  to  be  made 
to  take  effect*  See  2  Black.  Com.  379  ;  2  Williams  on  Exe- 
cutors 931,  4« 

It  is  necessary  that  a  latter  provision  in  a  will  should  be  clearly 
incompatible  with  a  former  one  to  defeat  it  See  4  Kent^s  Com. 
531  and  535,  note  (2).  Also  see  general  rules  of  construction  in 
1  Jarman  on  Wills  160,  and  165. 

The  expression  ^  such  part  of  my  personal  estate  as  may  then 
remain,"  fairly  construed,  means,  such  part  as  is  not  otherwise  dis- 
posed of.  It  18  the  proper  expression  to  use,  on  the  supposition 
that  the  furniture  was  meant  to  be  otherwise  disposed  of,  and  thus 
the  codicil  on  this  subject  is  entirely  consistent  with  the  original 
win 

8.  It  is  a  general  rule  that  a  specific  legacy  is  not  revoked  by  a 
general  revocatory  clause  in  a  subsequent  wiU  or  codicil.  See  1 
Williams  on  Executors  183,  and  vol.  2  1007,  note  p ;  aforUoriy  it 
18  not  revoked  by  mere  implication. 

4.  The  phraseology,  *^  such  part  of  my  personal  estate  as  may 
then  remain,"  cannot  fairly  be  interpreted  so  as  to  include  the  fuiv 
niture,  but  directly  the  reverse. 

On  the  interpretation  given  by  the  defendant,  the  testator  ought 
to  have  said  cM  my  personal  estate,  for  it  would  all  remain  at  the 
decease  of  his  wife. 

JI  W.  Stewart  and  (7.  lAnsky  for  the  defendant 
By  the  codicil  to  his  wiU,  the  testator  revokes  the  bequest  to  his 
son  Charles,  and  in  lieu  thereof  bequeaths  to  Charles  one-half  of 
his  real,  and  such  part  of  his  personal  estate  as  may  remain  after 
the  decease  of  his  widow,  in  case  Charles  survives  her,  (excepting 
the  stone  store,  wbarf  &c.) 
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No  mention  is  made  in  the  codicil  of  the  household  furniture. 
But,  hj  its  terms,  the  furniture  must  fall  within  the  denomination 
of  ^  such  part  of  his  personal  estate  as  may  remain  "  after  the 
decease  of  the  widow,  and  would  go  to  his  son  Charles.  This  dis- 
position is  inconsistent  with  the  original  will,  and  must,  therefore, 
be  regarded  as  overruling  it  A  good  reason  may  be  assigned  for 
this  change,  and  which  substantiates  that  such  was  the  intention  of 
the  testator,  inasmuch  as,  in  the  first  place,  he  gives  the  whole  residue 
of  his  real  estate  to  Charles,  and,  in  the  second,  but  half,  the  otlier 
half  going  to  his  daughters.  Having  thus,  by  the  last  arrangement, 
bestowed  the  half  of  his  real  estate  upon  his  daughters,  he  might 
well  make  a  change,  relative  to  the  furniture,  in  favor  of  Charles. 

The  pecuniary  legacies  are  chargeable  upon  the  personal  as  well 
as  real  estate,  and  the  furniture  falling  under  the  former  denomin- 
ation,  must  be  applied  towards  payment  of  the  pecuniary  legacies. 
6  Bacon's  Abg.  292. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

IsHAM,  J,  The  provisions  in  the  original  will  are  free  from  any 
ambiguity  in  relation  to  the  disposition  of  the  property  for  which 
this  action  is  broughL  The  household  furniture  is  given  to  the 
widow  of  the  testator,  during  her  life,  and  after  her  decease  to  his 
daughters,  who  are  named  in  the  will,  and  is  not  charged  with  the 
payment  of  the  legacies.  The  remainder  of  the  estate,  real  and 
personal,  after  the  decease  of  the  widow,  is  given  to  the  defen- 
danty  and  on  it  the  payment  of  the  legacies  are  charged.  It  would 
seem  that  the  testator  intended  to  give  to  the  defendant  all  the 
property  of  the  estate,  from  which  the  legacies  were  to  be  paid. 
The  widow  having  deceased,  the  household  furniture,  by  the  orig- 
inal will,  is  vested  in  the  daughters,  and  such  is  now  their  right, 
unless  by  a  subsequent  disposition  of  that  property,  that  right  ia 
taken  from  them. 

The  defendant  has  taken  possession  of  this  household  furniture, 
and  he  claims  to  be  the  owner  of  it  under  a  codicil  to  this  will, 
executed  by  the  testator  on  the  8th  day  of  October,  1847.  There 
is  no  express  revocation  of  the  gift  of  this  furniture  to  the  widow 
and  daughters,  yet,  if  there  was  made  a  subsequent  disposition  of 
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it,  inconsistent  with  the  former  bequest,  it  will  operate  pro  tanto, 
as  an  implied  revocation,  and  the  property  will  pass  as  subsequently 
appointed.  Brant  v,  Wilson,  8  CJowen  56.  Wigram  on  Wills  154. 
4  Kent's  Com.  531.  The  codicil  contains  this  provision :  "  I  here- 
by revoke  the  devise  and  bequest  made  in  my  will  to  Charles  W. 
Larrabee  of  the  reversion  of  all  my  estate,  after  the  payment  of 
legacies,  and  after  the  decease  of  my  wife ;  and  in  lieu  thereof,  I 
give,  &c,  to  my  son  Charles  W.  Larrabee,  and  to  his  heirs  forever, 
in  case  he  outlives  my  wife,  all  my  real  estate,  and  such  part  of 
my  personal  estate  as  may  then  remain,  excepting  the  stone  store, 
the  wharf,  and  the  store  house,"  which,  by  the  will  was  to  be  sold, 
and  its  avails  divided  among  his  daughters.  If  the  widow  sur- 
vived,  then  only  an  equal  and  undivided  half  of  the  real  estate  is 
given  to  the  legal  heirs  of  Charles  W.  Larrabee.  The  testator 
x^ontinued  to  some,  and  enlarged  to  others,  the  legacies  given  in  the 
original  will,  and  made  what  he  termed  the  specific  legacies  to 
certain  persons  named  in  the  codicil,  a  charge  upon  all  his  estate, 
real  and  personal,  except  the  stone  store,  wharf,  and  store  house. 
The  household  furniture  will  pass  to  the  defendant  under  the  gen- 
eral languag;^  of  this  bequest,  for  it  is  a  gift  of  all  his  real  and 
personal  estate,  that  shall  remain  ;  not  that  which  remains  undis- 
posed of  in  the  original  will,  but  that  which  remains  after  the 
decease  of  the  widow,  and  after  the  payment  of  the  legacies. 
Those  legacies  being  paid,  and  the  store,  wharf,  and  store  house 
being  sold,  and  their  avails  divided  among  the  daughters,  the  re- 
mainder of  the  estate,  after  the  decease  of  the  widow,  is  given  to 
the  defendant  That  such  was  the  intention  of  the  testator,  is 
gathered  from  the  various  provisions  in  the  codicil.  The  testator, 
in  the  codicil,  has  expressed  a  desire  to  do  better  by  the  defendant 
than  he  had  done  in  the  original  will.  It  is  not  reasonable,  there- 
fore, to  suppose  that  he  would  enlarge  the  amount  of  the  legacies, 
to  be  paid  by  the  defendant,  and  limit  his  right  to  the  real  estate 
in  case  he  should  decease  before  the  widow,  without  giving  him 
the  benefit  of  the  personal  property,  on  which  the  payment  of  the 
legacies  are  charged.  That  this  furniture  is  charged  with  the  pay- 
ment of  the  legacies,  is  a  matter  of  express  provision,  for  the 
charge  is  made  to  rest  on  all  the  estate,  real  and  personal,  except 
the  store^  wharf,  and  store  house.    The  exception  of  that  property 
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shows  that  it  was  the  intention  of  the  testator  that  it  should  pass,  as 
devised  in  the  original  will,  and  not  be  affected  bj  the  codicil.  If 
the  testator  had  intended  that  the  furniture  should  pass  as  be- 
queathed in  the  will,  and  not  be  affected  by  the  codicil,  he  would 
naturally  have  excepted  the  furniture  also.  The  same  reason  that 
led  to  the  exception  of  one,  would  also  have  led  to  the  exception 
of  the  other.  The  fact  that  the  furniture  was  not  excepted,  is 
evidence  that  the  testator  intended  that  it  should  pass  to  the  defend- 
ant, under  the  provision  in  the  codicil.  We  think,  therefore,  that 
the  defendant  is  entitled  to  this  furniture,  under  the  codicil,  and  as 
the  property  is  not  wanted  by  the  plaintiff,  for  the  payment  of 
debts,  nor  for  any  other  object  but  to  dispose  of  the  same  as  directed 
by  the  will  of  the  testator,  the  plaintiff  has  no  claim  to  it  as  against 
the  defendant,  which  will  enable  him  to  sustain  this  action. 
The  judgment  of  the  county  court  is  affirmed. 


Eliab  Moss  v.  Wilmarth  Hindes. 

Pleading* 

In  an  •cHon  of  treefmn  for  taking  propertr,  the  defendant  pleid  the  organization 
and  existence  of  a  school  district,  the  warning  and  holding  of  a  school  meeting, 
the  voting  of  a  tax,  the  plaintllf' s  liability  therefor,  its  assewment  by  the  pruden- 
tial committee,  the  Issuing  and  delivery  to  the  defendant  of  a  warrant  fbr  the  col- 
lection of  the  tax,  his  proceedings  in  taking  the  plaintilT's  property,  as  collector, 
by  virtue  of  the  tax  bill  and  warrant,  &c. ;— to  which  the  plaintiff  replied  that  the 
BuppoRed  tax  "  was  not  legally  and  duly  assessed  by  the  then  prudential  committee 
of  said  school  district  upon  the  lists  of  said  district'."'  Held,  upon  special  de- 
murrer, that  a  single  issue  was  thereby  presented,  and  that  the  replication  waa 
sufficient 

Trespass,  for  taking  a  pair  of  oxen  and  seven  cows.  The  de- 
fendant justified  the  taking  as  collector  of  a  school  district.  His 
plea  averred  the  organisation  and  existence  of  the  district,- 
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application  and  warning  for,  and  the  holding  of  a  school  district 
meeting, — ^the  voting  of  a  tax, — ^the  liability  of  the  plaintiff  to  be 
taxed  in  that  district, — that  the  prudential  committee  duly  and 
legally  assessed  the  tax  voted  on  the  grand  lists  of  the  inhabitants, 
&C., — ^the  issue  and  delivery  to  the  defendant,  who  was  the  collector 
of  said  district,  of  a  warrant  for  the  collection  of  said  tax,  and  his 
proceedings  in  calling  upon  the  plaintiff,  and  afterwards  taking  and 
disposing  of  the  property  referred  to  in  payment  of  the  tax  against 
the  plaintiff.  To  this  plea  the  plaintiff  replied  that  he  ought  not 
to  be  barred,  &c, — '*  because  he  says  that  said  supposed  tax,  under 
*^  which  the  defendant  attempts  to  justify  the  taking  of  said  pair  of 
^  oxen  and  seven  cows  was  not  legally  and  duly  assessed  by  the 
**  then  prudential  committee  of  said  school  district,  upon  the  lists 
''  of  said  district,  as  averred  in  said  plea,  and  of  this  he  puts  him- 
"  self  upon  the  country  for  trial." 

To  this  replication  the  defendant  demurred,  and  assigned,  for 
special  cause  of  demurrer,  ^'  that  the  said  replication  is  informal, 
double  and  not  issuable,  and  is  so  framed  and  constructed  that  no 
certain  formal  and  single  and  material  issue  can  be  taken  thereon, 
in  this,  that  the  said  replication  avers  that  the  said  supposed  tax, 
under  which  the  defendant  attempts  to  justify  the  taking  of  said 
pair  of  oxen  and  seven  cows,  was  not  legally  and  duly  assessed 
by  the  then  prudential  committee  of  said  school  district,  upon  the 
lists  of  said  district,  thus  making  the  issue  rest  upon  several  sep- 
arate and  distinct  pointp,  and  involving  more  than  a  single  issue, 
whereas  the  said  defendant  should  have  set  up  in  what  point  said 
tax  was  illegally  assessed  by  said  prudential  committee  upon  the 
lists  of  said  district,  and  thus  have  formed  but  a  single  issue.  And 
also  for  that  the  said  replication  is,  in  other  respects,  uncertain,  in- 
formal and  insufficient,''  Sec 

The  county  court,  June  Term,  1855, — Piebpoint,  J.,  presiding, 
— adjudged  the  replication  insufficient    Exceptions  by  the  plaintiff. 

0.  Seymour  and  Z.  JB,  Chittenden  for  the  plaintiff. 

The  replication  in  this  case  is  sufficient  It  takes  issue  upon  a 
single  averment  in  the  defendant's  plea,  and  is  not  multi&riotts. 
RohinMon  v.  Raley^  1  Smith's  Leading  Cases  500,  and  notes. 

K  matter  of  law  aiid  &ot  is  joined  in  the  plea,  or  in  any  one 
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averment  in  the  plea,  it  is  then  traversable,  for  this  is  the  only 
mode  by  which  the  facts  are  to  be  settled,  on  which  the  law  de« 
pends.     1  Chitt/s  Pleading  613. 

P.  C.  Tucker  and  •/.  Pierpaint  for  the  defendant 
The  replication  rests  upon  the  ground  that  the  school  tax,  under 
which  the  defendant  acted,  *'  was  not  legally  and  duly  assessed  by 
the  then  prudential  committee.''  It  is  contended  for  the  defendant 
that  this  embraces  more  than  a  single  point.  It  involves  the  or* 
ganization  of  the  school  district,  the  correctness  of  the  grand  list, 
the  action  of  the  clerk  of  the  district,  the  legality  of  the  district 
meeting,  the  choice  of  its  officers,  as  well  as  the  assessment  of  the 
tax  itself,  and  a  variety  of  other  matters,  part  of  record  and  part 
not  of  record,  part  matter  of  law  and  part  matter  of  fact  Each 
of  these  constitutes  a  single  point  in  itself,  which  the  plaintiff  is  at 
liberty  to  traverse  and  try,  but  he  may  not  legally  so  frame  his 
replication  as  to  force  the  delendant  to  prove  them  all. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

IsHAM,  J.  The  replication  in  this  case  denies  the  averment  which 
is  made  in  each  of  the  several  pleas  in  bar,  that  the  tax  was  duly 
assessed  by  the  prudential  committee,  upon  the  lists  of  the  district, 
as  therein  averred.  It  is  insisted  that  the  replication  is  defective 
in  not  being  single,  that  it  puts  in  issue  two  or  more  separate  and 
independent  facts,  each  of  which  constitutes  a  defense  to  the  action, 
and  that  it  is  subject  to  the  same  objections  which  would  exist  to 
the  general  replication  de  injuria.  Whether  a  general  denial  of 
the  several  pleas,  under  the  replication  de  injuria^  could  be  sus- 
tained or  not  is  not  now  the  question  in  the  case,  as  this  replication 
IS  noft  of  that  character,  nor  is  it  subject  to  similar  objections.  The 
only  inquiry  arising  under  this  replication  is,  was  that  tax  duly  as- 
sessed ?  To  assess  a  tax,  is  to  fix  and  ascertain  the  true  amount  to 
be  paid  by  each  person  liable  to  be  taxed.  That  is  the  ordinary 
meaning  of  the  word,  and  in  that  sense  it  was  used  in  the  statute 
directing  the  duties  of  the  prudential  committee  in  making  up  a 
school  district  tax.  Gomp.  Stat.  149,  §  41.  The  testimony  under 
that  rephcatioa  would  be  confined  to  the  single  inquiry  whether 
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the  prudential  committee,  from  the  vote  of  the  district  and  the 
grand  list,  did  truly  ascertain  and  fix  the  true  amount  to  be  paid 
bj  each  inhabitant  of  the  district,  and  was  the  true  amount  a<scer- 
tained  and  fixed  against  the  plaint!^?  The  organization  of  the 
school  district,  the  legality  of  that  district  meeting,  the  vote  of  the 
tax,  and  the  liability  of  the  plaintiff  to  be  assessed,  are  facts  which 
must  precede  in  order  of  time  the  action  of  the  committee  in 
making  the  assessment  or  rate  bill,  and,  if  those  facts  were  put  in 
issue  by  this  replication,  it  might  possibly  be  subject  to  the  objec- 
tions which  have  been  urged.  But  we  are  satisfied  that  those  facts 
are  not  parcel  of  the  issue,  nor  are  they  involved  in  any  inquiry 
arising  out  of  the  matter  stated  in  this  replication.  Those  facts 
are  all  material  and  traversable,  but  as  they  are  not  denied  by  the 
replication,  they  are,  on  the  face  of  the  pleading,  admitted  to  be 
true,  as  averred.  We  think  the  replication  is  a  good  answer  to 
the  plea  in  bar. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  is 
rendered  for  the  plaintiff. 

Leave  to  amend  was  granted  on  the  usual  terms. 


The  Towt^  op  Salisbury  v.  The  Town   of  Middlebubt. 

Record  of  warning  out  process, 

> 

A  precept,  in  dne  form,  warning  a  person  to  depart  the  town,  under  the  law  of  1801, 
and  the  return  of  a  BofBcient  service  of  it  was  copied  upon  the  book  of  records  in 
the  town  clerk's  office.  An  attestation  in  the  following  words,  "  received  thia 
warning  on  record,"  properly  dated  and  signed  by  the  town  clerk,  made  at  the 
lower  left  hand  comer  of  the  precept,  but  above  the  return,  was  held  to  refer  to, 
and  include  the  return  as  well  as  the  precept. 

The  word  warning,  as  used  in  the  attestation,  included  both  the  preeept  and  the  ser* 
vice  of  it. 

Appeal  from  an  order  of  removal  of  John  Fuller,  a  pauper, 
from  the  town  of  Salisbury  to  the  town  of  Middlebury. 
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It  was  admitted  that  the  legal  settlement  of  the  pauper  was  in 
the  town  of  Middleburj  unless  his  father,  under  whom  such  a  set- 
tlement was  claimed,  was  warned  to  depart  that  town  in  the  year 
1813.  To  prove  such  a  warning,  the  town  of  Middlebury  intro- 
duced an  original  book  of  records  of  said  town,  wherein  was  recor- 
ded the  warning  relied  on.  The  county  court,  December  Term, 
1855, — PiERPOiNT,  J.,  presiding,— decided  that  the  record  was  not 
sufficient  evidence  that  the  warning  and  officer's  return  were  season- 
ably recorded ;  and  that  the  settlement  of  the  pauper  was  therefore 
in  the  town  of  Middlebury,  and  that  he  was  duly  removed.  Sec 
Exceptions  by  the  defendant.  (There  was  no  copy  of  the  town 
clerk's  record  furnished  to  the  reporter,  nor  any  statement  respect- 
ing it,  except  that  contained  in  the  opinion  of  the  court.) 

J.  A,  Beckwiih  for  the  defendant 

J,  Praui  and  E,  J.  Phelps  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

Bennett,  J.  The  only  question  in  this  case  involves  simply 
the  validity  of  the  proceedings  under  the  act  of  1801,  in  warning 
the  father  of  John  Fuller  to  depart  the  town  of  Middlebury.  No 
objection  is  taken  as  to  the  form  of  the  warning  out  process,  or  of 
its  service,  as  spread  upon  the  book  of  records  of  the  town  of  Mid- 
dlebury, which  was  offered  in  evidence;  and  they  seem  in  all 
things  to  comport  with  the  requirements  of  the  statute ;  but  tlie 
county  court  excluded  the  book  of  records  from  going  to  the  jury 
upon  the  ground,  it  would  seem,  that  it  did  not  sufficiently  appear 
that  the  return  of  the  constable  had  been  recorded  within  the  time 
required  by  the  statute.  The  precept  for  the  warning  out  of  Ben- 
jamin Fuller  was  issued  by  the  selectmen  of  Middlebury  on  the 
19th  of  May,  1813,  and  was  served  the  Ist  day  of  June,  1813,  as 
appears  by  the  records. 

The  statute  of  1801,  first  section,  afler  giving  the  form  of  the 
precept,  and  prescribing  the  mode  of  service,  proceeds ;  "  which 
precept  the  said  constable  shall  return  with  his  proceedings  thereon 
to  the  town  clerk  of  such  town,  within  eight  days  after  serving  the 
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same,  which  precept  and  return,  it  shall  be  the  dutj  of  the  town 
clerk  to  enter  upon  the  records  of  said  town."  We  find  upon  the 
book  of  records,  placed  at  the  left  hand  of  the  names  of  the  select- 
men, who  issued  the  precept  for  warning  out  Benjamin  Fuller, 
and  preceding  the  return  of  the  officer  who  served  it,  the  following 
attestation  of  the  town  clerk  ;  ''  MiddUhury^  1st  of  June,  1813 ; 
Received  this  warning  on  record. 

Attest  Seth  Storks,  Town  ClerkT 

If  this  attestation  is  sufficient,  in  other  respects,  to  show  the  time 
when  the  precept  and  the  service  of  it  was  entered  upon  record, 
can  the  particular  location  of  the  attestation  upon  the  book  of  rec- 
ords, have  the  effect  to  defeat  its  operation  ?  It  would,  it  is  true, 
be  more  natural  to  have  the  attestation  follow  the  officers  return ; 
and  in  looking  at  the  book  of  records,  this  seems  to  have  been  the 
case  in  other  instances,  in  which  the  town  clerk  has  used  the  same 
form  of  attestation.  The  particular  location  of  this  attestation  may 
have  been  accidental ;  but  from  the  appearance  of  the  book  itself, 
I  should  think  it  was  resorted  to  in  order  to  give  room  upon  the 
same  half  sheet  for  another  record  of  the  same  kind.  It  is  not 
essential  that  the  town  clerk  should  follow  any  certain  consecutive 
order,  in  making  the  record;  and  if,  in  point  of  fact,  the  attestation 
was  made  before  the  town  clerk  had  transcribed  upon  the  record 
the  return  of  the  officer,  it  would  not  vitiate  the  record.  Bj  his 
spreading  the  return  upon  the  record,  though  subsequently,  he 
adopted  it  as  a  part  of  his  record,  and  virtually  attested  it ;  and  it 
is  quite  inunaterial,  whether  the  attestation  preceded  or  foUowed 
the  return,  if,  by  a  fair  intendment,  the  attestation  is  to  be  under- 
stood as  including  the  record  of  the  officer's  return ;  and  we  think 
it  should  be  so  intended  in  this  case.  The  certificate  of  the  attes- 
tation is,  "^  received  this  warning  on  record."  The  warning  a  per- 
son to  depart  a  town  implies  a  notice  to  such  person  to  quit,  and  in- 
volves a  service  upon  him  of  the  precept  issued  by  the  selectmen ; 
and  though  the  precept  may  be  termed  a  warning  In  common  par- 
lance, yet  in  the  statute,  which  provides  for  the  service,  it  is  with 
great  propriety  called  a  precept ;  and  it  does  not  take  the  legal 
character  of  a  notice  or  warning,  until  service  of  it  has  been  made. 
We  think  it  was  in  this  sense  that  the  town  derk,  in  his  attestation, 
used  the  term  warning  ;  and  that  the  tena  involves  a  service  of 
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the  precept,  as  being  necessary,  to  constitute  a  warning.  In  look- 
ing at  the  book  of  records,  we  find  that  in  all  other  cases,  where 
the  attestation  follows  both  the  precept  and  the  senrice  of  it,  this 
same  town  clerk  has  used  the  expression,  '<  rec'd  this  warning  on 
record."  There  can  be  no  doubt,  he  intended  the  attestation  should 
include,  in  the  term  warning^  both  the  precept  and  the  service ;  and 
we  think  by  intendment,  it  may  well  have  that ,  effect  On  the 
whole,  then,  we  are  satisfied  that  the  attestation  is  sufficient  to  show 
that  both  the  precept  and  the  service  of  it  was  entered  upon  the 
records  of  the  town  by  the  town  derk  in  due  time  to  give  them  a 
legal  effect  It  will  follow,  from  the  case,  as  made  by  the  except- 
ions, that  the  pauper  was  unduly  removed. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded. 


CASES 

ARGUED  AND  DETERMINED 

nr  THE 

SUPREME  COURT 

OF   THE 

STATE  OF  VERMONT, 

FOB  THE 

COUNTY  OF  RUTLAND, 

A.T  THX 

Febbuabt  Tebm; 

AWD  AT  THX 

CiBCUiT  Session,  in  June,  1856. 


PBESENT, 

Hon.  ISAAC  F.  REDFIELD,  Chief  Judge. 

Hon.  PIERPOINT  ISHAM,    |  j,..,.^^  j^_g 
Hon.  MILO  L.  BENNETT,    J  assistaitt  judges. 


Henbt  C.  Tapt  v.  The  Town  of  Pittsfobd. 
Highway.     Town  order. 

A  petition  for  the  diBContinumnce  of  a  highway,  laid  by  tiie  seleetmen,  hot  not  yet 
hnilt,  does  not  siupend,  or  prevent  their  immediately  proceeding  with  the  building 
of  the  highway. 

An  appeal  by  a  landowner  fk-om  the  laying  of  a  highway  vacates  the  previoos  orders 
of  the  selectmen  respecting  It,  and  suspends  all  their  operations  and  proceedings 
fbr  the  purpose  of  building  the  road. 
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A  person  who  baa  contracted  to  build  a  road,  laid  by  tbe  selectmen,  cannot  proceed 
with  his  contract,  aiter  he  receives  notice  of  sach  on  appeal,  and  recover  of  the 
town  therefor. 

Nor  can  he  recover  upon  an  order  given  by  the  selectmen  for  work  performed  after 
receiving  notice  of  such  an  appeal. 

The  order  counted  upon,  in  the  present  case,  held  to  have  been  given  for  such  work, 
and  not  in  compromise  of  a  claim  for  damages  for  such  a  termination  of  the 
contract. 

Assumpsit.  The  declaration  contained  a  special  count  upon 
the  town  order,  hereafter  described,  and  the  general  counts  for 
monej,  work  and  labor,  materials,  &c.  Plea,  the  general  issue ; 
trial  by  jury,  March  Term,  1855, — Pierpoint,  J.,  presiding. 

The  plaintiff  read  in  evidence  the  order  counted  upon,  which 
was  signed  by  a  majority  of  the  selectmen  of  the  town  of  Pitts- 
ford,  and  had  been  presented  to  the  treasurer  for  payment,  and 
was  in  the  words  following : 

"  The  town  treasurer  is  directed  to  pay  Heniy  C.  Taft  one  hun- 
''  dred  dollars,  it  being  in  part  payment  in  building  road  from  depot 
« to  foot  of  Town  hiU.    Pittsford,  September  26,  1853." 

From  the  other  testimony  of  the  plaintiff,  it  appeared  that  a  road 
was  laid  out  by  a  majority  of  the  selectmen  of  Pittsford,  in  June, 
1853,  from  the  depot  to  the  foot  of  Town  hill ;  and  that  about  the 
first  of  August,  1853,  said  selectmen  made  a  contract  with  the 
plaintiff  to  build  said  road,  which  was  two  hundred  and  six  rods 
in  length,  for  $2  per  rod,  $100  to  be  paid  as  soon  as  he  performed 
labor  on  the  road  to  that  amount ;  the  work  to  be  commenced  as 
soon  as  any  of  the  landowners  would  consent ;  that  the  landowners 
for  about  half  the  distance  soon  thereafter  consented,  and  the  plain- 
tiff commenced  work  under  his  contract,  and,  at  the  date  of  the 
order,  had  performed  labor  to  the  amount  of  $100 ;  and,  in  pay- 
ment therefor  the  above  order  was  given. 

The  defendants  offered  in  evidence  a  petition  to  the  county  court 
of  Ashur  Burditt  and  others,  for  the  discontinuance  of  said  high- 
way, which  was  served  on  the  12th  of  August,  1853,  with  a  record 
of  the  proceedings  thereon,  and  claimed  that  the  plaintiff  could  not 
recover  for  any  work  performed  under  his  contract,  after  the  ser- 
vice of  that  petition.  This  evidence  was  objected  to,  and  the  court 
excluded  it,  to  which  the  defendants  excepted. 

The  defendants  further  offered  in  evidence  a  petition  to  the 


288  RUTLAND  COUNTY. 


Taft  V.  Fitttfoid. 


county  court,  of  Chester  Granger  and  Joseph  Tottingham,  land- 
owners, objecting  to  the  laying  of  said  highway,  which  was  served 
on  the  first  of  September,  1853,  together  with  the  proceedings 
thereon,  which  resulted  in  the  discontinuance  of  said  highway; 
accompanied  with  proof  that  the  plaintiff  was  present  at  the  time 
said  petition  was  served,  and  knew  in  reference  to  it,  and  that  he 
was  then  requested  to  give  up  his  contract,  but  refused.  This  tes- 
timony was  objected  to  by  the  plaintiff,  but  was  admitted  by  the 
court,  and,  in  reference  to  this  testimony,  the  jury  were  instructed 
that  the  plaintiff  could  not  recover  upon  the  order,  if  the  value  of 
the  labor  performed  on  the  road  up  to  the  first  of  September,  1853, 
did  not  amount  to  $100,  or,  if  any  part  of  the  order  was  for  work 
and  labor  perfoimed  by  him  on  said  highway  afler  the  first  day  of 
September,  provided  he  then  received  the  notice  which  the  defend- 
ants' testimony  tended  to  show  was  given. 

The  plaintiff  offered  evidence  to  prove  that  he  made  expenditures 
in  preparing  to  execute  his  contract  for  building  said  highway,  in 
the  purchase  of  tools  and  otherwise,  before  the  first  of  September, 
1853 ;  but  this  testimony,  being  objected  to,  was  excluded  by  the 
court ;  and  the  court  further  charged  the  jury  that,  under  his  gen- 
eral counts,  the  plaintiff  could  not  recover  for  any  expenditures 
made  in  preparing  for  the  work,  and  that  he  could  only  recover  for 
the  value  of  the  labor  performed  up  to  and  including  the  first  day 
of  September,  if,  upon  that  day,  he  received  notice  of  the  land- 
owners' appeaL  Evidence  having  been  introduced  as  to  the  value 
of  the  work  done  up  to,  and  including  the  first  day  of  September, 
the  juiy  found  it  to  be  $5,  and  returned  a  verdict  in  favor  of  the 
plaintiff  for  that  sum.  To  the  admission  of  the  defendants'  testi-^ 
mony  which  was  objected  to,  and  to  the  exclusion  of  that  offered 
by  the  plaintiff,  and  to  the  chaise  of  the  court,  as  above  detailed, 
the  plaintiff  excepted. 

Briggt  ^.  Hyatt  for  the  plaintiffl 

W.  H.  Smith  and  RcherU  ^  ChiUenden  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 
Bedfield,  Ch.  J.    It  was  decided  by  this  court,  during  the  last 
jear,  intheoountyof  Franklin,  that  county  orders  are  not  negotia- 
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ble,  when  made  payable  to  order,  ehieflj  upon  the  ground  that  the 
question  of  the  authority  of  the  judges,  in  drawing  the  order,  should 
be  kept  open  to  examination,  into  whosever  hands  the  orders  might 
oome.  The  same  reason  would  apply,  with  even  greater  force, 
to  town  orders  drawn  by  the  selectmen.  But  see  DalrynvpU  y. 
Wkttingham,  26  Vt  345. 

If  the  selectmen  had  no  power  to  make  the  contract  for  building 
the  road,  at  the  time  they  made  it,  or,  if  the  appeal  of  the  land- 
owners suspended  all  right  to  proceed  with  the  work,  then  the 
order  is  not  binding,  unless  it  can  be  maintained  as  the  compromise 
of  a  controverted  claim,  or  in  some  other  mode. 

1.  The  order,  upon  the  face,  professes  to  be  in  part  payment  for 
building  the  road,  and  not  a  compromise  of  a  claim  for  damages, 
by  not  being  able  to  complete  the  work,  and  no  proof  seems  to 
have  been  given  to  sustain  the  order  upon  any  such  ground. 

2.  The  declaration  does  not  count  upon  any  such  claim  for  dam- 
ages. It  cannot,  therefore,  be  urged  as  a  substantive  ground  of 
recovery  aside  from  the  order. 

3.  Something  was  said  that  the  plaintiff  should  be  allowed  to 
recover  for  materials  which  the  plaintiff  had  provided,  with  the 
purpose  of  using  them  in  this  work.  The  difficulty  here  is,  that 
such  materiab  could  not  be  recovered  for,  under  the  general  counts, 
until  they  had  been  put  to  the  defendants'  use,  which  is  not  shown 
in  the  case. 

It  would  seem  that  the  case  must  turn  chiefly  upon  the  effect  of 
the  appeal  of  the  landowners.  For,  although  there  may  be  some 
ground  to  question  the  propriety,  ordinarily,  of  selectmen  going  for- 
ward and  building  a  highway,  before  the  time,  limited  by  statute, 
for  the  owners  of  land  to  throw  the  same  open  to  be  worked,  we 
are  not  able  to  see  any  satisfactory  ground  upon  which  the  power 
to  do  so,  by  consent  of  the  landowners,  is  denied.  And,  if  they 
have  the  power  to  build  the  road,  and  charge  the  town  with  the 
expense,  they  could,  of  course,  make  the  contract  they  did  with  the 
plaintiff.  But  it  seems  to  us  that  his  right  to  charge  the  town  with 
the  expense  of  performing  the  contract,  should  depend  upon  the 
continued  right  of  the  selectmen  to  go  forward  with  the  work.  In 
other  words,  the  plaintiff,  making  a  contract  with  a  public  board  of 
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officers,  is  bound  to  know  how  far  the  powers  of  such  officers  are 
limited,  and  in  what  event  they  cease  and  their  work  is  stayed,  and 
to  understand  that  his  contract  with  them  will  be  subject  to  such 
limitations  and  restrictions  as  the  general  public  statutes  of  the 
state  impose  upon  the  subject  matter. 

We  do  not  think  that  a  general  petition,  like  the  earliest  one  in 
the  present  case,  to  discontinue  this  highway,  could  have  any  such 
.effect  as  to  suspend  the  building  of  the  road.  It  is,  in  no  senses 
connected  with  the  laying  of  the  road,  by  the  selectmen,  although 
it  is  dependent  upon  their  refusal  to  discontinue  the  road.  And 
there  is  no  provision  in  the  statute  that  such  a  general  petition 
shall  stay  the  building  or  opening  of  the  road. 

But  the  petition  of  the  landowners  is  more  in  the  nature  of  an 
appeal  from  the  very  act  of  laying  the  road.  The  statute  provides, 
too,  that,  upon  such  petition  being  preferred  to  the  county  court, 
^^  the  opening  of  the  highway  shall  be  stayed  until  the  decision  of 
the  county  court."  This  word  "  opening,"  as  applied  to  a  highway, 
is  no  doubt  susceptible  of  some  uncertainty  in  its  import.  It  may 
refer  to  the  opening  of  the  land  to  be  wrought  into  a  highway,  or 
to  the  opening  of  the  highway  for  travel,  or  it  may  involve  all  the 
acts  intervening  between  the  two  events  referred  to  above ;  that  is, 
the  entire  building  of  a  highway,  in  popular  language,  is  implied 
in  the  opening  of  the  highway.  And,  in  this  sense,  it  might  in- 
volve the  paying  of  the  land  damages  to  those  through  whose  land 
the  highway  passed.  From  the  other  portions  of  the  same  pro- 
vision, it  seems  obvious  to  us  that  it  was  the  purpose  of  the  stat- 
ute to  suspend  all  proceedings  towards  erecting  the  survey  into  a 
highway.  This  section  provides  that  the  county  court  shall  make 
order  for  the  opening  of  the  road,  as  in  the  fifty-sixth  section,  which 
seems  to  imply  that  the  county  court,  if  they  establish  the  road, 
shall  make  aU  the  orders  anew,  both  for  opening  the  land  and  com- 
pleting the  road,  the  same  as  in  cases  originally  brought  to  that 
court  And  the  county  court  are  also  to  make  order  for  the  pay- 
ment of  land  damages,  and  to  issue  execution  in  default  of  pay- 
ment All  which  shows  very  fully  that  the  statute  was  intended 
to  bring  the  case,  as  upon  appeal,  into  the  county  court,  and  to  sus- 
pend all  proceedings  towards  building  or  opening  the  road.    And 
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this,  the  plaintiff  was  bound  to  know  might  occur,  when  he  made 
his  contract  And,  when  it  did  occur,  and  came  to  his  notice,  he 
was  bound  to  cease  his  operations. 

It  would  seem  that,  after  this  appeal,  the  selectmen  had  no  more 
power  to  charge  the  town  with  the  continued  expense  of  building 
the  road,  than  they  would  ha^e  had  after  the  road  had  been  actuallj 
discontinued.  The  effect  of  the  proceedings  is  eyidentlj  intended 
to  be  much  the  same,  as  to  building  the  road,  as  ordinary  appeals, 
that  is,  to  vacate  the  former  proceedings  in  laying  the  road ;  so 
that  the  laying  of  the  highway,  by  the  selectmen,  was,  in  effect, 
vacated  by  the  appeal,  as  really  as  it  was  by  the  final  decision 
accepting  the  report  of  the  county  court  oonmiissioners. 

We  think,  therefore,  the  court  were  right  in  restricting  the  re- 
covery to  the  work  done  before  the  service  of  the  appeal,  and  no- 
tice to  the  plaintiff. 

Whether  this  recovery  should  be  had  upon  the  order,  or  the 
common  counts  for  labor,  &c.,  is  not,  perhaps,  very  materiaL 

Judgment  affirmed. 


Fbakcis   a.    Bibge   and   Epwasd   W.   Bibgb   v.   Jacob 

Edgebton. 

CorUract,    Fraud  in  law, 

Constrnetioii  of  a  contraet  for  the  sale  and  delivery  by  G.  fr  G.  G.  to  the  plaintiA, 
of  a  quantity  of  logs,  as  to  the  place  of  delivery,  and  time  when  the  property 
would  vest  in  the  plaintiflk. 

The  role  recognized  and  laid  down  in  Hutehina  t.  Gilchrist,  (28  Yt.  82,)  In  reference 
to  the  poBeegsion  and  change  of  poBBeepion  of  logs,  upon  the  land  of  a  third  per- 
flon,  appUed  to  the  ihota  in  the  prewat  case. 

Tbov^ib  for  the  conversion  of  a  quantity  of  logs.  Plea,  the 
general  issue ;  trial  by  jury,  March  Term,  1855, — Pieepoint,  J., 
presiding. 

The  taking  of  the  property  was  admitted ;  and  it  was  admitted 
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that  the  defendant,  as  sheriff  of  Rutland  oountj,  took  them  upon 
writs  of  attachment  against  George  and  Gardner  Griffith,  as  their 
property,  and  that  the  same  were  regularly  disposed  of  up(xi  exe* 
cutions  subsequently  obtained  against  jsaid  Griffiths. 

The  plaintiffs  introduced  in  evidence,  a  contract  executed  .by 
them  and  George  Griffith  and  Gardner  Griffith,  which  was  as 
follows. 

^Agreement  made  this  twenty-firgt  day  of  December^  1858,  hehceen 
«  G.  ^  G.  Griffith,  o/  *  *  *  of  the  first  pcai,  and 
**  Francis  A,  and  Edward  W.  Birge,  of  *  *  *  of 
**  the  second  part  Witnesseth  : 

<'  That  the  said  party  of  the  first  part,  for  and  in  consideration 
^of  ihe  agreement  hereinafter  contained,  agrees  to  sell  and  deliver 
^  to  the  said  party  of  the  second  part,  good  sound  beech,  birch^ 
**  maple  and  basswood  logs,  to  be  delivered  and  loaded  on  the  cars 
^  of  the  Western  Vermont  railroad,  at  the  station  in  the  town  of 
^  Danby,  or  the  one  nearest  thereto,  by  the  first  day  of  August, 
"  1853,  to  the  amount  of  three  hundred  cords.  ♦  *  • 
*  [  Stipulations  as  to  the  size  and  quality  of  the  logs,  &c.]  * 
*  *  ''And  the  said  party  of  the  second  part,  in  consid- 
''  eration  of  said  logs  to  be  delivered  as  aforesaid,  agree  to  pay 
'^  to  the  said  party  of  the  first  part,  the  sum  of  four  dollars  for 
**  each  cord  so  delivered, — ^payments  to  be  made  as  follows,  viz : 
"  Whenever  fifty  cords  are  delivered  at  the  side  of  the  said  Western 
^  Vermont  railroad,  at  Danby,  as  aforesaid,  ^he  said  party  of  the 
^  second  part  will  pay  to  the  party  of  the  first  part  one-fourth 
*^  part  of  the  price  thereof  in  cash,  and  for  the  remaining  three- 
**  fourths,  will  give  their  promissory  note,  payable  at  the  Farmers 
**  Bank  in  the  city  of  Troy  aforesaid,  at  six  months ;  and  the  same 
"  for  each  fifty  cords,  whenever  delivered  as  aforesaid." 

Further  testimony  was  introduced  by  the  plaintiffs,  which  tended 
to  prove  that,  in  pursuance  of  said  contract,  the  said  Griffiths  cut 
on  their  own  land,  and  drew  and  delivered  for  the  plaintiffis,  by  the 
side  of  the  Western  Vermont  railroad,  in  Danby,  200  cords  of  the 
logs,  being  those  mentioned  in  the  declaration;  that  as  often 
as  they  so  delivered  fifty  cords,  they  notified  the  plaintiffs,  and 
the  plaintiffs  paid  them  therefor  four  dollars  per  cord,  as  speci- 
fied and  provided  for  in  said  contract;  that  the  place  where  the 
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logs  were  deposited,  was  upon  the  land  of  Jesse  Lapham,  adjoining 
the  station  or  depot  grounds  of  the  Western  Vermont  Raibx)ad 
Company,  in  Danbj. 

The  defendant's  evidence  tended  to  prove  that,  after  making  the 
said  contract,  one  Seth  Griffith,  who  had  a  similar  contract  with 
the  plaintiffs,  for  the  delivery  of  another  quantity  of  logs,  applied, 
in  behalf  of  himself  and  the  said  G.  &  G.  Griffith,  to  Aaron  R. 
Vail,  then  a  director  of  the  W.  Vt.  R,  Company,  residing  in  Danby, 
and  informed  him  of  said  contract  with  the  plaintiffs,  and  inquired 
of  him  what  facilities  for  the  delivery  and  loading  of  logs  the  said 
railroad  company  would  furnish.  The  convenience  and  advantage 
of  Lapham's  land,  for  the  purpose  of  depositing  and  loading  the 
logs,  was  spoken  of,  and  it  was  arranged  that  said  Vail  should  apply 
to  Lapham,  to  ascertain  whether  he  would  consent  to  have  the 
logs  put  upon  his  land ;  that  he  did  so,  and  that  either  said  Vail,  or 
the  said  Seth,  in  his  hearing,  informed  Lapham  that  the  said  Seth, 
and  the  said  G.  &  G.  Griffith,  had  contracts  for  getting  out,  and 
delivering,  on  the  railroad,  a  large  quantity  of  logs  for  the  plain- 
ti£&,  to  be  transported  over  the  W.  Yt  railroad,  and  asked  him  to 
consent  that  they  might  be  put  upon  his  said  land,  until  they  were 
put  on  the  cars,  and  that  upon  such  application,  said  Lapham 
consented. 

The  court  charged  the  jury,  that  if  they  found  that  the  logs 
were  cut  and  drawn  by  the  said  G.  &>  G.  Griffith,  upon  said  con- 
tract with  the  plaintiffs,  and  placed  by  the  side  of  the  railroad,  as 
stated  by  the  witnesses,  and  that  said  Griffiths  notified  the  plaintifiii 
that  they  had  delivered  the  logs,  and  the  plaintiffs  paid  said 
Griffiths  the  stipulated  price  for  the  logs,  agreeably  to  the  contract, 
that  the  logs  thereupon  became  the  property  of  the  plaintiffs  ;  and 
if  they  found  that  said  Lapham,  at  the  time  the  logs  were  placed 
upon  his  land,  knew  that  the  logs  were  left  there  for  the  plaindfis, 
that  the  logs  were  not  subject  to  attachment  upon  the  writ  against 
6.  ic  G.  Griffith,  and  their  verdict  should  be  for  the  plaintiffs  to 
recover  the  value  of  the  logs.  Yerdict  for  the  plaintifli.  Excep- 
tions by  the  defendant 

JS.  JEdfferton  and  &  H.  Bodges  for  the  defendant 

L  By  the  terms  of  the  contract,  the  lumber  was  Inrnght  by  the 
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plaintiffs  onlj  when  loaded  on  the  cars.  Until  then  it  was  not 
their  property,  nor  at  their  rbk,  although  they  paid  for  it  before, 
for  the  security  of  the  vendors, 

n.  The  place  where  the  lumber  was  taken,  was  provided  by  the 
Vendors  for  their  own  convenience,  without  any  participation  on  the 
part  of  the  vendees.  It  will  not  be  denied  that,  until  the  price 
was  paid,  the  lumber  continued  in  their  possession,  both  because 
the  property,  was  unchanged,  and  because  they  had  a  lien  upon  it 
for  the  price. 

The  situation  of  it  remained  unaltered,  and  no  such  substantial 
and  visible  change  of  possession  ever  took  place,  as  would  apprise 
any  other  purchaser  that  it  no  longer  belonged  to  the  Griffiths,  or 
such  as  has  been  uniformly  required  by  the  decisions  of  this  court, 
to  protect  a  sale  against  creditors.  1  Aik.  165  ;  2  Aik.  67  ;  2  Yt. 
185 ;  4  Vt  465 ;  5  Vt  235  ;  6  Vt.  623  ;  8  Vt.  339,  352 ;  11  Vt. 
683 ;  12  Vt  617 ;  13  Vt  419  ;  16  Vt  329,  419,  679. 

III.  The  vendors  were  bound  to  load  the  lumber  on  the  cars, 
and  it  remained  in  the  place  provided  by  them  for  that  purpose ; 
80  that  no  constructive  change  of  possession  can  be  presumed,  even 
though  the  property  had  been  changed. 

C.  L.  WiUiams  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

ISHAM,  J.  The  question  in  this  case  arises,  whether  the  logs, 
for  which  this  suit  is  brought,  were,  at  the  time  of  the  attach- 
ment, the  property  of  G.  &  G.  Griffith,  or  whether  they  were 
owned  by  the  plaintiffs.  If  they  were  the  property  of  G.  &  G. 
Griffith)  the  defendant  was  justified  in  taking  them  on  the  attach- 
ments in  his  hands.  The  contract  under  which  the  plaintiffs  claim 
title  to  this  property  was  made  on  the  21st  of  December,  1853,  in 
which  G.  &  G.  Griffith  agreed  to  sell  to  the  plaintiffs,  three  hundred 
cords  of  beech,  birch,  maple  and  basswood  logs,  to  be  delivered 
and  loaded  on  the  cars  of  the  Western  Vermont  railroad,  at  the 
station  in  Danby,  or  the  one  nearest  thereto,  by  the  first  of  August, 
1853.  Whenever  fifty  cords  were  so  delivered,  the  plaintiffs  were 
to  pay  them  one-fourth  of  .the  price  in  cash,  and  the  remainder  by 
a  note  at  six  months,  payable  at  the  Farmers'  Bank,  in  the  city  of 
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Troy ;  and  in  the  same  manner  for  each  fifty  cords  when  so  deliv- 
ered. In  pursuance  of  this  contract,  the  Griffiths  cut  on  their  own 
land,  and  delivered  for  the  plainti£&  by  the  side  of  the  Western 
Vermont  railroad,  in  Danbj,  two  hundred  cords  of  logs,  they  being 
the  same  which  were  taken  by  the  defendant,  and  as  often  as  fifly 
cords  were  delivered,  the  plaintiffs  were  notified  of  it,  and  the  pay- 
ment was  made  for  them,  as  provided  in  the  contract  That  deliv* 
ery  of  the  logs  was  an  appropriation  of  them  for  the  plaintiffs,  and 
as  between  the  parties  to  the  contract,  was  equivalent  to  a  delivery 
by  the  vendors,  and  the  payment  of  the  price  was  equivalent  to  an 
acceptance  of  their  possession  by  the  plaintiffs.  In  the  case  of 
Dixon  V.  Tates,  5  B.  &  A.  340,  it  was  observed  by  Justice 
Pahke,  that  <Uhe  appropriation  of  a  chattel,  is  equivalent  to 
delivery  by  the  vendor,  and  the  payment  of  the  price  is  equivalent 
to  the  acceptance  of  possession.  The  effect  of  the  contract  is  to 
vest  the  property  in  the  vendee."  There  was  nothing  further  to 
be  done  to  ascertain  the  quantity,  quality,  or  value  of  the  pro- 
perty under  that  contract,  and  by  its  terms,  the  plaintiffs  were  to 
receive  the  logs,  at  the  place  where  they  were  deposited.  As  be- 
tween the  parties  to  that  contract,  therefore,  we  think  the  plaintiffi 
have  shown  a  valid  title  to  the  logs.  The  important  inquiry  in  the 
case,  however,  arises,  whether  the  plaintiffs  have  perfected  a  good 
title  in  themselves  to  that  property,  as  against  the  creditors  of  the 
Griffiths.  It  is  a  general  principle,  that  a  title  to  personal  prop- 
erty may  pass,  as  between  the  parties  to  the  contract  of  sale,  and 
yet  be  ineffectual  as  against  the  creditors  of  the  vendor.  To  ren- 
der a  sale  valid,  as  against  such  creditors,  the  sale  must  be  accom- 
panied by  an  actual,  visible  and  substantial  change  of  its  possession. 
The  use  and  possession  of  the  property,  and  its  apparent  owner* 
ship,  must  not  remain  with  the  vendor.  This  general  rule  has 
been  \oo  frequently  decided  in  this  state  to  be  now  called  in  ques- 
tion, and  we  feel  no  disposition  to  do  it.  If  any  difficulty  exists,  in 
relation  to  the  authorities  on  this  subject,  it  has  arisen  from  the 
application  of  this  principle  to  doubtful  and  extreme  cases,  and  not 
from  any  doubt  that  has  ever  been  entertained  as  to  the,  necessity 
and  soundness  of  the  rule  itself. 

The  logs  in  question  were  placed  by  the  side  of  the  ndlroad,  on 
the  land  of  Jesse  Lapham,  by  his  permission  and  ccmsent^  and 
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upon  the  advice  and  request  of  Mr.  Vail,  one  of  the  directors  of 
the  railroad.  That  place  was  selected,  as  affording  the  best  facili- 
ties for  placing  the  logs  on  the  cars  of  the  road.  Mr.  Lapham  was 
notified,  at  the  time  his  consent  was  giren,  that  the  Griffiths  had  a 
contract  for  deliyering  on  the  railroad,  a  large  quantity  of  logs  for 
the  plaintiffs,  to  be  transported  over  the  road  to  them.  The  same 
notice  was  given  to  Mr.  Vail,  at  the  time  he  rendered  his  assistance 
in  obtaining  this  place  for  their  deposit  Both  Mr.  Lapham  and 
Mr.  Vail  then  knew  that,  when  the  logs  were  deposited  in  that 
place,  they  were  left  there  for  the  plaintifis.  In  the  appropriate 
and  emphatic  language  of  the  court,  in  the  case  of  BiUchifu  t. 
Oilchngt,  23  Vt  88,  "the  land  where  the  logs  were  deposited, 
became  the  ware-house  of  the  purchasers."  Under  such  circum- 
stances, the  logs  cannot  be  considered  as  remaining  even  in  the  con- 
structive possession  of  the  vendors. 

On  the  question  as  to  the  sufficiency  of  the  change  of  possession 
of  the  logs,  the  case  of  Butchins  v.  Gilckritt  is  a  very  decisive 
authority ;  indeed  it  is  impossible  to  sustain  the  attachments  made 
by  this  defendant,  without  overruling  the  authority  of  that  case. 
In  that  case,  as  in  this,  the  sale  was  of  a  quantity  of  logs,  lying 
upon  the  land  of  a  third  person,  and  placed  there  with  the  consent 
of  the  owner  of  the  land,  given  to  the  vendor  of  the  property.  If, 
in  that  case,  the  land  could  be  regarded  as  the  warehouse  of  the 
purchaser,  much  more  will  it  be  so  considered  in  this  case,  where 
it  was  by  the  license  of  Mr.  Lapham,  that  the  logs  were  deposited 
therefor  the  plaintifis,  and  for  the  purpose  of  completing  the  delivery 
of  them  under  that  contract  The  court,  in  that  case,  also  observed 
that  "  it  was  not  necessary  to  render  a  sale  of  l(^s,  under  such 
cucumstances,  valid,  as  against  the  creditors  of  the  vendor,  that 
there  should  be  a  change  in  their  situation ;  and  that  there  might  be 
a  change  in  the  possession,  while  the  nte  of  the  property  remained 
the  same."  That  principle  has  always  been  applied  to  property 
of  this  kind,  and  where,  from  its  cumbrous  character,  it  was  impos- 
sible or  difficult  to  make  a  more  visible  and  substantial  change  of 
its  possession.  The  rule  was  so  recognized  in  the  case  of  Hutchins 
T.  Gilchrist^  in  Sanborn  v;  KxUredgey  20  Yt  639,  atfd  in  State  v. 
Barkery  26  Yt  650.  The  same  general  rule,  and  a  similar  applica- 
tion of  ity  has  been  sustained  in  Connecticut  and  Massachussetts : 
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Mills  V,  Camp,  14  Conn.  219 ;  Naylor  t.  Dennie,  8  Pick.  198 ; 
Tansletf  v.  Zuner,  29  Com.  L.  288. 

It  was  insisted  that  the  provision  in  the  contract,  that  the  logs 
were  to  be  delivered  and  loaded  on  the  cars  of  the  railroad,  ren- 
dered it  necessary  that  they  be  actuallj  placed  on  the  cars,  before 
the  delivery  of  the  propeity  to  the  plaintiffs  was  complete,  and 
that  until  the  logs  were  so  placed  on  the  cars,  they  remained  in 
the  possession  of  the  Griffiths.  It  appears  from  the  case,  that  it 
was  the  understanding  of  all  the  parties,  that  the  logs  were  to  lie 
where  they  were  deposited,  by  the  side  of  the  road,  until  they 
were  placed  on  the  cars,  from  time  to  time,  as  the  plaintiffs  should 
direct  Under  these  circumstances,  we  think  that  placing  the  logs 
on  the  cars  had  no  connection  with  their  delivery  to  the  plaintiffs, 
nor  with  the  title  to  them.  It  is  rather  to  be  considered  as  a  con- 
tract on  the  part  of  the  Griffiths,  to  render  that  service  for  the 
plaintiffs  on  property  belonging  to  them,  the  title  and  possession  of 
which  had  become  perfected  and  vested  in  them,  not  only  as 
against  the  Griffiths,  but  also  as  against  their  creditors.  We  think, 
therefore,  that  this  property  was  not  subject  to  be  attached,  as  the 
property  of  the  Griffiths,  and  that  the  plaintifis  are  entitled  to 
recover. 

The  judgment  of  the  county  court  is  affirmed. 


The  Town  of  '  Pawxbt  v.  The  Rutland  &  Washington 

Railboad  Comfant. 

Master  and  servarU^    lAahility  of  railroad  company  for  acts  of 

sulhcontractors. 

The  Uftbility  of  b  nuuter  for  the  acta  of  his  eerranta  growB  ont  of|  aod  to  meaaiirad 
by  the  control  of  the  former  over  the  latter;  and  for  the  want  of  each  control 
the  principal  will  not  ordinarily  be  liable  for  the  acts  or  neglect  s  of  the  employeea 
of  a  sub-contractor  under  a  contractor  employed  by  him  to  do  a  specified  work. 

The  defendants  contracted  with  P.  &  XL  to  construct  certain  sections  of  their  rail- 
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road ;  and  tbej  sub-contracted  with  C.  to  erect  certain  abatments  thereon.  A  ser- 
vant of  C,  in  drawing  stone  for  such  abutments,  left  one  in  the  highway,  by  rea- 
son of  which  one  P.  was  injured,  and  recovered  of  the  plaintifib  for  the  damage 
sustained  by  him.  In  an  action  to  recover  of  the  defendants  the  damages  to 
which  the  plaintiffs  were  so  subjected,  it  teeu  held  that  the  defendants  had  no  control 
over  the  servant  of  C,  and  that  no  privity  existed  between  them;  and  that  the  de- 
fendants were  therefore  not  liable. 

Qitaere^  as  to  the  present  authority  of  Biuh  r.  Steinman^  1 B.  ft;  P.  404,  and  the  cases 
founded  upon  it. 

Action  on  the  case  to  recover  the  amount  the  plaintifl^  had 
been  compelled  to  pay  on  a  judgment  recovered  against  them  by 
one  Willis  Phelps,  for  an  injury  sustained  by  him  in  consequence 
of  the  insufficiency  of  a  highway  in  the  town  of  Pawlet,  and  the 
expenses  incurred  by  the  plaintiffs  in  defending  said  Phelps*  suit ; 
which  insufl5ciency  of  the  highway  the  plaintiffs  alleged  was  oc- 
casioned by  the  defendants  placing  and  piling  in  said  highway, 
divers  rocks  and  stones  to  be  used  in  constructing  defendants'  rail- 
road, and  railroad  bridges,  and  suffering  the  same  to  remain  there 
for  a  long  space  of  time.  Pica,  the  general  issue ;  and  trial  by  the 
court,  March  Term,  18oj5, — Pierpoint,  J.,  presiding.  The  Rut- 
land &  Washington  Railroad  Company  located  their  railroad 
through  a  portion  of  the  town  of  Pawlet ;  said  railroad  as  located, 
crossed  a  highway  running  east  and  west,  and,  after  crossing  said 
highway,  crossed  a  stream  known  as  Indian  River,  the  north  bank 
of  which  was  some  feet  south  of  the  highway  in  said  town  of  Paw- 
let The  defendants  entered  into  a  contract  with  Messrs.  Page  4* 
Eastman,  to  build,  construct  and  complete  to  running  order,  all  of 
said  railroad  lying  south  of  the  state  line  in  Poultney,  including  all 
that  part  of  the  nulroad  lying  in  Pawlet ;  said  Page  &  Eastman 
entered  upon  the  execution  of  their  contract,  and  in  the  prosecu- 
tion of  the  work,  they  let  the  job  of  building  the  abutments  for  the 
bridge  across  said  Indian  River  to  one  Hiram  Chandler.  Chand- 
ler with  his  own  men  commenced  and  completed  the  structure  of 
the  abutments.  The  stone  used  in  the  construction  of  the  abutr 
ments  were  quarried  by  the  laborers  of  Chandler,  at  some  distance 
from  the  bridge,  and  drawn  by  teams  over  the  aforesaid  highway, 
and  were  deposited,  a  part  on  the  north,  and  part  on  the  south  side 
of  the  river,  in  convenient  positions  to  be  used  in  building  the 
abutments.  In  drawing  the  stone  from  the  quarry  to  the  abut- 
ments, one  of  Chandler's  men  was  hauling  a  large  stone  on  a.  wag- 
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on,  and  when  on  said  highway  the  wagon  broke  down,  and  the 
stone  was  leil  lying  on  the  highway.  The  stone  was  moved  a  small 
distance  north  from  where  it  fell,  so  as  to  remove  it  further  from 
the  traveled  path  of  the  highway.  It  was  then  left  there  for  about 
a  we^k  or  ten  days,  when  said  Phelps  run  his  wagon  against  it,  oc- 
casioning the  injuries  for  which  he  recovei*cd  his  judgment  against 
the  town  of  Pawlet.  The  spot  where  the  stone  fell  from  the  wag- 
on, and  where  it  was  left,  was  not  where  the  stone  was  intended  to 
be  placed  for  building  tlie  abutments,  nor  was  it  in  the  limits  of  the 
railroad.  There  was  no  other  evidence  than  the  facts  above  stated 
to  connect  the  defendants  with  the  placing  and  leaving  said  stone 
in  said  highway,  and  they  insisted  that  the  plaintiffs  could  not  sus- 
tain this  suit  against  them ;  but  the  court  decided  otherwise,  and 
held  said  company  liable  for  placing  said  stone  in  the  highway  as 
aforesaid.     Exceptions  by  the  defendants. 

C  Z.  WiUiams  and  /.  B,  Beaman  for  the  defendants. 

E.  Edgerton  for  the  plaintiffs. 

The  plaintiffs'  right  of  recovery  is  sustained  by  the  cases  of  Dux- 
bury  V.  Vt  Central  R.  JR,  Co,  26  Vt.  751,  citing  Newbury  y»  Conn, 
S^  Pass,  R,  Co,^  not  reported  ;  Lowed  v.  Boston  S^  LoweU  R,  Co,^ 
23  Pick  31. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  question  in  this  case  is. important,  as  a  prac- 
tical one,  though  not,  I  apprehend,  attended  with  any  intrinsic  dif' 
ficulty.  The  plaintiffs  had  been  compelled  to  pay  to  one  Phelps,  a 
sum  of  money  to  compensate  him  for  damages  sustained  by  him  by 
reason  of  the  insufficiency  of  a  highway,  which  the  town  were 
bound  to  keep  in  repair ;  and  the  object  of  this  suit  is  to  recover 
an  indemnity  of  the  railroad  company.  The  defendants  had  loca- 
ted their  road  through  a  part  of  the  town  of  Pawlet ;  and  they 
made  a  contract  with  Page  &  Eastman  to  build,  and  complete  to 
running  order,  a  section  of  their  road,  including  that  section  of  it 
which  was  located  in  the  town  of  Pawlet  Messrs.  P.  &  E.  under- 
let a  job  of  building  the  abutments  of  a  certain  bridge  in  Pawlet  to 
Chandler ;  and  C,  with  his  own  men,  built  the  abutments ;  and  the 
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obstruction  in  the  highway,  which  caused  the  injury  to  Phelps,  was 
the  act  of  C's.  employees  in  drawing  the  stone  for  the  abutments  ; 
and  the  question  is,  can  the  railroad  company  be  held  responsible 
for  the  negligence  of  the  employees  of  C,  in  leaving  the  stone, 
which  caused  the  injury,  in  the  highway  ? 

The  general  principle  is,  that  a  master  is  liable  for  the  tortious 
acts  of  his  servant,  which  were  done  in  his  service  ;  and  this  respon- 
sibility of  the  master  grows  out  of,  and  is  measured  by  his  control 
over  his  servants ;  and  in  fact  it  begins  and  ends  with  it,  although 
there  are  cases  where  the  rule  has  been  satisfied  with  a  slight  de- 
gree of  actual  control  over  the  servant  Without  the  existence  of 
this  essential  element  of  control  and  direction  over  the  servant,  it 
is  difficult  to  discover  any  principle  which  can,  in  law,  make  the 
acts  of  the  servant  the  acts  of  the  master.  Though  it  may  be  as- 
sumed, in  the  case  before  us,  that  a  public  nuisance  had  been  com- 
mitted by  the  servants  of  the  sub-contractor,  Mid  a  particular  injury 
had  resulted  therefrom  to  Phelps,  and  for  which  the  town  had  been 
compelled  to  make  satisfaction,  yet  we  cannot  discover  anj  priviU^ 
existing  between  the  defendants  and  the  employees  of  the  sub- 
contractor. The  Contract  made,  for  the  building  of  the  abutments  to 
the  bridge,  was  for  a  lawful  purpose,  and  in  no  way  involved  the 
commission  of  a  wrong,  and  the  employees  of  the  sub-contractor 
were  not  the  servants  of  the  defendants,  or  under  their  controL 

There  are  no  particular  facts  in  this  case  to  connect  the  defen- 
dants with  the  employees  of  the  sub-contractor;  and  to  make  them 
the  servants  of  the  defendants,  unless  it  necessarily  grows  out  of 
the  relation  which,  it  may  be  claimed,  exists  between  the  defen- 
dants and  this  sub-contractor.  In  AUen  v.  Bayard,  (7  Queen's 
Bench,  960,)  it  was  held,  that  if  negligence  be  committed  in  the 
performance  of  a  piece  of  work,  undertaken  under  a  special  canirttet, 
the  contractor  is  onfy  liable  for  the  negligence. 

So  in  Reedie  v.  North  Western  Eailroad^  4  Exch.  Bep.  244,  the 
rule  was  laid  down,  that  the  owner  of  fixed  property  was  not  liable 
for  the  negligent  acts  of  the  servants  of  a  contractor,  who  had 
agreed  with  the  owner  to  execute  certain  works  upon  the  property. 

The  case  of  Knight  v.  Fox  et  oL  5  Exch.  Rep.  721  is  strongly 
in  point  In  that  case  a  railroad  company  had  made  a  contract 
with  a  person  to  build  a  section  of  their  road,  aud  this  person  had 


FEBRUARY  TERM,  1856.  801 


Fawlet  «.  B.  lb  W.  B.  Company. 


eontracted  with  another  person  to  build  a  bridge  on  that  section ; 
and  in  consequence  of  the  neglect  of  the  employees  of  the  sub- 
contractor, a  third  person  sustained  damage ;  yet  it  was  held  that 
the  contractor  was  not  liable  to  such  person  for  the  negligence  of 
the  employees  of  the  sub-contractor.  Much  less  would  the  railroad 
company  have  been  liable. 

In  Peachy  v.  Rowland  et  aL  16  Eng.  Law  &  Eq.  Rep.  442, 
the  defendants  had  made  a  contract  with  an  individual  to  fiU  in 
the  earth  over  a  drain,  which  was  to  be  made  for  them  over  a 
highway ;  and  the  earth  was  left  by  this  individual  in  such  a  situ- 
ation as  to  occasion  the  injury  to  the  plaintiff;  and  yet  it  was  held 
the  defendants  were  not  liable  for  his  neglect 

The  act  which  was  to  be  done  was  a  lawful  one,  and  in  no  way 
involved  the  commission  of  a  public  nuisance ;  but  it  became  so, 
purely  from  the  neglect  of  the  person  who  had  contracted  to  do  the 
job ;  and  upon  this  ground,  it  was  held  that  he  alone  was  liable  for 
the  damage  occasioned  to  the  individual.  It  was  at  one  time  sup- 
posed that  a  distinction  might  well  be  taken  between  the  owner  of 
real  estate  as  contradistinguished  from  the  owner  of  a  personal 
chattel,  and  that  the  former  was  liable  on  some  peculiar  ground  for 
injuries  resulting  from  the  negligent  conduct  of  any  one,  in  the 
management  of  such  property ;  but  by  the  later  cases  such  dis- 
tinction seems  to  have  been  disregarded ;  and  the  question  has  been 
made  to  turn  upon  the  ground,  whether  the  person  guilty  of  the 
negligent  act  which  occasioned  the  injury,  could  be  regarded  as  the 
servant  of  the  person  sought  to  be  charged  with  the  payment  of 
the  damages. 

There  may  be  some  cases,  however,  where  the  oWner  of  real  es- 
tate may  be  made  liable  for  damages  done  in  the  management  of  it, 
for  the  want  of  due  care  to  prevent  damage ;  as  in  the  selection  of 
incompetent  persons  to  do  the  job.  The  rule  of  law,  ^  Sic  tUere 
tuo,  et  alienum  non  laedas"  may  well  apply  in  such  a  case. 

The  case  of  Bush  v.  Stetnman,  1  B.  &  P.  404,  and  other  Eng- 
lish and  American  cases  founded  upon  that  case,  must  be  regarded 
as  much  impeached,  if  not  overruled  by  subsequent  cases.  Those 
who  wish  further  to  examine  this  subject  may  be  referred  to  6  M. 
&  W.  499  ;  9  M.  &  W.  710  j  4  Exch.  Rep.  244 ;  12  Adolp.  & 
Ellis,  737  i  7  Queen's  Bench.  960 ;  10  M.  &  W.  109. 
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In  the  case  before  us,  the  railroad  company  had  contracted  with 
Page  &  Eastman  to  build,  and  complete  to  running  order,  a  section 
of  their  road,  including  all  that  part  located  in  the  town  of  Pawlet ; 
and,  in  the  prosecution  of  their  job,  they  had  let  the  building  of  the 
abutments  for  the  bridge  across  Indian  River,  to  Hiram  Chandler ; 
and  the  injury  was  produced  by  reason  of  the  negligence  of  the 
hired  men  of  Chandler,  who  drew  the  stone.  The  case  finds,  that 
Chandler  and  his  men  completed  the  abutments ;  and  there  was 
nothing  further  in  the  case  to  connect  the  railroad  company  with 
the  negligent  act  of  the  hired  man  of  Chandler,  which  occasioned 
the  injury.  The  hired  men  of  Chandler  were  in  no  way  under  the 
control  of  the  railroad  company ;  and  they  cannot  be  said  to  have 
impliedly  saneHoned  the  negligence. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded. 


Charles  Clement  v.  Thomas  H.  Canfield. 
Liability  of  lessee  of  a  rcdlroad. 

The  lessee  of  a  railroad  is  an  agent  of  the  railroad  corporation,  within  the  meaning 
of  the  general  railroad  act,  (Comp.  Stat.  ch.  26,  h  41i)  making  the  corporation  and 
its  agents  liable  for  damages  occasioned  b7  want  of  fences  and  cattle  guards. 

AcTioK  ON  THE  CASE.  The  declaration  set  forth  the  construc- 
tion, by  the  Rutland  &  Washington  Railroad  Company,  of  their 
railroad,  and  a  lease  of  the  same  to  the  defendant ;  his  acceptance 
of  the  lease,  taking  possession  of  the  road,  and  running  cars  and 
engines  regularly  over  the  same,  and  that  lie  thereby  became  and 
was  liable  for  all  damages  which  should  be  done  by  him,  his  agents, 
or  the  engines  running  upon  said  road,  through  want  of  cattle 
guards  at  the  farm  crossings  of  said  road,  suitable  and  sufficient  to 
prevent  cattle  and  animals  from  getting  on  said  railroad :  and,  that 
the  plaintiff's  horse,  through  the  want  of  such  cattle  guards,  at  a 
&nn  crossing  described,  strayed  upon  the  said  railroad,  and  while 
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there,  was  struck  by  an  engine,  run  upon  said  railroad  under  the 
direction  and  authority  of  the  defendant,  and  killed. 

Plea,  the  general  issue ;  trial  by  jury,  March  Term,  1855, — 
PiERFOiNT,  J.,  presiding. 

The  plaintiff  introduced  in  evidence  a  lease  from  the  Rutland  & 
Washington  Railroad  Company  to  the  defendant,  of  their  railroad, 
depots,  engines,  cars,  machinery,  tools  and  all  other  real  and  per- 
sonal property  belonging  to  them,  for  the  term  of  five  years,  the 
defendant  paying  a  stipulated  rent  therefor,  and  covenanting  to  use 
said  railroad  and  property  for  the  transportation  of  freight  and 
passengers,  &c, — and  testimony  tending  to  prove  the  other  allega- 
tions in  his  declaration ;  but  the  only  connection  which  it  was  at- 
tempted to  show  that  the  defendant  had  with  the  running  of  the 
engine  by  which  the  plaintiff's  horse  was  struck,  was  that  it  was 
run  under  his  general  direction,  as  lessee,  and  in  pursuance  of  his 
lease,  the  engineers  and  other  hands  being  employed  by  him. 

The  defendant  requested  the  court  to  charge  the  jury  that  the 
defendant  was  not,  as  the  lessee  of  the  road,  the  agent  of  the  R.  & 
W.  R.  Company,  within  the  meaning  of  the  statute  on  this  subject; 
but  the  court  declined  so  to  charge,  and  did  charge  that  the  defend- 
ant, by  reason  of  running  the  railroad  under  his  lease,  was  the 
agent  of  the  railroad  company,  and  liable  for  the  injury  complained 

« 

of,  if  the  jury  found  the  other  parts  of  the  case  proved.  Verdict 
for  the  plaintiff.    Exceptions  by  the  defendant 

C.  L.  WiUiams  for  the  defendant 
E,  Edgerton  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfikld,  Ch.  J.  The  only  question  here  is,  whether  the  de- 
fendant, being  the  lessee  of  the  Rutland  &  Washington  railroad, 
and  running  the  same,  xinder  his  lease,  no  cattle  guards  at  a  cer- 
tain farm  crossing  adjoining  the  road  being  made  and  maintained 
according  to  the  requirements  of  the  general  railroad  act,  and  in- 
juiy  being  sustained  by  the  plaintiff  through  the  defect  of  such 
cattle  guards,  is  liable  for  such  injury. 

The  provision  of  the  general  railroad  law  is,  that  all  railroads 
shall  maintain  fences  and  cattle  guards,  at  all  farm  crossings,  for 
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the  security  of  the  landowners,  and  ^  until  such  fences  and  cattle 
guards  shall  be  duly  made,  the  corporation  and  its  agents  shall  be 
liable  for  all  damages  which  shall  be  done  by  theu*  agents,  or  en- 
gines, if  occasioned  by  the  want  of  such  fences  and  cattle  guards.'* 
The  question  is,  whether  a  lessee  can  run  a  railway  in  defiance 
of  this  provision  of  the  general  law  of  the  state.  If  that  is  so,  it 
certainly  shows  the  statute  very  defective,  and  liable  to  be  evaded 
by  a  very  hollow  device.  But  it  does  not  seem  to  us  there  is  any 
difficulty  in  extending  the  statute  to  every  one  who  runs  the  road, 
under  or  by  permission  of  the  company,  until  such  fences  and 
cattle  guards  are  erected.  The  word  agent  is  a  very  extensive 
term,  and  may  be  fairly  applied  to  almost  any  one  who  performs 
the  office  of  another.  This  lessee,  in  one  sense,  certainly,  is  the 
agent  of  the  company.  He  is  performing  their  functions,  and 
clothed  with  their  prerogatives,  or  he  could  not  be  allowed  to  take 
tolls,  or  freight  and  fare  upon  the  road,  or  to  run  engines  where  he 
does,  probably.  In  this  sense  he  is  the  agent  of  the  company. 
And  having,  as  such  agent,  acquired  the  powers  and  prerogatives 
of  the  company,  is  it  anythmg  unreasonable  that  he  should,  while 
exercising  such  powers  and  prerogatives,  be  subjected  to  the  same 
liabilities  which  the  law  imposes  upon  the  company  and  their 
agents  who  destroy  property  ?  But  it  is  said  that  a  lessee  is  not 
of  the  class  of  agents  referred  to  in  the  statute.  That  the  statute 
probably  refers  primarily  to  those  agents  of  the  company  who  are 
under  their  control,  like  engineers  and  conductors.  But  does  not 
the  very  relation  in  which  the  term  agent  is  used,  in  this  statute, 
show  that  the  legislature  must  have  adopted  that  most  extensive 
term  for  the  very  purpose  of  reaching  any  and  all  persons  who 
might  acquire  the  right  to  run  the  road,  under  the  powers  con- 
ferred upon  the  corporation  ?  Any  other  construction  would  seem 
to  be  contrary  to  the  fair  use  of  the  term  agent,  with  reference  to 
the  subject  matter.  I  am  weU  aware  that  a  lessee  is  not  the  agent 
of  the  corporation  for  all,  or  for  most  purposes.  But  in  this  sense, 
inasmuch  as  they  execute  these  important  public  functions,  under 
and  by  virtue  of  the  franchises  conferred  upon  the  corporation, 
they  may  fairly  be  regarded  as  their  agents,  for  the  purpose  of  ex- 
posing the  corporation  to  liability  for  allowing  their  road  to  be  run 
before  it  was  properly  fenced  and  guarded,  as  was  held  in  NeUon 
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V.  The  Vt.^  C.  R.  Co.,  26  Vt  717;  and  equally  for  the  purpose 
of  exposing  themselves  to  liability,  under  the  statute,  for  running 
engines  upon  the  road  and  killing  cattle,  through  defect  of  cattle 
guards. 

The  principle  of  the  case  is  much  the  same  as  in  Baxter  ats. 
Vermont  Central  Railroad,  22  Vt  365,  where  the  defendants  are 
made  liable  for  the  acts  of  the  contractor  in  claiming  right  of  emi- 
nent domain. 

And  the  declaration,  alleging  that  the  defendant  became  and  was 
liable  for  all  damages  caused  by  his  running  the  road,  through 
defect  of  cattle  guards,  is  well  enough.  This  is  the  very  liability 
which  the  statute  imposes  upon  the  company,  and  upon  all  its 
agents,  who  run  the  road,  or  assist  in  doing  so,  whereby  damage 
accrues.  It  is  true  that  the  statute  imposes,  primarily,  no  duty 
upon  any  one  but  the  corporation,  to  build  fences  and  cattle  guards; 
But  eveiy  one  is  made  liable,  who  runs  the  road,  by  or  under  the 
authority  of  the  corporation,  for  all  damages  caused  through  defect 
of  such  cattle  guards.  It  was,  therefore,  the  duty  of  the  defendant 
to  see  to  it,  that  such  cattle  guards  existed,  while  he  run  the  road, 
or  to  accept  the  other  altematiye  of  the  statute,  by  paying  all  dam- 
ages caused  through  the  defect. 

Judgment  affirmed. 


Silas  Gbegobt  v.  Reuben  R.  Thball. 
Declaration  on  jail  bond, 

A  deolantioii  upon  a  Jtil  bon^,  given  upon  an  arrwt  on  merae  prooen,  is  deftotira 
and  insoAcient  on  demurrer,  if  it  contains  no  averment  that  the.  person  arrested 
imprisoned  in  jail  at  the  time  ol  giving  the  bond. 


Debt  on  a  jail  bohd.  The  defendant  demurred  to  the  plaintifis' 
declaration.  The  county  court,  March  Term,  1855, — Piebpoint, 
J.,  presiding,*— overruled  the  demurrer,  and  held  the  dedaration 
sufficient,  to  which  the  defendant  excepted* 
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The  alleged  defect  in  the  demurrer  sufficiently  appears  in  the 
opinion  of  the  court 

R.  B.  ThraU  for  the  defendant 

«7.  B.  Bromley  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAM  J.  Seyeral  objections  have  been  taken  to  this  declaradon 
on  this  demurrer,  but  our  attention  has  been  directed  but  to  one  of 
them,  as  we  are  satisfied  that,  in  that  particular,  the  declaration  is 
defective.  The  action  is  brought  upon  a  jail  bond,  given  on  mesne 
process,  for  the  admission  of  one  Sylvanus  Bidwell  to  the  liberties 
of  the  jail  yard.  The  statute,  575,  §  21,  provides,  "  that  ev- 
^ery  person  imprisoned  in  jail  on  mesne  process,  or  on  execu- 
^  tion,  &c.,  may  be  admitted  to  the  liberties  of  the  jail  yard,  first 
<^  giving  a  bond  to  the  keeper  of  the  jail  in  the  form  prescribed  by 
^law."  An  actual  imprisonment  in  jail  is  necessary,  under  the 
statute,  before  a  bond  of  this  kind  can  be  taken  or  required ;  and 
such  was  the  construction  of  the  act  in  the  case  of  the  U.  S.  Bank 
y.  Thicker,  7  Yt  134.  When  a  person  is  under  an  arrest  merely, 
bail  to  the  officer  is  obtained  by  the  indorsement  of  their  names  on 
the  back  of  the  process ;  and  if  not  so  furnished,  the  officer  is  di- 
rected to  commit  the  person  arrested  to  jail,  when  a  jail  bond  may 
be  given ;  Ck)mp.  Stat  248  §  45.  This  being  an  official  bond, 
those  facts  must  be  stated  in  the  declaration,  which  authorized  the 
officer  to  require  and  take  the  bond,  otherwise  the  declaration  is  de- 
fective. There  is  no  averment  in  tbis  declaration,  that  Mr.  Bid- 
well  was  imprisoned  in  jail,  and  that  the  bond  was  given  in  order 
to  obtam  the  liberties  of  the  yard ;  nor  is  there  any  fact  stated, 
from  which  such  an  inference  can  be  drawn.  The  averment  in 
substance  is,  that,  by  virtue  of  a  writ  of  attachment  in  favor  of  the 
plaintiflr,  the  sheriffarrested  the  body  of  Sylvanus  Bidwell,  and  being 
80  arrested,  the  said  Bidwell  and  the  defendant  executed  the  bond 
on  which  this  suit  is  brought  It  is  consistent  with  this  averment  * 
that,  at  the  time  of  £he  arrest,  this  bond  was  required  and  taken  by 
the  officer  instead  of  taking  bail  by  indorsement  on  the  back  of  the 
writ    The  fact  that  it  was  so  given  must  be  treated  as  stated  and 
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admitled  by  the  demurrer.  Under  those  circumstances,  it  is  suffi- 
cient to  observe  that  this  bond  is  not  such  a  security  as  the  statute 
requires,  or  which  the  officer  is  authorized  to  take. 

The  judgment  of  the  county  court  is  reversed,  and  judgment  is 
rendered  for  the  defendant 


BEKJAauN  Barnes  v,  Elisha  Lapham,  and  Joseph  B.  Lap* 
HAM ;  Amasa  Bancroft  and  others,  Tnutees* 

Effect  of  confession  before  justice  upon  a  county  court  trustee  suit, 

A  eonfcMion  of  Judgment  before  a  Justice  of  the  peace,  in  punuanoe  of  (  4  of  obap. 
116  Comp.  Stat.,  operates  as  a  merger  of  the  original  cause  of  action ;  and  the  suit 
could  not,  before  the  act  of  1866,  (Laws  of  1866,  p.  18,)  thereafter  proceed  against 
persons  summoned  as  trustees,  eren  though  it  was  expressly  understood  that  the 
plaintiff  should  not  be  thereby  prijndiced  in  pursuing  the  trustees. 

Assumpsit.  The  defendants  plead  the  general  issue,  with  no- 
tice that  they  should  give  in  eyidence  the  following  speda]  matter, 
Tiz :  that  afler  the  commencement  of  the  suit,  and  before  its  entry  in 
the  county  court,  a  judgment  was  rendered  by  a  justice  of  the  peace, 
in  favor  of  the  plaintiff,  with  his  consent,  by  the  confession  of  the 
defendants,  for  the  amount  of  the  plaintiff's  claim,  and  the  costs 
then  accrued.  Trial  by  the  court,  March  Term,  1855, — Pierpoint, 
J.,  presiding. 

Upon  the  trial  it  was  conceded,  that  a  judgment  was  confessed  by 
the  defendants  to  the  plaintiff,  as  set  forth  in  the  notice,  but  with  the 
full  and  express  understanding  of  both  parties,  before  and  at  the  time 
of  said  confession,  that  the  said  cause  would  and  should  be  entered 
in  the  county  court,  for  the  purpose  of  charging  the  trustees ;  and 
that  the  plamtiff  should  in  no  way  be  prejudiced  or  hindered  from 
pursuing  and  perfecting  judgment  against  said  trustees,  in  said 
court,  in  the  usual  and  legal  course  of  proceedings.  Upon  these 
facts,  the  plaintiff  insisted  that  the  county  court  ought  to  disregard 
the  confession  of  judgment,  and  allow  the  cause  to  take  such  ooone 
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as  would  accomplish  the  object  of  the  trustee  process ;  but  the 
court  rendered  judgment  for  the  defendants. 
Exceptions  by  the  plaintiff. 

S.  Green  and  D.  E*  Nicholson  for  the  plaintiff. 

M.  H.  Cook  and  JE.  Edgerton  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  do  not  see  how  the  plaintiff  can  get  along 
with  his  case.  The  confession  of  judgment  operated  as  a  merger 
of  his  original  cause  of  action,  which  was  made  the  ground  of 
this  suit ;  and  the  agreement  of  the  parties  at  the  time,  that  this 
suit  should  go  on  for  the  purpose  of  charging  the  trustees,  and 
perfecting  a  judgment  against  them,  cannot  arrest  the  merger  and 
neither  can  the  defendants  be  estopped  from  using  the  merger  as  a 
defense  to  the  original  cause  of  action. 

The  statute  passed  last  fall  cannot  reach  this  case.  This  judg- 
ment was  rendered  at  the  March  Term  of  the  county  court,  1855 ; 
and  the  exceptfons  pending,  at  the  time  of  the  passage  of  the  act, 
were  but  in  the  nature  of  a  writ  of  error,  to  reverse  that  judgment. 

Judgment  affiimed  with  costs. 


Bowen  &  MoNambb  v.  Adpison  Buck  anb  David  Wak- 

BrEN. 

Illegal  coruideration. 

▲  note  ifl  Told  which  is  given,  either  wholly  or  in  part,  fbr  the  piurpoie  of  prooilitef 
the  BuppreMion  of  a  prosecution  for  an  ofltence  of  a  public  nature,  involving  mor- 
al turpitude,  and  aii^cting  the  public  morals  and  example. 

A  note  is  also  void  which  is  procured  by  a  representation  that  such  a  proeecutiOB 
has  been  commenced  and  an  agreement  to  stop  it,  even  if  such  representation 
Wii  ftUfe  tf  It  Wis  halleved  tad  aoted  npoii  by  the  ofipoaMe  party. 
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if  tbe  pretended  prowoBtion  was  for  obtaining  goods  by  fiUse  pretences  from  tbe 
payee  of  tbe  note,  it  will  make  no  dififerencej  in  this  respect,  as  to  its  validity,  tbat 
it  was  given  only  for  tbe  value  of  tbe  goods  obtained,  and  for  only  tbe  amount  of 
tbe  debt  Justly  due  tberefor  from  tbe  person  wbo  obtained  tbon. 

Assumpsit  upon  a  promissory  note.  Plea,  the  general  issue ; 
trial  by  jury,  March  Term,  1855, — Peck,  J.,  presiding. 

The  plaintiffs  produced  and  gave  in  evidence  the  note  declared 
upon,  the  execution  of  which  was  admitted.  It  appeared  that  Buck 
was  principal  in  the  note,  and  Warren,  the  other  defendant,  a 
surety  only. 

The  defendants  introduced  evidence  tending  to  show  that  on  the 
occasion  when  the  note  was  executed,  the  agent  of  the  plaintiffs  in 
taking  the  note,  represented  to  the  defendants  that  a  criminal  pros- 
ecution had  been  instituted  in  the  state  of  New  York  against  the 
defendant  Buck  for  obtaining  goods  of  the  plaintiffs,  for  which  the 
note  was  given,  upon  false  pretences ;  that  a  requisition  had  been 
obtained  from  the  governor  of  that  state  upon  the  governor  of  Ver- 
mont for  his  arrest,  and  that  the  latter  authority  had  issued  the 
proper  warrant  for  his  apprehension  and  delivery  to  the  custody  of 
the  officers  of  New  York  ;  and  that  he,  the  agent,  had  then  in  his 
custody  the  papers  necessary  for  that  purpose,*and  should  then  ar- 
rest the  said  Buck  thereon,  and  take  him  to  New  York,  unless  the 
defendants  should  execute  the  promissory  note  above  mentioned ; 
and  that  upon  the  said  agent  agreeing  that  the  prosecution  in  the 
state  of  New  York  should  be  stopped  and  discharged  the  defen- 
dants executed  the  note ;  and  were  induced  to  do  so  by  such  repre- 
sentations and  promise,  and  believing  such  representation  to  be 
true  and  relying  on  such  promise  ;  and  that  otherwise  they  should 
not  have  executed  it  It  appeared  that  the  defendant  Buck  was 
indebted  to  the  plaintiffs,  at  the  time,  to  the  full  amount  of  the  note, 
and  that  their  agent,  in  consideration  of  said  note,  discharged  said 
indebtedness.  There  was  evidence  tending  to  show  that  the  plain- 
tiffs received  from  the  defendants  nothing  more  than  what  was 
justly  due  them  for  said  debt  and  lawful  costs  previously  incurred 
thereon,  either  in  said  note  or  otherwise ;  and  there  was  also  some 
evidence  tending  to  show  that  on  the  occasion  of  giving  the  note 
there  was  something  paid  besides  the  note  over  and  above  the  debt 
and  costs,  for  expenses,  but  that  nothing  but  the  debt  and  legal 
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costs  was  put  into  the  note.  The  plaintiffs  gave  evidence  tending 
to  show  that  no  criminal  prosecution  had  ever  been  instituted 
against  said  Back  of  the  nature  above  mentioned ;  that  their  agent 
who  transacted  the  business  and  procured  the  note,  did  not  employ 
anj  menaces  or  representations  as  above  mentioned,  and  testified  to 
on  the  part  of  the  defendants  ;  and,  that  there  was  no  undertaking 
on  his  part,  that  the  prosecution  above  mentioned  should  be  stopped 
or  discharged.  There  was  no  evidence  that  Back  had  ever  com- 
mitted the  offense  charged,  except  what  is  above  stated. 

The  plaintiffs  requested  the  court  to  instruct  the  jurj  that  in  or- 
der to  sustain  the  defense  the  jury  must  find  either  that  the  plain- 
tiffs received  of  the  defendants  more  than  was  justlj  due  to  them 
from  Buck,  in  consequence  of  the  threats  and  representations  of 
their  agent,  or  that  there  was  an  actual  prosecution  pending  at  the 
time,  and  that  the  note  in  suit  was  given  upon  an  agreement  to 
stop  or  discharge  it.  They  also  requested  the  court  to  charge  the 
jury  that  the  plaintiffs  had  a  right  to  stop  a  prosecution  for  obtain* 
ing  goods  of  them  upon  false  pretences ;  or  at  least,  that  an  agree- 
ment on  their  part  to  stop  such  a  prosecution  and  settle  it  upon 
giving  the  note  would  not  vitiate  it,  or  render  it  void,  if  founded  on 
a  good  consideration  otherwise.  The  court  declined  so  to  charge ; 
but  did  instruct  the  jury,  among  other  things,  that  if  they  should 
find  that  the  plaintiffs'  agent  made  such  representations  as  the  de- 
fendants' evidence  tended  to  prove, — and  the  defendants  exe- 
cuted said  note  believing  such  representations  to  be  true,  and  upon 
an  agreement  of  the  plaintiffs  through  their  agent,  that  they  would 
cause  such  criminal  prosecution  to  be  stopped  and  discharged,  the 
note  was  void,  and  their  verdict  should  be  for  the  defendants ; — but 
unless  they  so  found,  then  their  verdict  should  be  for  the  plaintifis ; 
but  if  they  did  so  find  the  defendants  were  entitled  to  recover,  even 
though  the  jury  should  believe  that  no  offence  like  that  charged 
had  been  committed  by  Buck,  and  no  criminal  proceedings  had 
ever  been  instituted  against  him  for  such  an  offence,  and  that  the 
plaintiffs  received,  in  said  note  and  otherwise,  no  more  than  their 
due. 

To  this  refusal  to  charge,  and  to  the  charge  as  given,  the  plain- 
tiffs excepted ;  the  jury  having  returned  a  verdict  for  the  defen- 
dants. 
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S.  H*  Hodges  for  the  plaintiffs. 

I.  The  DOte  deck&red  on  embraced  no  more  than  was  due  to  the 
plainti08,  and  was  founded  on  a  good  and  sufficient  consideration. 
It  is  not  to  be  avoided  because  the  agent  of  the  plaintiffs,  in  order 
to  induce  the  defendants  to  execute  it,  agreed  to  stop  a  prosecution 
which,  in  fact,  had  never  been  instituted. 

The  crime  charged  was  a  mere  misdemeanor,  in  which  the  pub- 
lic were  not  concerned.  Even  in  England,  where  the  parties  in- 
jured are  relied  on  to  prosecute,  they  may  settle  such  offences  on 
receiving  amends.  The  sanction  oi  a  court  is  by  no  means  de- 
manded in  all  cases.  It  cannot  be  had,  for  instance,  where  the 
piocess  of  no  court  has  been  employed ;  Johnson  v.  Ogilhy^  3  P. 
Wms.  277  ;  Dra^  v.  Uersofiy  2  Esp.  N.  P.  C.  643  ;  FaUowes  v. 
Taylor^  7  T.  R.  475 ;  Beeley  v,  Wingfield,  11  East.  46 ;  Baker  v. 
Toimsmdy  7  Taunt  422 ;  Kirk  v.  Strickwood,  4  B.  &  Adi  421  i 
Ooodell  V.  Lowndes,  69  Q.  B.  464,  (6  Harr.  Dig.  3  ;)  Rex  v.  Lord 
Falkland,  Kyd  on  Awards  64,  (6  Ad.  &  El.  N.  S.  308  ;)  Mworthy 
V.  Bird,  2  Sim.  &  S.tu.  372,  (1  bond.  Ch.  R.  502  ;)  Keir  v.  Lee- 
man,  6  Ad.  &  El.  N.  &  308  ;  Orowell  v.  Gleason,  1  Fairf.  325,  (2 
U.  S.  Dig.  5  4;) 

Neither  the  plaintiffs  nor  their  agent  have  taken  a  step  to  im* 
pede  the  course  of  public  justice. 

n.  Neither  can  the  note  be  set  aside  on  the  ground  thAt  it  was 
obtained  by  duress  per  minas* 

1.  Buck  was  threatened  with  no  proceedings  but  such  as  were  in 
the  due  and  ordinary  course  of  law.  Of  these  duress  cannot  be 
predicated ;  to  allow  it  would  be  to  impeach  the  administration  of 
public  justice.  There  was  no  attempt  to  extort  anything  which 
was  not  honestly  due  from  him,  or  to  otherwise  abuse  legal 
process ;  Dixon  v.  OlmsUad,  9  Vt  310 ;  Vin.  Ab.  «  Duress"  B. 
13,  29,  32  &  25;  2  Inst.  462,  there  cited ;  1  Black  Comm.  136, 
137 :  Williams  v.  Broum,  3  B.  &  P.  68 ;  Fddy  v.  Berrin,  17 
Maine  338,  (4  U.  S.  Dig.  68.) 

2.  Warren,  though  a  surety,  can  take  no  advantage  of  any  duress, 
to  which  his  principal  was  subjected ;  Yin.  Ab.  **•  Duress"  B.  4,  6, 
7,  24,  26,  34 ;  Bac  ab.  <''  Duress ;"  Buscombe  v.  Standing,  Cro. 
Jac»  157 ;  Thoifq>9on  v.  Lockwood,  15  Johns.  256. 
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F.  J?',  ^mt^  and  RoherU  Sf  Chittenden  for  the  defendants. 

The  objection  to  a  recoTery  upon  the  note,  against  either  defen- 
dant is,  that  the  consideration  was,  in  part,  illegal.  In  such  case^ 
the  illegality  in  part  avoids  the  whole ;  Deering  t.  Chapman,  9 
Shepley,  488  ;  Hineshurgh  v,  Sumner  &  al.  9  Vt  23.  The  illegal 
consideration  here  was  the  agreement  to  compound  a  criminal  pros^ 
ecution. 

No  distinction  is  recognized  in  this  country,  (upon  this  point,) 
between  compounding  a  felony  and  a  misdemeanor ;  Hineshurgh  v. 
Sumner,  &  al.  9  Vt  23  ;  9  N.  H.  197  ;  6  N.  H.  225. 

Whether  or  not  Buck  had  been  guilty  of  the  offense  pretended 
is  unimportant.  The  illegality  of  the  consideration,  lies  in  agree* 
ing  to  stay  the  prosecution  therefor.  His  guilt,  or  innocence,  could 
not  be  determined  in  an  action  upon  this  note ;  Dixon  v.  0lm9* 
iead,  9  Vt  310. 

Again,  the  plaintiffs  are  estopped  from  averring  that  there  was 
no  such  prosecution,  &c. 

The  consideration  was  vicious,  upon  the  representations  as  made 
by  the  plaintiff'  agent  It  is  not  for  them  to  reply.  ^  True,  but 
we  make  it  good,  by  showing  that  those  representations  were  false." 
K  they  could  so  reply,  there  would  still  be  this  dilemma.  If  the 
plaintiffs'  representations  were  true,  the  consideration  was  illegal ; 
if&ke,  the  consideration  was  a  deceit  and  fraud. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  question  in  the  present  case  is,  whether, 
the  plaintiffs'  agent  having  induced  the  giving  of  the  note  in  s^it, 
by  representing  that  a  prosecution,  for  obtaining  goods  by  false  pre* 
tences,  had  been  instituted  in  the  State  of  New  York,  and  the 
proper  steps  taken  to  arrest  the  defendant  Buck,  in  this  state,  for 
the  purpose  of  carrying  him  into  New  York  for  trial,  and  by  agree- 
ing to  settle  and  stop  the  prosecution,  the  note  is  cc^ctable,  even 
if,  in  point  of  fact,  the  representations  were  false. 

The  plaintiffs'  f^nt  having  obtained  the  note  by  these  represent 
tations,  and  the  plaintiffs  now  seeking  to  enforce  the  note,  impli- 
cates the  plaintiffs  in  these  transactions  of  their  agent  And  having 
made  the  representations  and  induced  the  defendants  to  act  upon 
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them,  they  would  now  be  estopped  from  denying  them,  so  that  as 
to  both  parties  probably,  as  is  held  ii>  Dixon  y.  Olmgiead,  9  Yt.  310, 
we  may  now  regard  as  facts  all  the  representations  which  were 
made  and  acted  upon,  and  equally  that  the  defendant  is  to  be 
treated,  as  he  chose  to  treat  himself,  as  guilty. 

In  this  view  of  the  facts  it  is  obvious,  from  the  English  cases  re- 
ferred to  in  the  argument,  and  which  are  thoroughly  reviewed  in 
the  late  case  of  Kier  v.  Leeman,  6  Ad.  &  Ellis,  N.  S.  308,  that 
they  are  not,  perhaps,  altogether  reconcilable ;  or  the  principle,  up- 
on which  they  profess  to  go,  easily  to  be  discovered.  But  it  is  cer- 
tain that  the  English  statutes  and  the  English  practice,  allow  the 
party  aggrieved  far  more  control  and  agency  in  wielding  criminal 
prosecutions  for  his  own  private  advantage  than  has  ever  been  al- 
lowed here.  It  seems  to  be  supposed  there,  that  in  a  certain  dass 
of  inferior  misdemeanors,  the  party  aggrieved,  and  who  has  a  pri- 
vate remedy  for  the  same  act,  may  use  the  criminal  prosecution  for 
the  mere  purpose  of  compelling  a  settlement  of  the  private  injury, 
and  when  the  party  is  satisfied,  the  public  prosecution  is  disposed 
of  by  a  nominal  fine.  This  has  always  been  the  English  practice 
as  to  assaults  and  batteries,  and  it  is  obvious  they  have  extended 
it  to  a  class  of  misdemeanors  affecting  chiefiy  the  interest  of  private 
persons,  like  nuisances ;  Baker  v.  Totvnsendy  7  Taunt.  422 ;  M- 
worthy  V.  Birdy  1  Sim.  &  Stu.  372  ;  BeetHy  v.  Wingfield,  11  East. 
46 ;  Draye  v.  Jbersoriy  2  Esp.  C.  643  ;  FaUowes  v.  Taylor,  7  T. 
R.  475. 

But  in  a  class  of  cases  quite  numerous  in  the  English  books,  it 
seeips  to  have  been  considered  that  if  the  prosecution  was  one  af- 
fecting public  morals  or  example,  it  could  not  be  controlled  by  a 
private  party,  for  his  own  purposes.  Of  this  character  are  the  fol- 
lowing: Pod  V.  Bousjield,  1  Camp.  55,  which  seems  to  have  been 
a  case  of  paying  money  to  hush  a  prosecution  for  perjury  in  an  affi- 
davit ;  Edgcomh  v.  Rodd,  5  East  294,  was  a  prosecution  for  dis- 
turbing a  religious  meeting,  and  the  court  held  it  could  not  be  com- 
promised by  the  parties  mainly  affected ;  Collins  v.  EUmton,  2 
Wilson,  341,  349,  where  it  was  held  that  a  contract  to  withdraw  a 
prosecution  for  perjury  is  founded  on  an  unlawful  consideration, 
and  void ;  and  in  the  principal  case  referred  to,  Kier  v.  Leeman,  it 
was  held  that  the  '*  parties  might  compromise  all  offences,  though 
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made  the  subject  of  a  criminal  prosecution,  for  which  the  injured 
partj  might  sue  and  recover  damages,  but  that  in  the  present  case 
the  offence  is  not  confined  to  personal  injury,  but  is  accompanied 
with  riot  and  obstruction  of  a  public  officer  in  the  execution  of  his 
dutj.  These  are  matters  of  public  concern,  and  therefore  not  le- 
gally the  subject  of  a  compromise." 

This  is  the  latest  English  case  on  the  subject  which  has  been 
brought  to  our  notice.  The  distinction  here  attempted,  if  we  cor- 
rectly apprehend  the  meaning  of  the  learned  judge,  is  between  pros- 
secutions  for  such  acts  as  exclusively  affect  private  persons,  and 
involve  no  considerable  proportion  of  moral  turpitude,  or  any  infa- 
my of  punishment,  or  personal  disqualification,  or  seriously  affect 
the  public,  that  is  between  assaults  and  batteries,  and  nuisances,  and 
offences  of  this  grade,  and  such  as  involve  the  offender  in  infamous 
punishment,  and  personal  disability,  and  extensively  concern  the 
public  order  and  well-being.  There  is  another  distinction  aimed 
at,  but  not  well  defined ;  it  is  that  the  class  of  crimes  which  the 
English  law  wiU  not  fdlow  the  injured  party  to  compromise,  are 
those  which  involve  something  entirely  different  from  the  mere  act 
which  constitutes  a  private  injury.  As  theft,  for  instance,  which 
always  involves  a  trespass,  or  embezzlement,  which  involves  a  lia- 
bility for  the  money  or  thing  embezzled ;  but  beyond  all  this  there 
is  involved  a  felonious  purpose  and  intent,  which  constitutes  the 
essence  of  the  crime,  and  which  seriously  concerns  the  administra- 
tion of  public  justice. 

To  apply  these  distinctions  to  the  present  case,  it  is  obvious  that 
the  obtaining  goods  by  false  pretences,  does  involve  an  act  for 
which  a  private  action  will  lie,  as  was  held  by  this  court  in  Poor  y. 
Woodbum,  25  Vt.  234.  It  is  true,  the  party  selling  the  goods 
under  the  alleged  false  pretences,  is  precluded  from  an  action  of 
tort,  by  insisting  upon  his  securities  taken  upon  tlie  sale  and  at- 
tempting to  enforce  them^  thereby  affirming  the  sale.  It  is  consid- 
ered that  he  must,  upon  the  earliest  notice  of  the  alleged  fraud, 
abandon  his  securities  and  demand  the  goods,  Ktngsford  v.  Merry^ 
34  Eng.  R.  607.  If  so,  he  may  bring  trover  as  in  the  case  last 
dted,  and  in  Miznmmons  v.  Joslin,  21  Yt  129,  but  the  party 
cannot  hold  on  upon  his  contract  for  the  price  of  the  goods,  and 
also  sustain  an  action  for  the  fraud,  as  the  remedies  are  deemed  in- 
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consistent ;  ba^  there  is  something  more  than  the  mere  conversion 
of  the  party's  goods  in  this  offence.  There  is  involved  fraud  of  a 
very  dangerous  character  to  public  confidence,  and  in  the  punish- 
ment of  which  the  public  have  a  deep  interest,  and  which,  by  the 
law  of  most  commercial  states,  is  attended,  upon  conviction,  with 
infamous  punishment  and  personal  disability.  At  common  law, 
this  class  of  frauds  was  regarded  as  intimately  related  to,  if  not  in 
fact,  a  part  of  the  crimen  faUi. 

We  think,  therefore,  that  by  the  rules  of  the  English  common 
law,  the  use  made  of  this  prosecution  for  the  public  offence,  to  com- 
pel security  for  the  price  of  the  goods,  renders  the  contract  void  as 
against  the  soundest  principles  of  public  policy.  In  regard  to  this 
class  of  offences,  with  us  denominated  high  crimes  and  misdemean- 
ors, under  the  revised  statutes,  it  was  long  since  decided  by  this 
court,  that  prosecutions  after  the  offender  was  arrested  and  bound 
for  his  trial  before  the  court  having  jurisdiction  to  try,  must  be  by 
the  public  prosecuting  officers  ;  StcUe  TVectsurer  v.  Hiee  et  aZ.  11 
Yt  339.  The  important  distinction  between  the  mode  of  pros- 
ecuting offences  in  England  and  this  country,  is  there  pointed  out, 
and  commented  upon  by  Williams,  Ch.  J.,  and  in  this  state,  there 
can  be  no  question,  we  think,  that  the  use  made  of  this  public  ac- 
cusation of  crime  has  long  been  regarded  as  an  abuse  of  public  jus- 
tice to  private  and  sinister  ends,  which  the  law  will  not  allow. 
The  cases  of  Sumner  v.  Hinesburgh,  9  Vt.  23 ;  and  Dixon  v. 
Oimstead,  id.  310^  seem  to  cover  the  important  question  involved  in 
this  case,  and  the  case  of  Shaw  v.  Spooner,  9  N.  H.  196,  is  al- 
most identical  with  the  present,  and  all  these  cases  stand,  as  we 
think,  upon  ground  that  is  altogether  unassailable. 

I  question,  very  seriously,  whether,  in  this  state,  a  private  person 
has  any  right  to  use  any  public  or  private  prosecution  for  crime  of 
any  grade,  for  the  purpose  of  inducing  a  settlement,  security  or 
payment  of  a  private  claim  for  private  loss  or  injury.  At  all 
events  it  must  be  considered  as  well  settled  everywhere,  that  no 
snch  use  can  be  made  of  a  prosecution  for  a  crime  of  the  character 
here  indicated. 

The  fact,  that  this  note  was  given  for  the  agreed  price  of  the 
goods,  is  certainly  not  decisive.  The  party  without  the  use  made 
of  the  public  prosecution,  might  not  have  been  able  to  obtain  secu- 
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ritj  for  that  amount,  or  any  part  of  it    If  so,  he  should  not  have 
resorted  to  this  abuse  of  a  public  prosecution.    It  is  not  duress, 
but  illegality  which  makes  thid  contract  ineffectuaL    This,  of  course, 
may  be  taken  advantage  of  by  all  parties  in  defense. 
Judgment  affirmed. 


The  CoiiMERciAL  Bank  of  Albany  v.  George  W.  Strong. 
Sufficiency  of  proof.    Bills  of  exchange  ;  notice  of  dishonor, 

A  decision  of  the  oonntjr  couii^  as  to  the  sufficiency  of  certain  proof,  iuld,  to  reftr 
to  ita  character,  or  quality  and  oompetenoy,  and  not  merely  to  Iti  quantity  or  force 
in  convincing  the  mind. 

A  notice  of  the  dishonor  of  a  bill  of  ezohange,  or  promliBory  note,  should  be 
addressed  to  an  endorser  at  the  place  of  his  residence,  unless  he  is  shown  to  have 
a  place  of  private  business  elsewhere.  The  office  of  a  corporation,  of  which  he  ia 
an  officer,  (in  this  case  the  president,)  in  a  town  diiferent  from  that  In  which  be 
resides,  will  not,  in  the  absence  of  proof,  be  regarded  ajB  his  private  business  place; 
and  a  notice  addressed  to  him  there  will  not  be  sufficient 

That  a  notice  to  an  endorser  was  seasonably  depodted  in  the  post  office,  need  not 
be  proved  by  a  single  witness.    If  more  persons  than  one  participated  in  the  act,  - 
the  testimony  of  all  of  them  should  be  adduced. 

Consideration  of  the  probability  as  to  the  manner  in  which  the  notice  in  the  present 
caae  was  directed  and  sent  to  the  defendant ;  and  of  the  testimony,  in  reference  to 
its  legal  sufficiency,  to  prove  that  the  notice  addressed  to  the  defendant  as  endor- 
ser, was  put  into  the  post-office,  seasonably  to  charge  him. 

Assumpsit  against  the  defendant  as  an  endorser  of  a  bill  of 
exchange,  drawn  by  the  Rutland  &  Washmgton  Railroad  Com- 
pany, by  George  W.  Strong,  president,  upon,  and  accepted  by  the 
treasurer  of  that  company,  dated  at  the  office  of  the  R.  &  W.  R. 
Ck>.,  West  Poultney,  and  made  payable  to  the  order  of  Eastman 
&  Page,  at  the  American  Exchange  Bank,  New  York,  endorsed 
by  Eastman  &  Page,  John  Bradley,  George  W.  Strong,  J.  W. 
Baldwin,  and  M.  Clark.  Plea,  the  general  issue ;  trial  by  the 
court,  September  Term,  1855, — Pierpoint,  J.,  presidmg. 

The  drawing,  acceptance,  endorsements,  presentment,  non-pay- 
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ment  and  protest  of  the  bill  were  duly  proved.  The  testimony 
tending  to  prove  notice  to  the  defendant  of  the  non-payment  and 
protest  was  as  follows : 

The  notary,  by  whom  the  bill  was  protested,  deposed  that  he 
enclosed  to  the  cashier  of  the  plaintiffs  a  notice,  in  due  form,  to  the 
defendant  as  endorser.  Attached  to  his  deposition  were  three 
notices,  produced  and  exhibited  to  him  by  the  defendant,  which  the 
notary  testified  were  filled  up  in  his  hand-writing,  but  he  could  not 
testify  further  as  to  their  identity.  One  of  these  notices  was 
addressed,  on  the  inside,  to  ^  George  W.  Strong,"  and  purported  to 
be  a  notice  to  him  as  endorser,  and  was  directed  on  the  outside  to 
"  Creorge  W.  Strong,  Esq.,  West  Poultney,  Vt.";  another  was  ad- 
dressed, on  the  inside,  to  "  George  W.  Strong,  Pres't  Rut.  &  Wash. 
R.  Ck>.,"  and  purported  to  be  a  notice  to  him  as  drawer,  and  had 
the  word  ^  Rutland"  on  the  lower  right  hand  comer,  in  writing 
different  from  that  of  the  notary  ;  and  the  other  was  addressed  on 
the  inside  to  "  Geo.  W.  Strong,  Esq.,  Pres't  &c,  and  to  Geo.  W. 
Strong,"  and  purported  to  be  a  notice  to  him,  both  as  drawer  and 
endorser,  and  was  post-marked  with  the  New  York  City  post-office 
stamp,  and  was  directed  on  the  outside  to  ''  Geo.  W.  Strong,  Esq., 
Ptes't,  and  Geo.  W.  Strong,  West  Poultney,  Vt" 

William  D.  Case  testified,  that  during  the  month  of  June,  1854, 
he  was  a  clerk  in  the  Commercial  Bank  of  Albany ;  that  it  was 
his  special  duty  to  make  a  record,  in  a  book  kept  for  that  purpose, 
of  the  notices  of  protests  of  the  non-payment  &c.,  of  notes,  bills  of 
exchange.  Sec,  received  at  the  bank,  and  to  send  said  notices  to 
the  different  persons,  whose  paper  had  been  protested ;  that  in  the 
forenoon  of  the  20th  of  June,  1854,  said  bank  received  by  mail, 
firom  the  city  of  New  York,  a  notice  of  the  protest  for  non-pay- 
ment of  the  bill  of  exchange  or  draft  in  question,  and  that  enclosed 
with  said  notice,  were  four  notices  in  all  respects  like  it,  addressed 
to  George  W.  Strong,  Merritt  Clark,  James  W.  Baldwin,  and  John 
Bradley ;  that  on  the  20th  of  June,  1854,  in  the  forenoon,  and 
immediately  after  the  receipt  by  said  bank,  of  sud  notice  of  said 
protest,  he  enclosed  one  of  said  four  notices  of  protest,  which  was 
addressed  to  George  W.  Strong,  in  an  envelope,  which  was  ad* 
dressed  by  him  to  ^  George  W.  Strong,  Rutland,  Vermont,"  whose 
plaee  of  residence  was  OHnmanicated  to  him  by  the  cashier  of  said 
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bank,  on  his  inquiry  for  the  residence  of  said  Strong,  at  the  time  of 
addressing  said  letter ;  that  af^er  enclosing  said  notice  in  the  enve- 
lope addressed  to  said  Strong,  he  laid  it  on  his  desk,  to  be  taken 
and  deposited  in  the  post-office  in  Albany,  and  afterwards,  on  that 
day,  the  letter  was  gone  from  his  desk ;  that  it  was  the  daily 
and  special  duty  of  £dwin  W.  Belden,  the  youngest  clerk,  to  take 
all  letters  from  the  bank  to  the  post-office,  and  in  his  absence  it  was 
the  duty  of  James  P.  White,  the  next  oldest  clerk,  and  in  the 
absence  of  both,  he,  said  Case,  took  the  letters ;  that  it  was  bis 
daily  and  uniform  practice  to  place  all  his  letters,  including  those 
enclosing  notices  of  protest,  on  his  desk ;  that  each  derk  had  his 
separate  desk,  and  no  person,  excepting  the  officers  of  said  bank, 
could  have  access  to  them ;  that  he  did  not  know  the  residence  of 
said  Strong,  at  the  time  of  enclosing  said  notice  to  him,  but  was 
informed  and  directed  by  the  cashier  so  to  direct,  and  he  did  so 
direct  it ;  that  the  wotd  ^  Rutland,"  at  the  lower  right  hand  comer 
of  the  notice,  addressed  to  George  W.  Strong,  Fres't  of  the  Rut 
&  Wash.  R.  Co.,  attached  to  the  deposition  of  the  notary,  was 
made  by,  and  in  his  (the  said  Case's)  handwriting. 

Edwin  W.  Belden  deposed,  that  on,  prior  and  subsequent  to  the 
20th  of  June,  1854,  he  was  a  clerk  in  the  Commercial  Bank  of 
Albany,  and  that  if  he  took  a  letter  from  the  desk  of  William  D. 
Case,  on  the  said  20th  of  June,  1854,  or  at  any  other  time,  for  the 
purpose  of  depositing  the  same  in  the  postK)ffice,  at  Albany,  he  did 
so  deposit  the  same,  on  the  same  day  on  which  it  was  taken  for 
deposit  in  said  office ;  that  it  was  his  duty  to  take  the  letters  from 
the  said  bank  to  the  post-office,  and  he  usually  did  so,  during  the 
month  of  June,  1854 ;  that  he  generally  took  the  letters  from  the 
bank  to  the  post-office,  and  had  frequently  taken  letters  from  the 
desk  of  Case,  and  deposited  them  in  the  postroffice  at  Albany ;  and 
on  his  cross-examination  he  deposed,  that  he  had  no  recollection 
of  ever  taking,  or  putting  into  the  post-office,  a  letter  addressed  to 
the  defendant 

James  P.  White  deposed  to  substantially  the  same,  in  effect>  with 
Belden— ^that  if  he  took  such  a  letter  from  the  desk  of  Case,  to 
deposit  in  the  post-office,  he  did  so  deposit  it  on  the  same  day,  &c 

The  foregoing  was  all  the  testimony  upon  this  point,  except  that 
it  appeared  that  the  residence  of  the  defendant  was  in  Rutland, 
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aod  that  the  office  of  the  Rutland  &  Washington  Raikoad  Com- 
pany was  in  West  Poultney. 

The  court  found  the  facts  proved  as  stated  in  the  foregoing  tes^ 
timony  of  the  witnesses,  but  upon  that  evidence  they  decided  that 
there  was  not  sufficient  proof  of  notice  to  the  defendant,  to  charge 
him  as  endorser,  and  rendered  judgment  in  favor  of  the  defendant. 

Exceptions  by  the  plainti£&. 

R.  F,  Langdon  and  E.  N.  Briggg  for  the  plaintiffs. 

Due  notice  by  the  plaintifl^  to  the  defendant  is  proved  by  the 
depositions  of  the  notary,  Belden  and  White,  and  by  the  testimony 
of  Case,  and  by  the  fact  that  these  notices  were  in  the  possession 
of  the  defendant 

As  a  general  rule,  direct  testimony  is  required,  but  the  court  will 
receive  any  testimony  tending  to  prove  the  delivery  of  the  letter, 
containing  the  notice,  to  the  post-office,  in  due  time. 

The  facts  are  before  the  court,  and  their  sufficiency  to  prove  the 
notice  is  a  question  of  law.  4  Camp.  192,  Hetherington  v.  Kemp* 
Chitty  on  Bills  (1842  ed.)  658,  and  659  note  a;,  ch.  5  p.  2. 
Byles  on  Bills  219.  3  Camp.  879,  Hagedon  v.  Reed,  5  Johns. 
375-^78,  MiUer  v.  Bacldeg,  note  a. 

0.  L,  WiUicans  and  Z.  G.  KeUogg  for  the  defendant. 

Notice  to  the  defendant  as  endorser  should  be  proved  by  positive 
evidence,  and  not  left  to  inference.  Chitty  on  Bills,  511  and  notes 
643,  646.  Hawke$  v.  SaUer,  15  C.  L.  R.  125.  Tao9ey  v.  WiU 
UamSj  25  C.  L.  R.  269.  Bank  of  Vergennee  v.  Oameronj  7 
Barb.  143, 

The  only  decision  made  by  the  county  court,  was  that  there  was 
not  sufficient  proof  of  notice.  This  was  a  question  of  fact,  and 
therefore  is  not  revisable  in  this  court     1  Green.  Ev.  61,  §  2. 

The  opinion  of  the  court  was  delivered  by 

Rebfield,  Ch.  J.  This  is  an  action  upon  a  bill  or  draft 
against  the  defendant,  as  endorser.  The  only  question  made  in 
the  case  is  in  regard  to  the  proof  of  notice  of  dishonor  to  the 
defendant  The  case  being  tried  in  the  court  below,  without  the 
intervention  of  the  juiy,  some  question  has  been  made  upon  the  bill 
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of  exceptions,  whether  any  question  of  the  sufficiency  of  the  evidence 
of  notice,  is  properly  before  this  court  But  as  the  testimony  is  de- 
tailed very  much  at  length,  and  the  court  say  they  ^'  found  the 
facts  proved,  as  stated  in  the  testimony  of  the  witnesses,"  and  also 
that,  upon  the  foregoing  evidence,  which  is  certified  to  be  all  the 
evidence  given  upon  this  point,  they  decided  that  ^  there  was  not 
sufficient  proof  of  notice  to  the  defendant,  to  charge  him  as  endor- 
ser," we  can  only  conclude  that  they  did  refer  to  the  character  and 
competency  of  the  proof,  and  not  to  the  quantity ;  to  the  quality, 
rather  than  the  amount  and  force  of  the  evidence  in  convincing 
the  mind. 

We  must,  then,  see  what  was  the  character  of  the  evidence 
given. 

I.  We  do  not  think  there  is  any  doubt,  as  to  the  particular 
notices  sent,  either  from  New  York,  where  the  bill  was  made  pay- 
able, and  where  it  was  protested,  or  from  Albany,  where  the  bill 
seems  first  to  have  been  negotiated.  It  is  obvious  that  the  notice, 
having  the  New  York  City  post^mark  upon  it,  and  which  is  ad- 
dressed to  the  defendant  in  the  double  capacity  of  president  of  the 
Rutland  &  Washington  Railroad,  on  whose  behalf  he  drew  the 
bill,  and  also  as  endorser,  in  his  private  and  personal  capacity,  was 
sent  by  the  notary  protesting  the  bill,  direct  finom  New  York  to 
West  Foultney,  where  the  railroad  office  seems  to  have  been  kept. 
But  as  the  defendant,  at  the  time,  had  his  residence  in  Rutland, 
we  do  not  regard  a  notice  addressed  to  him  at  West  Foultney,  suf- 
ficient to  chaj-ge  him  as  endorser,  there  being  nothing  to  show  that 
he  had  any  private  business  place  at  West  Foultney.  No  case  of 
that  character  has  been  shown  to  us,  and  the  general  course  of  de- 
cision is,  certainly,  that  notice  to  an  endorser  must  be  sent  to  the 
place  of  his  residence,  unless  he  is  shown  to  have  his  place  of  bus- 
iness elsewhere.  There  may  be  cases  where  one  has  different 
places  of  business,  that  notice  addressed  to  either,  is  sufficient 
But  although  the  defendant  is  not  shown  here  to  have  any  particular 
place  of  business  in  Rutland,  distinct  from  his  dwelling,  yet,  as  he 
had  no  place  of  private  business  out  of  Rutland,  his  dwelling  was 
his  place  of  business,  to  which  notice  should  be  addressed  to  charge 
him  as  endorser. 

n.  We  think  it  is  obvious,  that  the  notary  having  sent  this 
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double  notice  direct  from  New  York,  would  not  have  probably  sent 
another  addressed  to  the  defendant,  at  the  same  place,  as  endorser 
onlj.  The  strong  probability  is,  that  he  sent  two  distinct  notices 
to  Albany  for  the  defendant,  one  as  drawer,  on  behalf  of  the  rail-> 
road,  and  the  other  as  endorser  only.  These  being  put  into  each 
other,  and  the  outside  one  addressed,  upon  the  back,  West  Poult- 
ney,  Case,  the  teller,  doubtless  took  them  to  the  cashier,  in 
the  manner  he  testifies,  and  learning  the  residence  of  the  de- 
fendant, marked  it  upon  the  inside  one,  which  happens  to  be  the 
one  addressed  to  the  defendant  as .  president,  &c.  But,  most  un- 
doubtedly both  were  sent  to  Rutland  by  Case,  in  the  manner  testi- 
fied, as  there  is  no  other  reasonable  mode  of  accounting  for  their 
being  in  the  possession  of  the  defendant,  or,  indeed,  of  their  being 
made  by  the  notary,  in  addition  to  the  double  one  already  sent. 
The  teller,  indeed,  calls  it  one  notice,  and  it  was  so,  in  some  sense, 
being  to  one  person,  but  in  two  quite  different  capacities.  The  teller 
might  not  have  recollected  precisely  the  facts,  but  it  must  have 
been  so,  to  account  for  his  own  memorandum  upon  one  of  these 
notices,  and  also  his  entry  of  the  notice  sent  to  the  defendant,  as 
endorser,  upon  the  notice  sent  to  the  Commercial  Bank,  and  pro- 
duced upon  the  trial,  with  the  memorandum  of  the  notice  sent  to 
Strong,  as  endorser. 

m.  The  question  is  reduced,  then,  to  the  narrow  pomt,  whether 
there  was  sufficient  evidence  that  the  notice  to  the  defendant,  as 
endorser,  which  Case  testifies  he  enclosed  in  an  envelope,  and  ad- 
dressed to  the  defendant  at  Rutland,  and  which  the  county  court 
finds  to  be  true,  and  which  there  is  no  reason  to  question,  and  which 
he  also  says  he  laid  upon  his  desk,  and  which  was  aflerwards,  on 
the  same  day,  gone  from  the  desk,  was  really  shown  to  have  been 
deposited  in  the  post-office  at  Albany,  in  season  for  the  mail  of  the 
next  day.  As  it  was  gone  from  the  desk  the  same  day,  the  only 
question  would  seem  to  be,  whether  the  proof  is  sufficient  to  show 
that  it  went  from  the  desk  directly  into  the  post-office.  For  if  so, 
that  will  charge  the  defendant,  although  the  notice  never  reached 
him.  After  that  the  conveyance  is  at  his  own  risk.  And  if  it  did 
not  go  direct  to  the  post-office,  there  is  no  certainty  how  long  it 
might  have  been  delayed,  or  indeed  whether  it  ever  reached  the 
defendant,  except  that  he  had  it  in  possession  many  months  after. 

22 
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The  cases  are  undoubtedly  very  strict  upon  this  point,  as  they 
should  be,  in  requiring  very  great  certainty  of  proof  of  depositing 
the  notice  in  the  post-office.  But  the  cases,  certainly,  do  not  re- 
quire that  this  should  be  proved  by  a  single  witness,  who  can  swear 
positively,  that  he  deposited  the  notice  in  the  proper  place.  This, 
in  practice,  in  la^^e  commercial  cities,  where  the  vast  majority  of 
such  cases  arise,  would  seem  not  generally  to  be  the  course  of 
doing  such  thfaigs.  The  depositing  of  such  letters  in  the  post^ffice, 
as  of  other  notices,  is,  perhaps,  more  generally  done,  in  such 
places,  by  porters  and  messengers.  But  it  would  seem  to  be  the 
rule,  that  all  who  had  anything  to  do  about  the  matter  of  depositing 
the  notice,  should  be  called.  Is  this  shown  to  have  been  done  in 
the  present  case  ? 

It  would  seem  ^m  the  testimony,  that  this  bank  had  a  cashier 
and  three  clerks  to  transact  the  business.  There  is  nothing  to  in- 
dicate that  any  other  persons  had  anything  to  do  with  sending 
notices  of  dishonor  of  bills  and  notes  generally,  or  in  this  case  in 
particular.  From  the  fact  that  Case  was  upon  the  stand,  and 
that  the  uncertainty  of  this  notice  was  made  a  leading  point  in 
the  trial,  we  may  fairly  presume,  perhaps,  that  if  there  had 
been  others,  having  probable  connection  with  the  transaction, 
whose  testimony  was  not  taken  by  the  plaintiff,  T^hich  would  very 
much  tend  to  increase  the  uncertainty,  we  should  have  been 
apprised  of  that  fact 

From  the  testimony  of  Case,  it  seems,  that  it  was  the  special 
duty  of  Case,  the  first  derk,  to  make  out  and  deposit  in  the  post- 
office,  or  see  that  it  was  done,  all  6udi  notices.  The  cashier  does 
not  seem  to  have  had  any  connection  with  this  notice,  or  to  have 
been  expected,  ordinarily,  to  have  anything  to  do  with  such  notices, 
except  probably,  to  give  directions  when  applied  to  by  Case,  as  in 
the  present  case.  It  was  the  daily  and  special  duty  of  Belden,  the 
youngest  clerk,  to  take  all  letters  from  the  bank  to  the  post-office, 
and  in  his  absence  the  same  duty  devolved  upon  White,  the  next 
older  derk,  and  in  the  absence  of  both,  the  duty  devolved  upon 
Case.  None  but  the  officers  of  the  bank  had  access  to  Case's  desk. 
The  letter  was  deposited  in  the  proper  place  for  them  to  take  to 
the  post-office,  or  where  they  often  took  them.  They  both  testify, 
(hat  at  this  date,  it  was  their  business,  in  the  manner  and  order 
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stated  by  Case,  to  cany  letters  from  the  bank  to  the  post-office,  and 
that  thej  oflen  took  letters  from  Case's  desk  for  that  purpose,  and 
that  if  thej  took  anj  letter  on  that  day,  or  any  other,  they  carried 
it  to  the  post-office  the  same  day.  There  is  no  pretence  of  any 
motive,  in  any  officer  of  the  bank,  to  detain  the  letter,  or  that  they 
would  be  liable  to  do  so  by  mistake,  or  indeed  that  any  others  but 
those  named,  had  access,  at  the  time,  to  the  desk  of  Case,  although, 
it  is  probable,  the  directors  must  have  had.  But  the  probability  of 
their  carrying  off  such  a  letter,  by  design  or  mistake,  is  quite  too 
remote  to  be  taken  into  the  account  It  is,  perhaps,  quite  as  prob-> 
able  that  one  of  the  clerks  might  have  lost  it  upon  the  way  to 
the  post-office,  without  being  aware  of  the  loss,  and  really  suppose 
he  delivered  it  at  the  post-office,  and  ^that  is  not  a  contingency 
which  is  ever  taken  into  the  account  of  uncertainties  in  such  cases. 

We  may  say  here,  then,  safely,  that  all  the  persons  having  any 
connection  with  the  business  of  depositing  the  letters  of  this  bank, 
at  that  time,  in  the  post-office,  or  who  would  be  likely,  upon  any 
rational  conjecture,  either  by  design  or  mistake,  to  take  such  letter 
from  the  desk,  have  testified  explicitly  that  if  they  did  take  it  up 
from  the  desk,  they  deposited  it  in  the  post-office  the  same  day. 
In  addition  to  this,  the  notice  is  found  to  have  reached  the  defen- 
dant at  some  time.  And  we  have  before  said,  if  the  letter  had 
been  dropped  by  nustake,  or  purloined,  it  would,  in  all  rational  prob- 
ability, never  have  reached  its  destination.  Can  there  be,  then, 
any  longer  any  reasonable  doubt  of  the  deposit  of  this  letter  in  the 
post-office,  the  same  day  it  was  written?  We  think  not  The 
evidence  rises  to  a  sufficient  degree  of  certainty  to  answer  any  de-r 
mand,  even  in  a  criminal  court,  if  it  be  of  the  proper  quality. 

The  authorities  relied  upon  to  show  this  was  not  the  case  do 
not  seem  to  us  to  establish  any  such  proposition. 

The  proposition  in  Mr.  Cbitty^s  treatise  upon  bills,  that  it  is 
incumbent  upon  the  holder  *'  to  prove  distinctly,  and  by  positive 
evidence,  that  due  notice  was  given,  and  that  it  cannot  be  lefl  to 
inference  or  presumption,"  seems  to  be  based  altogether  upon  the 
case  of  Lawson  v.  Sherwoodj  1  Stark.  314,  a  mere  nisiprim  decir 
sion.  The  language  of  the  author  seems  to  be  taken  froni  the 
case.  But  the  case  seems  to  justify  no  such  rule  of  proof,  as  to 
cases  generally  of  this  kind.    The  witness  there  testified  that  he 
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gaye  notice  in  either  two  or  three  days,  three  days  not  heiog  in 
time,  which  is  no  testimonj  at  all  of  the  fad  of  legal  notice.  It 
leaves  the  probabilities  predselj  equal,  whether  notice  was  given 
or  not,  which  is  precisely  no  proof  at  all.  Anj  one  who  knew 
nothing  about  the  case,  might  safely  testify  that  he  either  did  give 
notice,  or  did  not,  which  is  this  case  as  reported.  ' 

And  the  next  proposition  of  the  same  author  is  equally  nnsup- 
ported  by  the  cases  referred  to.  It  is  that,  ^  the  party  who  puts  a 
letter,  giving  notice  of  the  dishonor  of  a  bill,  into  the  post  office, 
must  be  able  to  swear  to  a  certainty,  and  not  doubtfully,  that  he 
put  the  letter  in  himself,  and  not  that  he  was  doubtful  whether  be 
did  not  deliver  it  to  another  clerk  to  put  it  in.**  The  case  referred 
to  is  Hawkes  v.  Salter,  4  Bing.  715.  The  difficulty  here  was,  that 
the  witness  could  not  swear  whether  he  put  the  letter  in  the  post 
office,  or  another  clerk  did  it,  and  the  testimony  of  the  other  clei^ 
was  not  taken  in  the  case ;  so  that,  there  was,  in  fact,  no  testimony 
to  connect  the  letter  with  the  office.  And  the  case  of  Toosey  v.  WU- 
Uams,  1  Moody  &  Malkin  128,  although  more  in  point  for  the 
defendant,  as  it  seems  to  me,  than  any  other  cited,  is  by  Lobb 
Tenterben  put  upon  the  ground  that,  after  the  letter  was  copied 
by  the  derk,  it  had  to  go  into  the  defendants'  hands  to  be  sealed, 
and  there  was  nothing  in  t^ie  case  to  show  that  he  ever  returned  it 
to  the  clerk  whose  business  it  was  to  convey  it  to  the  post  office, 
and  who  testified  very  much  as  the  two  younger  clerks  do  here. 
But  here  the  let|er  is  shown,  to  a  moral  certainty,  to  have  been 
taken  by  the  clerks,  and  they  testify,  if  they  took  it,  they  deposited 
it  in  the  post  office  the  same  day.  The  case  of  the  BoTik  of  Ver^ 
gennet  v.  Ocaneronf  7  Barbour  143,  a  note  of  which  was  read  to 
us,  seems  to  be  a  case  where  there  was  no  proof  of  notice,  except 
the  notice  being  in  the  endorser's  hands  after  the  time  for  giving  it 
bad  expired.  It  could  not,  from  that,  be  inferred,  of  course,  that 
it  was  given  in  time.  But,  in  the  present  case,  it  is  shown  thai  if 
the  notice  was  ever  deposited  in  the  office,  it  was  done  in  time,  and 
the  notice  being  in  the  defendant's  hands,  is  strong  oonfirmation  of 
the  notice  having  reached  the  office  in  due  time. 

On  the  other  hand,  the  reasoning  of  Lord  EllenlxMroagb,  in 
JSMerington  v.  Kamp,  4  Camp.  193,  whose  opinions  are  always 
ire j;arded  as  good  evidence  of  the  law,  shows  very  fiilly  that  t|ie 
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evidence  in  the  present  case  ought  to  be  regarded  as  sufficient 
^  Had  jott  called  the  porter/'  says  his  lordship,  ^  and  he  had  said 
that,  although  he  had  no  recollection  of^  the  letter  in  question,  he 
invariablj  carried  to  the  post  office  all  the  letters  found  upon  the 
table,  this  mi^t  have  done."  ^'  A  letter  was  then  put  in  &om  the 
defendant,''  acknowledging  the  receipt  of  a  letter  of  the  proper 
date  from  the  plaintiff,  and  Lord  Ellenborough  said  he  would  prt" 
mane  this  was  the  letter  written  to  inform  him  of  the  dishonor  oi 
the  bill,  although  nothing  was  said  of  that  in  the  defendant's  letter. 

The  case  of  MtUer  v.  Haddeyy  5  John.  374,  is  a  case  where  far 
more  uncertain  evidence  than  the  present  was  held  sufficient 

In  this  last  case,  the  witness,  being  the  notary  who  protested  the 
bill,  only  testified  that  it  was  his  usual  course  to  send  notices  by 
mail,  deposited  on  the  evening  of  the  same  day  of  protest,  and  that 
he  believed  he  did  so  in  the  present  case,  and  it  was  held  sufficient 
We  think  there  is  no  question  the  proof  in  the  present  case  should 
have  been  held  competent  to  prove  notice  to  the  defendant  of  the 
dishonor. 

Judgment  reversed  and  case  remanded^ 


The  Cohmebcial  Bakk  of  Albany  v.  Mebbitt  Clabx. 

Written  admission.     Evidence. 

A  written  admlMioii  by  the  endoner  of  a  bill  or  note,  that  he  received  due  notioe 
of  its  dishonor,  though  strong  evidenoe,  is  not  conclusive  of  the  fkot  against  him. 
He  may  show  that  the  paper  was  signed  under  a  misapprehension  or  mistake  as  to 
the  bill  or  note  referred  to,  and  that  no  notioe  Of  the  dishonor  was^  in  point  of 
Ihet,  given. 

Snoh  awritlBg,  inthe  preeent  ease,  Aeltf  notto  (^Mrate  either  m  an  admiaiion  for  the 
pnipose  of  a  trial,  as  a  contract,  or  as  an  estoppel  in  petit. 

Assumpsit  upon  a  bill  of  exchange  against  the  defendant  as 
endorsen  Plea,  the  general  issue ;  trial  by  the  court,  September 
Term,  1855, — ^FiEBPOiifT,  J^  presiding. 


826  RUTLAND  COUNTY. 

.-  ■— —  ■■--■■> 

Commercial  Bank  v.  Clark. 

The  plaintiff  introduced  the  bill  of  exchange  counted  upon,  with 
the  notarial  certificate  of  protest,  together  with  a  writing  signed  by 
the  defendant,  of  which  the  following  is  a  copy,  viz : 

"Commercial  Bane  op  Albany  r.  M.  Clark*  Rudand 
^County  Court,  Sept.  Term.  June  6,  1855.  I,  Merritt  Clark,  de- 
"  fendant  in  the  above  entitled  cause,  acknowledge  and  say  that  I 
"  had  legal  and  due  notice  bj  mail  of  the  protest  of  non-payment 
"  of  the  bill  of  exchange  or  draft  described  in  the  above  entitled 
"  cause,  and  on  which  I  am  an  endorser,  with  other  endorsers  on 
"  same  bill." 

It  appeared  that  the  foregoing  admission  of  the  defendant  was 
drawn  up  by  the  attorney  for  the  plaintiff,  and  enclosed  ^o  the  de- 
fendant in  a  letter,  of  which  the  following  is  a  copy, 

"M.  Clark,  £sq.:  Dear  Sir: — ^If  the  enclosed  admission  is 
"  signed  by  you,  it  will  save  cost  and  trouble  of  taking  testimony 
"  in  N.  Y.,  to  prove  notice.  If  declined,  I  am  going  to  N.  Y.  last 
"  of  next  week,  and  shall  issue  notice  of  the  time  and  place,  &c*, 
"  of  taking  the  deposition,  to  prove  notice  to  you  'as  endorser.   *   ♦ 

"  Respectfully  yours." 
and  that,  in  answer  to  said  letter,  the  admission  was  returned, 
signed  by  the  defendant 

The  defendant  offered  testimony  to  show  that  said  writing  was 
signed  by  him  under  a  misapprehension  of  the  facts,  and  that,  at 
the  time  he  signed  it,  he  had  in  his  mind  a  different  draft  from  that 
described  in  the  writ,  and  that  no  notice  of  the  protest  or  non-pay- 
ment was  ever  sent  to  or  received  by  him ;  and  offered  to  accom- 
pany this  with  proof  that  immediately  upon  discovering  his  mis- 
take, he  informed  the  plaintiff's  attorney  thereof,  both  by  letter 
and  verbally,  and  that  he  should  not  abide  by  the  concession  or 
admission,  and  that  he  withdrew  it 

To  this  testimony  the  plaintiff  objected,  on  the  ground  tbat» 
whether  true  or  not,  the  defendant  was  concluded  by  his  wfitten 
concession,  and  could  not  thereafter  show  the  fact  to  be  different 
This  objection  was  sustained  by  the  court,  and  the  testimony  ex- 
cluded.   Judgment  for  the  plaintiffs.    Exceptions  by  the  defendant 

0.  Z.  WiUiams  and  L.  Ck  KeUogg  for  the  defendant 

B.  F.  Langdon  and  E.  N*  Briggs  for  the  plaintifis* 
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The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  bill  of  exchange,  on  which  this  action  is  brought, 
was  dulj  protested  for  non-payment  The  notice  to  the  defendant, 
as  endorser,  of  its  dishonor,  was  proved  on  the  trial  of  the  case  by 
his  written  acknowledgment,  in  which  he  admitted  that  he  did 
receive  due  and  legal  notice  of  the  protest  and  non-payment  of  the 
bill.  That  acknowledgment  was  full  and  strong  proof  that  such 
notice  was  in  fact  given  to  the  defendant,  and  it  is  not  competent 
for  him  to  avoid  or  weaken  the  effect  of  that  admission,  by  notify- 
ing the  plaintiffs  that  he  should  not  abide  by  that  statement,  and 
that  he  withdrew  it.  It  wiU  always  be  evidence  against  him  when- 
ever the  question  arises  whether  he  had  notice  of  the  dishonor  of 
that  biU.  The  question  in  the  case  now  arises,  whether  that  ad- 
mission is  conclusive  upon  the  defendant ;  or  whether  it  is  compe- 
tent for  him,  on  the  trial  of  the  case,  to  introduce  testimony  to  show 
that  it  was  made  under  a  misapprehension  of  facts,  and  with  ref- 
erence to  another  bill  of  a  similar  character.  That  testimony,  in 
connection  with  evidence  showing  that,  in  fact,  no  notice  whatever 
was  ever  given  to  the  defendant  of  the  dishonor  of  the  bill,  was 
offered  and  rejected  by  the  court  It  is  insisted  that  the  testimony 
offered  was  inadmissible,  as  the  written  admission  -Was  made  for  the 
purpose  of  a  trials  and  that  it  is,  for  that  reason,  conclusive  upon 
him.  On  this  question,  it  is  sufficient  to  observe,  that  the  cases  on 
that  subject  have  no  reference  to  admissions  made  otU  of  courtj 
though  they  were  made  with  the  understanding  that  they  would  be 
used  as  evidence,  on  the  trial  of  a  particular  case.  Those  admis- 
sions only  are  referred  to,  whicl^  are  made  by  a  party,  or  his  attor- 
ney, during  the  progress  of  a  trials  and  as  a  substitute  for  legal 
evidence.  Admissions  of  that  character,  as  a  general  rule,  will  be 
conclusive,  for  that  trial  at  least,  as  they  become  a  part  of  the 
record  of  the  triaL  The  same  rule  may  apply  to  admissions 
made  out  of  court,  when  they  are  entered,  as  is  sometimes  prac- 
ticed, upon  the  calendar  or  records.  2  Phil.  Evid.  by  Cowen,  200; 
note  192.  When  the  admissions  are  not  of  that  character,  and  he 
is  in  no  way  concluded  by  the  records  of  the  case,  they  are  not 
rendered  conclusive  upon  him,  as  being  admissions  made  for  the 
purpose  of  a  triaL  The  acknowledgment,  in  this  instance,  is  not 
of  that  character,  and  does  not  &11  within  that  class  of  cases,  as 
they  are  recognized  in  this  state. 
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It  is  very  clear,  that  the  testimony  offered  by  the  defendant,  is 
not  objectionable  as  contradicting  or  in  any  way  affecting  a  written 
contract  or  writing.  If  this  written  acknowledgment  contained  any 
provisions  placing  it  in  the  light  of  a  written  contract  of  the  par- 
ties, the  objection  would  merit  a  different  consideration.  But  it  is 
not  of  that  character.  It  has  none  of  the  elements  of  a  contract, 
nor  was  it  designed  for  one.  It  is  merely  an  admission  that  notice 
had  been  given,  the  same  as  a  receipt  is  an  acknowledgment  of  a 
settlement  in  full,  or  of  a  receipt  of  money  for  a  particular  purpose ; 
or  endorsements  upon  a  note,  which  are  written  acknowledgments 
that  so  much  has  been  paid.  In  all  these  cases,  the  authorities  are 
uniform,  that,  if  the  receipt  or  the  endorsement  was  made  by  mis- 
take, and  under  a  misapprehension  of  facts,  though  they  are  evi-r 
dence  against  the  party,  yet,  they  may  be  explained,  controlled  and 
contradicted  by  parol  evidence,  and  the  mistake  of  the  party  cor- 
rected, and  the  truth  given  in  evidence.  1  Aik.  311 ;  2  Vt  138; 
9  Vt.  41 ;  5  John.  68 ;  1  Greenl  Evid.  §  305. 

There  is  nothing  in  the  case,  as  it  now  stands,  that  renders  that 
testimony  inadmissible,  on  the  ground  that  the  written  acknowledg- 
ment operates  as  an  estoppel  in  pats.  That  doctrine  applies  in 
cases  of  fraud,  where  some  act  has  been  done,  or  statements  made, 
with  a  fraudulent  intent,  and  with  a  view  to  induce  a  line  of  con- 
duct which  otherwise  would  not  have  been  taken,  and  from  which 
advantages  have  been  derived.  When  the  case  is  destitute  of 
those  considerations,  there  is  no  ground  upon  which  the  application 
of  that  doctrine  can  be  made.  The  doctrine  was  so  held  in  the 
case  of  Wakefield  v.  Grossman,  25  Vt.  301.  It  was  upon  that 
ground  the  case  of  Davis  v.  Burton,  4  Car.  &  P.  166,  was  decided. 
The  party  in  that  case  agreed  to  admit  certain  facts  on  the  trial, 
and  for  that  admission  he  was  not  to  be  held  to  bail.  The  admis- 
sion was  held  conclusive,  as  it  had  induced  a  line  of  conduct  which 
would  not  otherwise  have  been  pursued ;  for,  upon  the  strength  of 
it,  the  right  to  insist  upon  bail  had  been  surrendered.  It  was  not 
a  mere  acknowledgment,  but  it  assumed  the  character  of  an  agree- 
ment or  stipulation  of  the  parties,  and,  therefore,  the  party  was 
concluded  by  it  There  is  no  pretence  that  this  admission  was 
made  with  a  fraudulent  intent,  and  from  which  the  defendant  has 
received  any  advantages.  It  was  an  admission  against  his  interest, 
and  designed  for  the  accommodation  of  the  plainti£&.    In  the  case 
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of  Hetsme  v.  Rtigus,  9  Barn.  &  C.  577,  Bailey,  J.,  observed  that, 
*'  there  is  n6  doubt  but  that  the  express  admissions  of  a  party  to 
*^  the  suit,  or  admissions  implied  from  his  conduct,  are  eveidence, 
''  and  strong  evidence  against  him ;  but  we  think  that  he  is  at  lib* 
"  erty  to  prove  that  such  admissions  were  mistaken  or  untrue,  and 
"  that  he  is  not  estopped  or  concluded  by  them,  unless  another  per^ 
'^  son  has  been  induced  to  alter  his  condition  by  them."  The  case 
of  Jones  v,  O^Brien,  26  Law  &  Eq.  283,  is  a  direct  authority  on 
this  subject.  The  question  in  that  case  was,  whether  notice  of  a 
dishonor  of  a  bill  had  been  given,  and  which  was  proved  by  a 
written  promise  to  pay  the  bill.  The  defendant  was  permitted  to 
introduce  evidence  showing  that  no  such  notice  was  given.  He 
was  not  estopped  from  making  that  defense,  by  his  promise.  It 
may  be  true  that  the  testimony  offered  in  this  case,  as  it  was  in 
that,  may  be  insufficient  to  overcome  the  evidence  of  the  written 
acknowledgment ;  but  that  relates  to  the  credibility  of  the  testi- 
mony, not  its  competency.  It  is  proper  evidence  to  be  taken  into 
consideration  and  weighed  by  the  jury.  In  Byles  on  Bills,  350,  it 
is  said  that,  ^  after  a  bill  is  due,  a  promise  to  pay  it,  or  an  admis' 
sion  of  a  liability  upon  it,  by  a  drawer  or  endorser,  will  be  evi- 
dence not  only  that  due  notice  of  its  dishonor  was  given,  but  that 
it  was  duly  presented."  The  same  rule  applies,  whether  the  prom- 
ise to  pay  the  bill,  or  the  liability  on  it,  was  by  parol  or  in  writing. 
In  either  case,  it  is  strong  evidence  of  notice  against  the  party 
making  it ;  but  the  authorities  are  decisive  upon  the  question,  that 
it  is  competent  for  the  party  to  prove  that  the  promise,  or  admis- 
sion, was  made  under  a  misapprehension  of  facts,  and  that,  in  fact, 
no  notice  of  dishonor,  was  ever  given.  Story  on  Bills,  §  320,  and 
notes ;  Chitty  on  Bills,  535-539.  In  all  these  cases,  the  party  is 
not  concluded  from  introducing  that  evidence,  on  the  ground  that 
it  contradicts  any  written  stipulation,  nor  as  a  matter  of  estoppel. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
case  remanded. 
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Bank  of  Bntland  v.  Cramton. 

The  President,  Directors  &  Co.  of  the  Bank  of  Rut- 
land V,  John  W.  Cramton,  apt 

Jurisdiction, 

A  Jastice  has  Juritdlotion  In  an  action  of  assampsit  where  neither  the  ad  damnum  or 
the  amount  claimed  exceeds  9100,  though  the  amount  claimed  is  the  balance  of  an 
account,  upon  which  an  action  on  book  might  have  been  sustained,  the  debtor  side 
of  which  exceeds  9100. 

Assumpsit  brought  into  the  county  court  by  an  appeal  from  the 
judgment  of  a  justice  of  the  peace.  The  declaration  contained 
only  the  common  counts,  and  demanded  in  damages  the  sum  of 
one  hundred  dollars.  Plea,  the  general  issue ;  trial  by  the  court, 
September  Term,  1855, — Pierpoint,  J.,  presiding. 

The  plaintiffs  introduced  evidence  tending  to  prove  that  on  the 
15th  day  of  February,  1854,  the  defendant  presented  and  passed 
to  the  plaintiffs  a  certificate  of  deposit  of  seven  hundred  dollars, 
and  that  the  plaintiffs,  by  mistake,  paid  the  defendant  the  sum  of 
ninety  dollars  too  much  on  account  thereof,  which  they  sought  to 
recover  in  this  action. 

It  appeared  on  trial  that  the  plaintiffs  charged  the  defendant  on 
their  books  with  the  said  sum  of  ninety  dollars,  but  that  the  de- 
fendant, before  the  commencement  of  this  suit,  refused  to  pay  or 
account  for  the  same.  It  also  appeared  that  the  defendant,  after 
the  above  over-payment  of  ninety  dollars,  deposited  money  with 
the  plaintiffs  from  time  to  time,  and  drew  out  most  of  it  on  drafts 
before  this  suit  was  commenced,  which  was  in  December,  1854. 
Of  these  dealings  the  plaintiffs  kept  an  account  following  the 
charge  of  ninety  dollars,  though  there  was  no  other  connection  be- 
tween them.     Of  this  account  the  following  is  a  copy : 

"  1854*  John  W.  Cramton, 

February  15,  to  cash  over-paid  by  mistake, 
April  24,  paid  check. 
May  8,  paid  check, 
May  18,  paid  check, 
June  22,  paid  check, 

1854. 
March  8,  by  certificate  of  deposit, 

a     25,    "  "  " 

May  8,  cash  deposited, 
June  21,  cash  deposited, 

Balance  due  plaintifis,  $78  88 


Dr. 

$90  00 

60  00 

281  00 

100  00 

184  58 

fli71^  5fl 

Credit. 

$186  97 

155  28 

250  00 

50  00 

«fi49  95 
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It  also  appeared  that  there  never  had  been  a  settlement  of  anjr 
portion  of  the  said  dealings  between  the  parties,  but  that  the  same 
remained  open  and  unadjusted,  and  that  there  was  due  from  the 
plaintiffs  to  the  defendant,  without  reference  to  the  said  sum  of 
ninety  dollars,  the  sum  of  $16.67,  but  that  there  was  due  the  plain- 
tiffs from  the  defendant,  including  said  ninety  dollars,  the  sum  of 
$73.33,  exclusive  of  interest.  Upon  the  foregoing  facts,  the  de- 
fendant insisted  that  the  said  county  court  had  not  appellate  juris- 
diction of  said  cause,  and  moved  to  dismiss  the  same;  but  the 
court  refused  so  to  do,  and  rendered  judgment  that  the  plaintiffs 
recover  of  the  defendant  the  said  sum  of  $73.33,  and  interest 
thereon.    Exceptions  by  the  defendant 

Harrington  Sf  Prout  for  the  defendant* 
S,  H,  Hodges  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  question  in  this  case  is  one  of  jurisdic- 
tion. We  have  no  doubt  a  justice  of  the  peace  had  original  juris- 
diction. The  ad  damnum  did  not  exceed  one  hundred  dollars. 
With  some  few  exceptions,  a  justice  of  the  peace  has  jurisdiction 
in  all  civil  causes  where  the  debt  or  other  matter  in  demand  does 
not  exceed  one  hundred  dollrs.  In  actions  on  note  and  on  book, 
the  statute  has  defined  what  shall  constitute  ike  matter  in  demand^ 
and  in  the  latter  case,  it  is  the  debtor  side  of  the  plaintiffs'  book. 

Though  in  the  present  case  the  plaintiffs  might  have  recovered 
their  claim  in  an  action  on  book,  yet  this  action  is  assumpsit,  and 
it  is  well  settled  that,  in  the  general  action  of  assumpsit,  the  sum 
demanded  in  the  declaration,  that  is,  the  ad  damnuniy  is  apparently 
the  matter  in  demand,  as  regulating  the  jurisdiction  of  the  courts. 
In  Stevens  v.  Howe,  6  Vt.  572,  the  plaintiff  declared  in  assumpsit 
in  several  counts,  and  in  each  he  declared  upon  an  indebtedness  of 
$100;  and  the  specifications  showed  a  claim  of  over  $100,  but 
the  credit  reduced  it  under  $100 ;  and  it  was  held  that  a  justice 
had  jurisdiction,  the  ad  damnum  being  $100. 

That  case  is  a  full  authority  for  this  case. 

Judgment  affirmed. 
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FMoh  et  1CX.  «.  Keeler  et  ftl. 

NAtHAN  W.  Patch  and  Jane  M.  Patch,  his  wife,  v.  Eluah 
Keeleb  and  Ebenezeb  K.  BRiaGs. 

Parol  testimony  in  aid  of  a  general  description  of  premises  in 
a  report  of  commissioners.     EjectmenL    Possession. 

When  in  »  written  description  of  a  piece  of  land  an  uncertainty  ariies,  not  from  tlM 
terms  used,  but  jf^om  their  application  to,  or  the  nature  or  sitoation  of  the  rat^eet 
matter,  oral  evidence  is  admissible  in  explanation  of  it. 

t'arol  testimony  is  admissible  to  show  the  existence  of  monuments  from  and  to  which 
eommissionera  surveyed  in  setting  out  a  widow's  dower,  where  they  have  given 
only  a  general  description  of  the  premises  in  their  return,  as,  in  this  inntaneCi 
"three  rows  of  apple  trees  on  the  west  side  of  the  orchard." 

Considerations  involved,  and  rules  to  be  applied,  in  determining  the  eastern  line  of 
of  premises  set  out  with  only  the  general  description  of  "  three  rows  of  apple  trees 
on  the  west  side  of  the  orchard,  running  north  and  south  in  the  centre  between 
the  third  and  fourth  rows."  ' 

One  of  the  defendants  having  received  a  deed  of  the  premises  east  of  the  three  rows 
of  apple  trees  in  question,  which  was  given  and  held  by  him  only  as  a  mortgage, 
claimed  that  his  grantor  was  entitled  to  hold  one  of  the  rows,  which  he  was  in 
poesession  of  as  not  etaibraced  in,  but  Which  the  Jury  fbund  was  Included  in  the 
dower.  lUld^  that  his  claim,  in  this  respect,  rendered  him  liable,  equally  with  his 
grantor,  to  an  action  of  ejectment  brought  for  the  recovery  of  the  dower  premises. 

Ejectment.  The  plaintiffs  claimed  title  to  the  premises  in 
question,  as  owners  of  the  reversion  of  that  portion  of  the  dower 
set  out  to  Mary  Wood,  the  widow  of  Elijah  Wood,  which  were 
described  in  the  report  of  the  commissioners  as  follows,  ^also 
three  rows  of  apple  trees  on  the  west  side  of  the  orchard,  running 
north  and  south  in  the  centre  between  the  third  and  fourth  rows," 
the  said  Mary  Wood  having  deceased.  The  premises  claimed  to 
be  covered  by  the  above  description  were  described  in  the  dedara^ 
tion  by  definite  courses  and  distances.  The  defendants  plead  the 
general  issue ;  trial  by  jury,  September  Term,  1855, — PierpoinT) 
J.,  presiding. 

After  introducing  copies  of  the  probate  records,  showing  the  set* 
ting  out  of  a  portion  of  the  dower,  under  the  above  description,  and 
a  division  of  the  reversion,  in  which  said  portion  was  assigned  to 
the  plaintiff,  Jane  M.  Patch,  and  copies  of  deeds  showing  the  title 
of  the  defendants  to  adjoining  premises,  and  their  claim  to  those 
in  dispute,  the  plaintiffs,  for  the  purpose  of  showing  that  the  prem« 
ises  described  in  the  declaration  were  the  same  that  were  set  oat 
as  a  part  of  Mrs.  Wood's  dower,  as  "^  three  rows  of  apple  trees  in 
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ihe  west  part  of  the  orchard/'  offered  testimony  tending  to  show 
that  the  commissioners,  in  setting  out  the  dower,  begun  and  made 
a  monument  at  a  point  described  and  indicated  on  a  plan  of  the 
premises,  and  run  from  thence  on  a  certain  course  specified  to  an- 
other point  indicated  on  the  plan,  and  there  made  a  monument  on 
the  premises,  which  was  still  apparent,  to  the  admission  of  which 
the  defendants  objected,  but  the  court  admitted  it  It  appeared 
from  the  testimony  introduced  in  connection  with  the  plan,  upon 
which  the  situation  of  all  the  apple  trees  was  designated^  that  west 
of  what  the  plaintiff  claimed  to  be  the  three  rows,  there  was  an- 
other row,  which  the  defendants  claimed  was  one  of  the  three 
rows,  consisting  of  two  trees  in  the  orchard  and  of  two  more  trees 
in  the  same  line  with  them,  but  the  last  mentioned  trees  were  sep- 
arated by  a  fence  from  all  the  others,  and  stood  upon  land  used  for 
a  pasture, — ^the  other  land  being  used  for  meadow  and  plowing,—' 
and  this  distinction  in  the  uses  made  of  the  different  lots  existed 
at  the  time  of  setting  out  Mrs.  Wood's  dower;  but  the  testimony  of 
the  defendants  tended  to  show  that  Mrs.  Wood,  during  her  life, 
treated  this  as  the  west  row,  and  claimed  only  this  one  and  the  two 
next  east  The  plaintifis  showed  that  the  defendant  Keeler  was 
in  possession  of  the  premises,  but  no  possession  of  the  defendant 
Briggs  was  shown,  or  that  he  clauned  any  title  to  the  premises,  ex- 
cept that  he  received  from  the  defendant  Keeler  the  deed  hereafter 
mentioned,  and  caused  it  to  be  recorded,  This  deed  was  an  abso- 
lute quit-claim  to  him  of  the  same  land  deeded  by  one  Lawrence 
to  Keeler,  on  the  11th  March)  1841,  but  contained  no  further  de- 
scription. The  deed  from  Lawrence  to  Keeler  conveyed,  by  defi- 
nite bounds,  a  piece  of  land  embracing  the  land  in  question,  except 
that  it  contained  the  following  reservation,  '' reserving  from  the 
premises  above  described  three  west  rows  of  apple  trees  in  the 
orchard,  two  stables  in  the  S.  W.  comer  of  the  bam,  and  twelve 
feet  square  over  the  stable  to  put  hay  on,  for  the  benefit  of  Mary 
Wood.**  The  defendant  Briggs  introduced  testimony  tending  to 
show  that  his  deed  was  given  to  and  received  and  held  by  him 
only  as  a  mortgage,  and  that  he  claimed  no  title  to  any  portion  of 
the  premises  set  out  to  Mrs.  Wood  as  her  dower,  the  same  being 

« 

excepted  in  the  deed  from  I^awrence  to  Keeler,  to  which  his  deed 
referred. 
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« 

In  reference  to  the  several  questions  presented,  the  court  charged 
the  jury  that  the  plaintiffs  were  entitled  to  recover  the  first  three 
rows  of  apple  trees  on  the  west  side  of  the  orchard,  and  that  it  was 
a  question  for  the  jury  to  determine  which  were  the  first  three 
TOWS  of  apple  trees  in  the  orchard,  described  in  ih6  commissioners' 
report,  from  what  they  should  find  was  called  and  oonsidered  to  be 
the  orchard,  at  the  time  the  commissioners  set  out  the  dower ;  that 
it  was  for  the  jury  to  determine  how  the  east  line  should  be  run, 
except  that  it  should  be  established  centrally  between  the  third  and 
fourth  rows ;  that  the  defendant  Briggs  was  liable  in  this  action, 
by  receiving  the  deed  from  Keeler,  if  they  found  the  east  line  as 
clahned  by  the  plaintifik,  as  Briggs,  on  the  trial,  had  claimed  that 
the  dower  did  not  extend  as  far  east  as  that  line. 

Under  these  instructions  the  jury  returned  a  verdict  against  both 
defendants,  describing  in  their  verdict,  by  bounds,  the  premises 
which  they  found  the  plaintiffs  were  entitled  to  recover, — ^which, 
upon  the  east,  was  a  straight  line  running  north  and  south  between 
what  the  plaintiffs  claimed  were  the  third  and  fourth  rows  in  the 
orchard.  To  the  admission  of  the  testimony  objected  to,  and  to 
the  charge  of  the  court,  the  defendants  excepted, 

Other  premises  were  described  in  the  declaration  and  included 
in  the  verdict,  but  no  question  of  law  being  reserved  in  reference 
to  them,  any  further  allusion  to  them  is  deemed  unnecessary, 

JS,  N,  Briggs  for  the  defendants. 

A,  A,  Nichokon  for  the  plaintiffs. 

» 

The  opinion  of  the  court  was  deUvered  by 

Redfield,  Ch.  J.  This  is  an  action  of  ejectment  to  recover 
the  same  land  ^et  off  as  dower  to  Mary  Wood,  in  the  estate  of  her 
husband.  The  description  in  the  declaration  includes  what  the 
defendants  claimed  was  the  second,  third  and  fourth  rows  of  apple 
trees,  whereas  the  dower  set  off  was  ^^the  three  rows  of  apple 
trees  on  the  west  side  of  the  orchard."  There  being  two  trees  in 
a  row  west  of  those  claimed  by  the  plaintiffs,  in  the  orchard  lot, 
and  two  more  in  the  same  row,  but  in  a  pasture  lot,  the  plaintiffs 
claimed  that  those  four  trees  were  not  to  be  regarded  as  one  of  the 
rows  referred  to. 
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The  first  question  made  in  the  case  is,  whether  evidence  can  be 
given  of  the  survey  made,  and  monuments  erected,  by  the  commis- 
moners  setting  off  the  dower.  It  is  evident  that  the  uncertainty 
arises  from  the  state  of  the  subject  matter,  and  not  from  the  terms 
used  in  setting  out  the  dower.  And  it  being  a  latent  ambiguity,  it 
may  commonly  be  explained  by  oral  evidence.  As  it  arose  from 
nature  of  the  subject  matter,  oral  evidence  is  admissible  always  to 
ascertain  that  subject  matter.  The  mere  description  of  three  west 
rows  of  apple  trees  is  definite,  and  no  uncertainty  arises  from  the 
^  terms  used,  but  altogether  from  the  application  of  the  terms  to  the 
thing  set  out.  The  cardinal  object  in  the  construction  and  appli- 
cation of  all  instruments  being  to  reach  the  very  thing  intended, 
nothing  could  be  more  satisfactory  than  to  find  the  subject  matter 
of  doubt  in  the  application  defined  and  determined  by  the  commis- 
noners  themselves.  This  is  in  strict  accordance  with  the  course  of 
evidence  in  the  application  of  deeds  and  other  instruments  to  their 
subject  matter.  Where  monuments  exist,  corresponding  with  the 
sense  of  the  terms  used  in  a  description  of  land,  they  will  ordina- 
rily govern.  The  monuments  proved  in  the  present  case  to  have 
been  erected  by  the  commissioners,  at  the  time  they  set  out  the 
dower,  if  established,  would  be  more  satisfactory  than  any  merely 
abstract  reasoning  on  the  subject  And  these  monuments,  like  all 
monuments  upon  land,  can  only  be  shown  by  parol  evidence.  The 
law  having  no  fixed  definition  of  what  is  a  row  of  apple  trees,  or 
what  is  an  orchard,  the  import  of  the  terms  "  three  west  rows  of 
apple  trees  in  the  orchard,"  becomes  altogether  matter  of  fact  for 
the  jury.  One  tree  may  not  be  a  row ;  two  trees  may  be.  But 
where  the  rows  mostly  consist  of  eight,  ten,  and  more  trees,  it 
would  hardly  be  expected  the  commissioners  would  have  regarded 
two  trees  as  a  row,  especially  where  the  rest  of  the  row  was  not  in 
the  orchard,  of  trees  in  the  orchard ;  but  this  is  all  matter  of  fact. 
It  is  impossible  to  lay  down  any  rule  of  law  upon  the  subject  But 
when  we  come  to  find  monuments,  erected  by  the  commissioners,  in 
a  line  cutting  off  three  full  rows,  we  find  no  difficulty  in  saying 
these  monuments  are  to  govern,  and  so  the  line  run  by  the  jury 
defines  the  boundary.  The  showing  of  tiie  proceedings  of  the 
commissioners,  in  setting  out  tiie  dower,  is  nothing  more  or  differ- 
ent from  showing  the  survey  of  a  lot  of  land,  when  it  was  run  ou( 
and  set  off  from  another  lot  or  township. 
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So,  too,  it  was  matter  of  fact,  what  was  the  orchard  at  the  time 
the  dower  was  set  off.  The  law  does  not  define  an  orchard,  and,  if 
it  did,  it  could  not  determine  the  extent  of  this  particular  orchard. 
As  those  three  rows  of  apple  trees  were  to  he  from  the  orchard,  it 
must  be  matter  of  fact  for  the  jury  to  determine  what  was  then  the 
orchard,  and  we  do  not  see  how  the  judge  could  have  given  the 
jury  much  light  upon  that  point  The  rule  laid  down  to  the  jury, 
in  regard  to  the  other  boundaries,  that  thej  should  be  far  enough 
from  the  trees  to  include  land  sufficient  for  the  enjoyment  of  the 
trees,  is  possibly  liable  to  the  objection  of  indefiniteness.  But,  so 
are  the  terms  used ;  and  it  is  the  duty  of  the  court  and  jury  to 
give  them  a  sensible  and  reasonable  application  to  the  subject  mat- 
ter. The  rule  claimed  by  the  defendants,  of  half  the  width  be- 
tween the  rows,  would  be  more  straight,  perhaps,  than  would  con- 
sist with  comfort  and  convenience  always.  And  it  should  not,  per- 
haps, ordinarily  extend  beyond  the  amount  of  ground  covered  by 
the  trees,  or  which  might  be  expected  to  be  covered  by  the  proba- 
ble growth  of  the  trees.  And  still,  as  the  land  may  be  fairly  pre- 
sumed to  have  been  intended  to  be  included  by  straight  lines,  and 
in  a  shape  approaching  rectangular  form,  it  would  naturally,  at 
some  pomts,  extend  further  from  the  trees  than  at  others.  The 
jury  seem  to  have  considered  all  these  matters,  and,  judging  from 
the  plan,  which  is  said  to  define  the  objects  upon  the  land  accu- 
rately, we  do  not  see  any  reason  to  open  the  case  because  all  these 
considerations  were  not  enumerated  by  the  charge.  It  may  prob- 
ably be  treated  as  in  some  sense  matter  of  law,  when  all  the  facts 
are  put  upon  paper,  as  the  objects  are  upon  this  plan,  how  the 
land  is  to  be  defined.  And  it  seems  to  the  court  that  the  jury  have 
defined  this  land,  in  their  verdict,  in  a  manner  of  which  the  defend- 
ants have  no  cause  to  complain.  We  do  not  see  how  any  less  land 
could  have  been  taken  and  include  the  three  rows  of  trees  set  out 
by  the  commissioners,  without  adoptmg  some  unusual  and  extraor- 
dinary shape.  The  east  line  was  lefl  to  the  jury,  but  this  the  vexy 
report  of  the  commissioners  defined  as  equi-distant  from  either 
row  of  trees,  and,  of  course,  it  was  to  be  a  straight  line.  We  do 
not  see  how  any  question  can  fairly  be  made  in  regard  to  this  line. 
The  jury  were  told  it  must  be  equi^Listant  from  the  rows,  but  not 
that  it  should  be  a  straight  line.  If  they  had  presumed  to  adopt 
ft  curve  ov  zigzag  line,  as  possibly  the^  might  have  done,  under 
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the  cbai^  there  would  have  been  some  difficttlty  poesiblj.  But 
this  is  not  kft  in  tmoertaintj,  as  the  yerdict  defines  it  as  a  straight 
line. 

The  chai^  of  the  a)urt  in  regard  to  the  liability  of  the  defend*- 
ant  Briggs,  might  have  been  difierentlj  expressed,  but  we  do  not 
see  how  any  question  gbh  be  made  in  this  case,  but  that  if  this  de* 
fendant  was  in  possession  of  any  portion  of  this  farm,  he  was  of 
this  portion,  or  a  part  of  it,  which  was  recovered  by  the  plaintiff 
^ot  to  spend  time  upon  the  exception  in  the  deed  to  Briggs,  which 
is  found  by  referring  to  the  deed  of  his  grantor  only,  and  which  is 
so  expressed  as  to  show  that  the  parties  understood  the  exception 
probably  as  terminating  with  the  life  of  the  widow,  as  the  reserva- 
tion, or  exception,  is  only  for  her  benefit ;  but,  allowing  that  this 
exception  is  as  definite  as  the  description  in  the  commissioners'  re- 
port, which  it  obviously  is  not,  there  was  stiU  a  controversy  as  to 
one  of  the  rows  of  apple  trees,  and  the  defendant  Keeler  certainly 
claimed  one  of  the  rows,  as  not  included  in  the  exception  at  all, 
and  so  attempted  to  Itold  it,  as  part  of  the  land  confessedly  deeded 
to  the  defendant  Briggs.  And  Keeler's  possession,  after  the  deed, 
is  Briggs'  possessicm,  unless  something  arises  in  the  case  to  show 
that  this  possession  in  Keeler  is  exclusively  on  his  own  account, 
and  without  the  concurrence  of  the  grai^tee,  nothing  <^  which  ap* 
pears  in  the  present  case,  but  the  contrary.  We  think  the  daim 
of  Briggs,  in  regard  to  Eeeler's  right  to  hold  this  row  of  trees, 
might  fairly  be  regarded  as  a  construction  of  the  exception  in  his 
own  deed  from  Keeler,  as  the  court  decided*  Mr.  Briggs  was  not 
only  counsel  for  Keeler,  but  for  himself  also,  and  we  do  not  think 
that  when  he  claims  possession  of  one  of  the  rows  of  apple  trees, 
as  not  included  in  the  exception,  he  can  fairly  refer  this  exclusively 
to  Keeler,  since  it  does  and  must  enure  to  his  own  benefit  if  it 
firevails^ 

Judgment  affirmed 
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John  J.  Woodward  v.  Judson  R.  Hablow. 

Account     Book  account     Agency,     Condition  precedent. 

If  promispory  notcB  go  into  thcliandfl  of  abailiffor  receiver  under  a  contract,  he 
may  be  called  to  an  account  respecting  them  in  the  common  law  action  of  account/ 
and  iu  some  cqjscs  mucc  the  law  of  1852,  (laws  of  1852  p.  9,)  iu  the  action  on  book. 

An  exprosFcd  disapprobation  of  the  acts  of  one  who  assumed  to  act  as  an  agent  will 

not  pre\  cut  a  subsequent  ratification  and  adoption  of  them. 

A  recovery  may  be  had  for  notes  which  were  rcceiTcd  by  the  defendant  to  be  held 
as  Fcrurity,  until  the  debt  of  tlie  plaiutiflT  should  be  settled,  if  it  appear  that  there 
is,  iu  fact,  uothiug  due  from  the  plaiutifl'to  the  defendant. 

if  the  defendant  received  them  to  account  for  after  the  payment  of  costs  in  a  pend- 
ing suit,  the  pnymcut  of  the  costs  would  not  be  a  condition  precedent  to  tb«  plain* 

tiff's  ri"lit  of  action. 


'r>' 


Book  Account.  The  plaintiff  claimed  to  recover,  among  oth- 
er things,  the  amount  of  the  notes  specified  in  a  receipt  executed 
by  the  defendant,  of  which  the  following  is  a  copy. 

"  Received  of  Reuben  Marks,  five  notes  against  the  following 
"  persons, — two  against  Ira  Marks,  $  25.40  and  $  4.75  ;  one  against 
"  Wesley  Nelson,  $  64.66,  also  one  against  Thraderr  Stevens,  of 
"  $  22.00,  also  one  against  Ira  Gibbs,  not  payable  to  the  bearer, 
«  of  S  20.00,  dated  March  2,  1853,  the  saipe  to  hold  or  collect  as 
*'  security,  for  John  J.  Woodward^s  account,  due  to  J.  R.  Harlow, 
"  the  same  above  notes  have  the  interest  reckoned  up  to  Sept  12tii, 
"  1853.  The  said  J.  R.  Harlow  is  to  hold  the  above  hotes  or  mon- 
^'  ey  until  the  said  J.  J.  Woodward's  account  is  settled,  and  then  he 
*'  is  to  account  to  said  Woodward  for  them  after  cost  of  suit  now 
"  pending  is  paid."  And  in  reference  to  which  the  auditor  reported 
the  following  facts. 

In  September,  1853,  the  plaintiff,  Woodward,  was  dangerously 
sick  and  bereft  of  reason,  and  while  in  that  situation  the  defendant, 
Ilarlow,  instituted  a  suit  for  the  collection  of  what  Woodward  might 
be  indebted  to  him,  and  on  that  suit  Woodward's  property  was  at- 
tached, anc}  Reuben  Marks,  wlio  was  then  a  partner  in  business 
with  Woodward,  judging  it  best  for  Woodward  to  have  his  proper- 
ty released  from  tlie  attachment,  witliout  any  authority  or  right  so 
to  do,  let  said  Harlow  have  the  notes  which  were  the  exclusive 
l)roperty  of  Woodward,  and  the  same  were  taken  by  said  Harlow 9 


F£BEUARY  TEBliE,  1856.  889 

W6€id*waid  «.  Hsrlow. 

plrecifiely  as  said  receipt  imports.  At  the  time  of  the  delivery  of 
tof  the  notes,  Woodward  was  not,  in  point  of  fact,  in  any  way  in- 
debted to  Harlow.  Harlow  supposed  Woodward  was  indebted  to 
him,  and  commenced  said  suit  in  entire  good  faith,  and  the  attach- 
ment was  released  in  faith  of  said  notes  as  security. 

In  the  fall  of  1853,  Woodward  having  regained  a  measure  of 
health,  and  his  mental  faculties  being  restored,  learned  what  had 
)>een  done  respecting  said  notes,  and  disapproving  thereof  demand- 
ed of  Harlow  to  deliver  back  said  notes  and  to  settie  on  account  of 
them.  Harlow  declined  to  deliver  back  the  notes,  or  to  settie  ex- 
tcept  acco^rding  to  the  terms  of  the  receipt  Woodward  never 
waived  any  wrong  or  tort  respecting  said  note  transactiDn,  unless 
the  demand,  or  the  claiming  an  account  before  the  auditor  amoun1>> 
ed  to  such  waiver. 

Harlow  had  received  payment  on  the  note  against  Nelson,  and 
t)n  the  one  against  Stevens.  The  other  three  notes  were  not  paid, 
but  it  was  Conceded  by  both  parties  that  they  were  good  and  ooK 
lectable. 

The  auditor  reported  the  amount  collected  or  due  on  each  note; 
and  the  county  court,  September  Term,  1855, — Pibrpoint,  J,, 
presidingy^— rendered  ju<^^ent  upon  the  report  in  favor  of  the 
plaintiff,  allowing  the, amount  collected  on  the  two  notes^  but  disal- 
lowing the  three  notes  not  collected.  To  this  disallowance  the 
plaintiff  excepted 

F.  Potter  for  the  plaintiff. 

The  action  of  book  accou&t  has  been  much  extended  by  the  su- 
preme court  of  this  state ;  Stone  v.  PuUipher^  16  Vt  429. 

These  notes  shosld  be  made  to  apply  in  payment  of  the  defen- 
dant's side  of  the  account.  They  were  received  by  the  defendant 
for  that  purpose,  and  he  refused  to  deliver  them  up,  or  settie  for 
them  in  any  other  way. 

Defendant  by  his  conduct  and  contract,  made  these  notes  a  mat- 
ter of  account  between  him  and  plaintiff.  Notes  are  recoverable 
on  account;  Smith  v.  Woods^  3  Vt  485 ;  4  Vt  400 ;  and  there- 
fore in  book  account ;  statute  1852,  page  9. 

The  claiming  these  notes  on  trial  before  the  auditor,  is  a  waiver 
of  the  tort,  if  any  tort  existed,  and  was  a  ratification  of  tiie  pro- 
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ceedings  between  Marks  aad  the  defendant,  as  set  forth  in  the  re- 
oeipt 

S.  H.  Hodges  for  the  defendant. 

1.  The  plaintiff  can  only  hold  tbe  defendant  to  an  accounting  for 
the  notes,  by  adopting  the  contract  with  Marks.  This  he  has  al- 
ways repudiated.  His  bringing  the  present  action  is  no  affirmance. 
It  is  founded  on  other  claims ;  and  is,  at  most,  a  mere  waiver  of 
the  tort ;  Hunter  v.  Prinsep,  10  East  378. 

2.  If  he  adopts  the  contract,  he  must  adopt  the  whole ;  and  is 
not  entitled  to  call  the  defendant  to  an  account  under  it,  untU  he 
has  paid  the  costs  of  the  former  suit ;  Dunlaps'  Faley  on  Agency, 
172 ;  Benedict  v.  Smith,  10  Paige.  127 ;  Smith  v.  Hodion,  4  T. 
R21L 

3.  In  an  action  on  book,  the  plaintiff  cannot  recover  for  the 
notes  themselves,  which  were  tortiously  taken.  He  can  only  have 
what  the  defendant  has  collected  upon  them ;  Peach  v.  J/e/&,  14 
Vt  371 ;  McOnUis  v.  Banks,  19  Vt.  442;  Centre  Turnpike  Co. 
V.  Smith,  12  Vt.  212  ;  ScoU  v.  Lance,  21  Vt  607 ;  Winchdl  v. 
Noyes,  23  Vt  303. 

4.  The  county  court  have,  in  effect,  decided  that  the  defendant 
has  not  received  the  money  on  the  notes,  and  their  decision  is  not 
open  to  revision. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  questions  arise  in  this  case  upon  an  audi- 
tor's report,  in  an  action  on  book ;  and  the  plaintiff  claims  to  be  al- 
lowed for  three  certain  notes,  which  went  into  the  defendant's  hands 
upon  the  terms  specified  by  the  auditor,  and  which  had  not  been 
ooUected  at  the  time  of  the  audit,  and  which  were  disallowed  by  the 
county  court  No  question  is  raised,  except  as  to  the  uncollected 
notes ;  and  we  are  to  inquire  whether,  upon  the  facts  reported,  an 
action  of  account,  at  common  law,  would  lie  to  recover  the  amount 
of  these  notes.  On  the  26th  day  of  September,  1853,  the  defend- 
ant gave  to  one  Reuben  Marks  his  receipt  for  five  notes,  including 
the  three  in  question,  to  hold  the  same,  or  collect,  as  security  for 
the  plaintiff's  account,  due  to  the  defendant ;  and  it  is  added  in  the 
receipt^  that  the  defendant  is  to  hold  the  notes  or  money  until  the 
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plaintiff's  account  is  settled,  and  then  he  is  to  account  to  the  plain- 
tiff for  them,  after  the  costs  of  the  suit  then  pending  had  been  paid. 
The  'case  shows  that  when  Marks  turned  out  these  notes  to  the  de- 
fendant, Woodward  was  not  in  his  right  mind,  and  that  he  had  no 
authority  to  do  it  from  Woodward ;  and  it  is  found  that,  in  point  of 
fact,  the  plaintiff  was  not  indebted  to  the  defendant  Woodward 
never  was  satisfied  with  the  action  of  Marks,  and  he  demanded  the 
notes  of  the  defendant,  and  required  him  to  settle  on  account  of 
them,  and  this,  the  report  says,  the  defendant  declined  to  do,  except 
upon  the  terms  of  the  receipt. 

No  doubt,  when  notes  go  into  the  hands  of  a  bailiff  or  receiver 
under  a  contract,  he  may  be  called  to  an  account,  in  the  conmion 
law  action;  but  the  defendant  insists  he  was  a  tort  feazor  as 
against  the  plaintiff,  in  getting  the  possession  of  these  notes  by  the 
way  of  Marks. 

Suppose  it  be  so,  could  not  the  plaintiff  affirm  the  contract  made 
by  Marks,  on  his  account,  with  the  defendant  ?  We  think  he  may ; 
and  by  bringing  his  action  on  book,  and  claiming  an  allowance  for 
these  notes,  he  has  adopted  and  confirmed  the  acts  of  Marks  ;  and 
it  is  not  for  the  defendant  to  insist  that  the  taking  -and  holding  the 
notes  was  tortious  on  his  part.  This  form  of  action  can  only  be 
maintained  on  the  ground  of  a  ratification.  See  Story  on  Agency, 
Sec.  259.  It  is  of  no  consequence  that  the  plaintiff  at  first  disap- 
proved of  the  acts  of  Marks.  This  could  not  have  the  effect  to 
prevent  a  subsequent  ratification  of  the  acts.  His  disapproval  of 
the  acts  of  Marks  was  at  any  time  countermandable,  and  cannot 
have  the  effect  by  way  of  estoppel  or  otherwise,  to  conclude  the 
plaintiff  from  a  subsequent  adoption  of  the  assumed  agency. 

It  is  true,  as  held  in  Smith  v.  Hodson^  4  Term.  211,  that  if  he 
adopts  a  part  he  must  adopt  the  entire  contract  But  it  is  found 
that  nothing  was  due  from  the  plaintiff  to  the  defendant ;  and  if  the 
defendant  had  a  claim  for^  costs  in  the  action  then  pending,  he 
might  have  charged  them  in  his  account,  and  had  them  ai^usted 
in  the  present  action.  The  expression  in  the  receipt,  that  the  de- 
fendant is  to  account,  ''  after  the  costs  of  suit  have  been  paid,** 
does  not  make  the  payment  of  such  costs  a  condition  precedent  to 
the  right  of  bringing  an  action,  but  may  give  to  the  defendant  a 
right  of  retainer  to  an  amount  equal  to  such  costs. 
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Adopting  the  whole  contract  then,  as  expressed  in  the  receipt^ 
we  think  there  is  nothing  to  conclude  this  action.  We  think  the 
defendant  may  well  he  sued  in  an  action  of  account  as  at  common 
law  for  the  notes ;  and  hj  the  statute  of  1852,  a  recovery  can  he 
had  for  those  items  in  the  plaintiff's  account  in  the  action  on 
hooL 

The  judgment  of  the  county  court  is  reversed,  and  judgment  for 
the  plaintiff,  including  in  the  damages  the  three  notes  unoollectedi 
at  the  time  of  the  audit  and  the  interest 


Benjamin  6idi>ings,  <xpt  v,  Benjamin  Hadawat. 

Award.    Boundary. 

« 

An  award  defining  a  bovndaiy  will  be  defeated  by  proof  tbat  there  were  no  sneh 
monnmentB  ae  are  referred  to  in  the  award,  for  the  puipofle  of  locating  the 
bonndaiy. 

But  a  want  of  certainty  in  the  award  in  this  respect  alone,  will  not  aJIbct  another 
portion  of  the  same  award,  determining  that  one  party  had  trespassed  vpon  tiw 
land  of  the  other,  and  awarding  to  the  latter  party  his  damages  and  costs,  though 
the  trespass  was  npon  the  same  land  to  which  the  disputed  boundary  had  reftrenoe. 

Debt  on  an  award.  Plea,  nil  debet ;  trial  by  the  court,  Septem- 
ber Term,  1855, — Pibrpoint,  J.,  presiding. 

The  plaintiff  gave  in  evidence  an  agreement  of  submission, 
signed  by  the  parties,  in  the  words  following : 

^  Whereas,  differences  have  arisen,  and  a  suit  is  now  pending 
between  Benjamin  Giddings  and  Benjamin  Hadaway,  both  of 
Poultney,  which  said  differences  relate  to  land  lines,  between  the 
said  Giddings  and  Hadaway,  and  to  certain  trees  and  timber  cut 
down  and  taken  away  by  the  said  Hadaway,  from  land  claimed  by 
Giddings  to  belong  to  him,  and  for  the  recovery  of  the  value  of  the 
said  timber  and  trees,  the  said  suit  is  now  pending  in  the  Rutland 
connly  court  Now,  then,  to  the  end,  and  for  the  purpose  of  ter* 
ypini^^Tig  said  sttit|  imd  all  oontroyo^y  relating  thereto,  and  having 
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their  land  lines  settled-  and  determined,  and  all  damages  in  the  pre- 
mises awarded,  the  said  Benjamin  Giddings,  and  the  said  Benjamin 
Hadawaj,  hereby  elect  and  make  choice  of  Samuel  P.  Hooker, 
Joseph  Joslin  and  Joseph  Parka,  for  arbitrators,  to  hear  and  fully 
award  in  the  premises.  And  the  said  Benjamin  Giddings  and 
Benjamin  Hadaway  hereby  agree  to,  and  with  each  other  to  stand 
to,  to  abide  by,  and  perform  in  all  tilings  the  award  that  said  arbi- 
trators shall  make  and  publish  in  the  premises,  and  the  said  arbi- 
trators shall  assess,  and  allow  to  the  party  in  whose  favor  thpy 
make  the  award,  all  the  taxable  costs  in  said  suit,  and  tlie  costs  and 
taxable  expenses  of  said  arbitration." 

The  plaintiff  also  gave  in  evidence  a  writing,  «igncd  by,  and  pur- 
porting to  be  the  award  of  said  arbitrators,  wliich,  after  referring 
to  the  submission,  was  in  the  words  following : 

"  Now  know  ye  that  we,  tbe  arbitrators  in  said  agreement  men- 
tioned, having  heard  the  proofs  and  allegations  of  tlie  parties,  and 
examined  the  matters  in  controversy  by  them  submitted,  do  make 
their  award  in  writing,  that  is  to  say,  that  the  east  and  west  line, 
(which  was  the  only  one  in  controversy,)  between  the  farms  of  the 
said  Giddings  and  Iladaway,  is  a  line  coramcnchig  at  the  south- 
west comer  of  the  *  three  rod  jog,'  and  thence  running  east  in  the 
north  line  of  the  Widow  Solomon  Giddings'  dower,  and  in  the 
same  course,  until  it  reaches  the  east  line  of  the  said  Giddings'  farm ; 
and  that  the  said  Hadaway  pay  to  the  said  Giddings,  twelve  dollars 
and  fifty  cents ;  and  the  costs  of  said  suit,  and  the  costs  of  said 
arbitration." 

The  plaintiff  also  gave  evidence  to  show  that  the  costs  of  said 
suit,  at  the  date  of  the  award,  amounted  to  $17.65,  and  that  the 
costs  of  said  award  amounted  to  $18.94. 

The  defendant  claimed  that  the  whole  of  said  award  was  void, 
because  it  was  uncertain,  in  reference  to  the  location  of  the  line 
between  the  farms  of  the  said  Giddings  and  Hadaway,  and  that  by, 
reason  of  that  uncertainty,  it  did  not  settle  or  determine  the  prin- 
cipal  matter  submitted,  and  offered  parol  evidence  to  show,  that  the 
north  line  of  the  Widow  Solomon  Giddings'  dower,  mentioned  in 
Bald  award,  was  unknown  and  uncertain,  and  could  not  be  ascer- 
tained, and  that  there  was,  in  fact,  no  sucli  north  line,  or  monument 
as  preferred  to  in  said  award ;  but  the  court  excluded  the  evidence, 
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and  held  said  award  to  be  validy  and  rendered  judgment  for  iho 
plaintiff  to  recover  the  sums  above  mentioned. 
Exceptions  bj  the  defendant 

£i  IHshie  and  J,  S.  Harris  for  the  defendant. 

An  award  may  be  reduced  to  a  certainty,  by  a  reference  to 
something  outside,  as  to  a  written  document,  or  the  inspection  of 
some  particular  house,  land,  or  boundary,  but. if  those  referred  to 
are  in  themselves  uncertain,  a  party  can  have  no  remedy  except 
to  prove  their  uncertainty ;  nor  can  they  be  reduced  to  a  certainty 
without  proof.     Cald.  cm  Arb.  250-1. 

Parol  proof  is  admissible  to  invalidate  an  award.  Hewitt  v. 
Furman,  1  Met  &  Perk.  Dig.  222.     16  S.  &  R.  135. 

X  B,  Beaman  and  E.  Edgerton  for  the  plaintiff. 

This  suit  is  brought  to  recover  the  two  bills  of  cost,  and  the 
$12.50  referred  to  in  the  award. 

All  this  has  no  connection  with  the  location  of  the  line  between 
the  farms  of  the  parties ;  and  supposing  that  part  of  the  awaid 
relating  to  this  line,  to  be  void,  for  uncertainty  of  description,  yet 
the  award  is  valid,  as  to  the  subject-matter  of  this  suit,  and  was 
decided  by  this  court  to  be  so,  at  its  February  session,  1855.  An 
award  may  be  good  in  part,  and  bad  in  part  3  PhiL  £v.  1027> 
1028, 1029  and  1034 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  evidence  offered  to  show  that  the  mon- 
uments referred  to  in  the  award,  in  defining  the  boundaries  between 
the  parties,  did  not  exist,  at  the  time  of  the  award,  was,  no  doubt, 
competent  for  the  purpose  of  showing  the  uncertainty  of  the  in- 
strument ;  and  the  fact  offered  to  be  shown,  which,  for  tiie  purpose 
of  this  trial,  is  to  be  regarded  as  proved,  would,  no  doubt,  effectually 
defeat  this  portion  of  the  award.  For  it  is  only  on  the  supposition 
that  the  monuments  referred  to  exist,  and  may  be  found,  that  such 
award  can  ever  be  regarded  as  sufficientiy  certain  to  be  binding 
upon  the  parties.  The  evidence  offered,  therefore,  was  addressed 
to  a  fatal  point,  in  regard  to  this  portion  of  the  award. 

The  only  question,  then,  is,  whether  this  portion  of  the  award  is 
susceptible  of  entire  separation  from  the  other  portion  of  the 
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award.  If  so,  the  portion  of  the  award  sued  upon  maj  be  held 
valid*  The  submission  is  of  a  pending  suit  for  trespass  upon  lands, 
and  cutting  trees.  We  are  justified,  no  doubt,  in  regarding  it  as 
the  very  land  where  the  boundary  was  in  dispute.  But  still  the 
suit  for  the  damages,  although  upon  the  land  in  dispute,  had  nf> 
necessary  connection  with  settling  the  disputed  boundary.  The 
arbitrators  must,  indeed,  decide  where  the  line  is,  in  order  to  deter- 
mine the  right  of  the  plaintiff  to  move  in  the  action.  And  there  is 
nothing  to  raise  any  doubt,  that  the  arbitrators  did  decide,  or  might 
have  decided  the  line  correctly.  The  defect  in  the  award,  in  re- 
gard to  the  line  is,  not  that  the  arbitrators  may  not  have  decided 
where  the  line  was  between  the  parties,  and  that  correctly,  but  the 
defect,  if  any,  upon  the  proof  o£fered,  is,  that  they  have  not  cor- 
rectly defined  the  boundaiy.  There  is  no  want  of  finality  shown 
in  the  decision,  but  a  want  of  certainty  in  the  award. 

The  award  upon  the  pending  action,  and  giving  damages  and 
costs,  has  no  more  connection  with  the  award,  in  regard  to  the 
boundary,  than  an  action  of  trespass  for  cutting  tha  trees,  and  an 
action  of  ejectment  to  recover  the  disputed  land ;  or  than  separate 
submissions  of  the  two  subjects  to  the  same  arbitrators,  or  to  differ- 
ent arbitrators. 

The  arbitrators,  for  anything  which  appears,  or  can  fairly  be  in- 
ferred from  the  award  upon  the  boundaiy,  may  have,  and  probably 
did  determine  the  action  understandingly,  and  made  no  stumble  in 
that  portion  of  the  submission,  but  in  defining  that  portion  of  the 
award  which  refers  to  the  boundary,  failed  to  point  out  intelligible 
monuments.  The  damages  and  costs  had  no  connection  with  the 
boundary.  The  only  thing  which  could,  with  any  plausibility,  be 
said  to  be  connected  with  both  parts  of  the  award,  is  the  fees  of 
the  arbitrators.  But  in  regard  to  these,  as  the  arbitrators  must 
have  determined  where  the  line  was,  in  order  to  decide  the  suit 
referred,  and  nothing  more  was  to  be  done  to  decide  the  boundar 
ries  between  the  parties,  than  to  define  the  Hne,  by  proper  descrip- 
tion of  existing  monuments,  it  can  scarcely  be  supposed  their  fees 
were  increased  by  that  portion  of  the  award*  which  is  defective* 
This  is  a  point  not  raised  in  the  argument,  and  not  sufficient  to 
create  any  difficulty  in  separating  the  two  parts  of  the  award,  as 
we  think.    Judgment  affirmed* 
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William  Mani^t  and  Howabd  Lathbop  v,  Fbancib  Slason, 

Debt  on  a  decree  in  chancery. 

Aa  aotion  of  debt  will  not  lie  upon  a  decree  of  the  court  of  chancery  which  merely 
a4)ndge8  the  existence  and  amount  of  a  lien  upon'  real  estate,  and  provides,  in 
deflnilt  of  its  payment  otherwise,  for  an  application  of  the  real  estate  towards  its 
satisiSMtion. 

The  decree  counted  upon  in  the  present  case  at^ndged  to  be  such  a  decree. 

Debt  on  a  decree  of  the  court  of  chancery.  The  declaration 
counted  onlj  upon  the  ordering  or  adjudging  part  of  the  decree. 
The  defendant  plead  that  the  plaintiff  ought  not  to  have  or  main-' 
taui  his  said  action,  "because  the  said  decree  in  the  plaintifls* 
declaration  mentioned  was  as  follows,"  and  then  proceeded  to  set 
forth  the  entire  decree,  including  the  stating  or  introductory  part 
of  it  To  this  plea  the  plaintiffs  demurred.  The  county  court, 
September  Term,  1855, — Piebpoint,  J.,  presiding, — ^adjudged  the 
plea  insufficient,  and  rendered  judgment  for  the  plaintiff  for  the 
amount  decreed  to  be  paid,  deducting  the  appraised  value  of  the 
land.    Exceptions  by  the  defendant 

From  the  introductory  part  of  the  decree  it  appeared  that  the 
the  plaintiff  Id^ly  conveyed  to  the  defendant  a  certain  ^tract  of 
land,  receiving  therefor  the  defendant's  notes,  which  he  subse<- 
quently  pledged  to  the  other  plaintiff  Lathrop,  as  collateral  secu- 
rity for  a  debt  he  was  owing  him.  The  land  was  subsequently 
conveyed  by  the' defendant  to  one  Ormsbee,  who  was  also  a  party 
defendant  to  the  suit  in  chancery  in  which  the  decree  was  rendered. 
The  orators  claimed  a  lien  upon  the  premises  for  the  amount  due 
upon  the  notes,  there  being  no  mortgage  or  other  writing  respect- 
ing it  The  decree  was  that  the  defendants  Slason  and  Ormsbee 
pay  to  the  orators  $2,219.72,  on  or  before  a  time  stated,  and,  if 
they  failed  to  do  so,  that  Manly  should  hold  the  premises  the  same 
as  though  his  deed  of  them  to  Slason  had  never  been  made  and 
delivered ;  with  a  further  provision,  in  the  words  following,  ^  and, 
^  in  case  the  aforesaid  sum  of  money,  with  the  interest  thereon, 
^  shall  not  be  paid  agreeably  to  this  decree,  and  the  said  premises 
^  (meaning  the  premises  herein  above  described,)  shall  thereby 
^  become  the  property  of  the  said  Manly,  &ee  and  discharged  of 
^and  from  any  right  accruing  from  the  aforesaid  deed  of  said 
^  Manly  to  said  Slason,  the  same  shall  be  received  by  the  said 
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^  Manly  in  fiill  satisfaction  of  so  much  of  the  aforesaid  sum,  so 
^'  ordered  to  be  paid,  as  aforesaid,  and  of  the  interest  due  thereoq, 
«as  the  said  premises  shall  be  worth  on  said  third  Monday  of 
^  March,  1850 ;  the  value  of  said  premises  to  be  ascertained  by 
^  three  disinterested  and  judicious  persons,  to  be  appointed  by  tl^e 
^  court  upon  the  application  of  the  orators ;  and  in  case  the  oratory 
«  shall  neglect  to  make  application  for  the  appointment  of  such 
^  persons  to  appraise  the  value  of  said  premises,  for  the  space  of 
^  thirty  days  after  the  said  third  Monday  of  March,  1850,  then  the 
^  said  premises  are  to  be  received  in  fiiU  satisfaction  of  the  afore- 
^  said  sum  of  money,  so  ordered  to  be  paid  as  aforesaid,  and  of  the 
^said  several  promissory  notes  executed  by  said  Slason  to  said 
**  Manly,  as  mentioned  in  the  orators'  biU," 

The  declaration  alleged  an  applicatioa  for,  and  an  appointment 
of  appraisers,  in  acoordanoe  with  the  provision  for  that  purpose  in 
the  decree,  and  an  appraisal  of  the  premises  at  the  sum  of  $1,450 ; 
and  that  the  balance  of  the  amount  ordered  to  be  paid  i^bove  the 
appraised  value  of  the  premises  had  never  been  paid  or  satisfied. 

&  H.  ffodget  for  the  defendant 

An  action  at  law  wiU  not  lie  upon  such  a  decree  of  foreclosure. 
It  is,  in  the  language  of  this  court,  an  abemaUve  decree ;  ThraU 
V.  WaUeTj  13  Yt  231.  It  is  not  conclusive  as  to  the  amount  due 
from  the  defendant  to  the  plaintifis,  nor  even  that  anything  is  due; 
but  only  of  the  sum  for  which  the  land  is  holden.  No  execution 
can  be  had  for  the  costs ;  much  less  for  the  debt  Bitmey  v.  WeUi^ 
erbee^  10  Yt  322.  It  has  been  held  in  every  case,  sustaining  an 
action  at  law  for  a  similar  deficiency,  that  the  original  demand  was 
liot  merged  in  the  decree,  and  the  original  demand  has  been  uni- 
formly declared  upon  as  the  sole  cause  of  action.  LoivM  v.  Ldandy 
3  Yt  581 ;  Paris  v.  HideU,  26  Yt  308 ;  Ghbe  Im.  Co.  v.  larmng, 
5  Cow.  380 ;  i^pencer  v.  Barfardy  4  Wend.  381. 

a  JL  WiOiams  for  the  plaintifi. 

Every  substantial  question  here  presented,  was  involved,  and 
seenos  to  have  been  considered  and  determined,  in  the  views  taken 
and  opinion  given,  in  TkraU  v.  WaUerj  13  Yt  231.  The  decree 
was  fixr  the  payment  of  a  ^  fixed,  liquidated  and  absolute  debt,^ 
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and  <'  imposed  an  absolute  and  conclusive  obligation  on  the  defend- 
ant,** and  these  are  stated,  in  the  above  case,  to  be  the  only  ques- 
tions in  determining  whether  the  action  would  lie. 

The  decree  here  was  diflferent  fix)m  an  ordinary  foreclosnre. 
The  original  demands  were  merged  in  the  sum  due,  as  ascertained 
and  ordered  to  be  paid  in  this  decree ;  and  the  premises  were  to  be 
received  at  their  appraised  value,  in  satisfaction  of  so  much  of  the 
sum  ascertained  and  decreed  to  be  paid ;  which  sum  existed  and 
was  due,  eo  nomine  et  in  numero^  only  by  the  decree ; — and  the 
balance  unsatisfied  is  represented  and  exists  in  no  other  way  ex- 
cept by  and  under  the  decree. 

The  opinion  of  the  court  was  delivered  by 

Redfield,'jCh.  J.  This  is  an  action  of  debt  upon  the  decree 
of  a  court  of  chancery.  It  is  settled  in  this  state  that,  upon  an 
absolute  decree  of  a  court  of  chancery,  for  the  payment  of  money, 
an  action  of  debt  will  lie.  TkraU  v.  WaUer,  18  Vt  231.  The  only 
question  in  the  present  case  is,  whether  this  decree  is  of  that  char- 
acter. 

It  is  a  decree,  in  a  case  brought,  it  would  seem  from  the  redtala 
in  the  decree,  to  set  up  a  lien  upon  certain  premises,  for  the  pur- 
chase money,  in  favor  of  the  vendor,  alleging  also,  that  it  was  the 
understanding  of  the  parties  to  the  conveyance,  and  of  Ormsbee, 
who  subsequently  received  a  deed,  in  trust,  to  carry  out  this  under- 
standing, as  is  alleged^  that  such  lien  should  exist  until  the  sum 
due  from  Slason  to  Manly  should  be  paid.  In  the  most  favorable 
view  of  the  case  for  the  plaintiffs,  it  is  a  bill  to  foreclose  a  lien  or 
parol  mortgage  upon  the  premises,  to  secure  the  payment  of 
Slason's  notes  to  Manly,  which  had  been  transferred  to  Lathrop, 
before  the  suit  in  equity,  but  whether  endorsed  or  not  does  not  ap- 
pear. They  seem  to  have  been  transferred  in  such  effectual  mode 
that  no  question  was  made  in  regard  to  the  title  of  both  plaintiflb 
to  maintain  the  bilL 

The  final  decree  of  the  court  of  chancery  is,  that  the  defendants 
Slason  and  Ormsbee  pay  or  cause  to  be  paid  to  the  derk  of  the 
court  of  chancery,  $2,219.72,  and  interest  thereon  from  the  14th 
day  of  April,  1849,  on  or  before  the  third  Monday  of  March,  1850, 
or  in  default  thereof,  that  Manly  shall  hold  the  premises  free  from 
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aH  equity  of  redemption  in  Slason  or  Ormsbee,  their  heirs,  ^c,  and . 
thej  are  decreed  to  be  in  satisfaction  of  the  whole  debt,  unless  the 
orators  procured  an  appraisal  of  their  value,  Sec  The  money  was 
not  paid,  and  the  premises  were  appraised  at  such  a  sum  as  to 
kave  a  balance  of  the  decree  unpaid,  of  some  $800,  which  is  here 
sought  to  be  recovered. 

It  seems  to  us  that  this  decree  is,  in  terms,  and  in  legal  effect, 
the  same,  precisely,  as  the  ordinary  decree  of  foreclosure.  The 
orators  in  this  case,  after  the  time  had  expired,  it  would  seem,  pro- 
cured a  judicial  appraisal  of  the  value  of  the  land,  so  as  to  deter^ 
mine  the  price  at  which  it  was  taken  upon  the  debt.  This  is,  I 
think,  not  uncommon  in  the  English  practice.  It  seems  to  be 
almost  universal  there  to  have  a  final  and  formal  decree,  quieting 
the  title  in  the  mortgagee,  afler  the  time  limited  in  the  first  alter- 
native  decree  has  expired.  The  ordinarjr  presumption  perhaps  is. 
that  if  the  land  is  taken  in  this  mode,  nothing  to  the  contrary  ap* 
pearing,  it  is  in  payment  of  the  debt  And  where  it  is  of  inferior 
value  to  the  debt,  it  is  no  doubt  competent  to  have  the  value  deter* 
mined  by  the  court,  at  the  time,  by  proper  procee^ngs.  But  we 
are  unable  to  see  how  this  alters  the  character  of  the  decree.  It 
is  still  no  decree,  in  personam^  for  the  payment  of  the  balance  of 
the  debt  That  question  is  not  involved  in  the  litigation.  The 
only  question  then,  involved,  ordinarily  is,  whether  the  debt  is  a 
lien  upon  the  land,  or  rather,  whether  the  sum  of  money  is  a  lien. 
For,  it  may  be  a  lien  upon  the  premises,  and  not  be  a  personal 
debt  upon  any  one.  It  may  not  have  constituted  a  debt  originally, 
the  conveyance  being  upon  conditi()n  of  the  payment  of  a  certain 
sum,  giving  the  grantee  an  option  whether  to  pay  or  not  Or,  if  a 
debt  is  originally  created,  as  in  the  present  case,  the  obligee,  or 
promisee,  may  have  covenanted  not  to  pursue  the  debt  against  the 
debtor,  leaving  it  a  bare  lien  upon  the  land ;  or,  it  may  have  be- 
come barred  by  the  statute  of  limitations,  and,  in  either  case,  it 
remains  a  charge  upon  the  land,  and  may  be  pursued  in  the  mode 
this  was.  And,  if  any  such  defense  against  the  debt,  as  a  personal 
obligation,  had  existed  in  this  case,  or  in  any  other  similar,  it  could 
not  be  urged  in  the  proceeding  for  foreclosing  the  equity  of  re- 
demption. And,  in  such  case,  as  well  as  the  present,  the  decree 
•  will  be,  or  may  be,  in  the  usual  form.    We  think,  therefore,  that 
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.  this  is  ho  such  decree  of  a  debt,  in  persanaMy  as  will  enable  thd 
orators  to  sue  in  debt  for  the  balance  of  the  decree.  Thej  must 
pursue  the  original  debt,  whatever  it  is.  This  is,  in  no  sense, 
merged  by  the  proceedings  in  equity,  any  flurther  than  it  is  paid 
by  the  land.  The  proceeding  in  equity  is  chiefly  a  proceeding 
against  the  land,  like  any  proceeding  in  renu 

Judgment  reversed,  and  judgment  that  the  defendant's  plea  ifl 
Buflicient,  and  that  the  defendant  recover  his  costs. 
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6mitM  Wait,  apt.  v.  TtfE  texEctJtOE  op  Joseph  H.  Wai*. 
Statute  of  frauds.     Consideration  of  deed,    .Evidence. 

A,  parol  promise  to  pay  the  debt  of  another  in  coiitideration  of  property  placed  b^ 
the  debtor  in  the  promisor's  hands,  is  not  within  the  statnte  of  irauds.  It  is  aa 
original  promise,  and  binding  upon  the  promisor;  and,  in  this  respect,  it  is  immar 
terial  whether  the  liability  of  the  original  debtor  continues  or  is  disohjuged. 

!rhe  testator  in  consideration  of  the  oonreyance  of  a  fiurm  to  him,  upon  which  the 
plaintiff,  at  the  request  of  the  testator's  grantor,  had  erected  a  bam,  promised  to 
pay  the  plaintiff  the  cost  of  said  bamt  HM  that  this  promise,  being  made  upon  a 
new  consideration,  was  binding,  though  it  was  not  in  writing,  and  though  the 
original  liability  of  the  grantor  remained  ondischarged. 

The  grantor's  deed  to  the  testator  was  for  the  expressed  consideration  of  S  8.000^ 
and  the  testator  gave  to  the  grantor  a  bond  and  mortgage,  proyiding  for  his  sup* 
port,  and  the  payment  of  specified  sums  to  his  daughters.  Seld  that  though  thb 
bond  might  be  the  only  evidence  as  to  the  extent  of  any  personal  claim  in  fiiTor  of 
the  grantor,  yet  that  it  would  not  prevent  the  plaintiff  from  showing  the  existence 
of  an  additional  and  suppletory  agreement  by  parol,  in  his  own  ikror,  as  entering 
into  and  constituting  a  part  of  the  consideration  expressed  in  the  deed. 

Appeal  from  the  decision  and  report  ()f  commissioners,  disal- 
lowing a  part  of  the  appellant's  claim  against  the  estate  of  Joseph 
H.  Wait,  deceased.  The  nature  of  the  claim,  and  the  facts  in  re^ 
iation  thereto,  sufficiently  appear  in  the  opinion  of  the  court.  The 
county  court,  September  Term,  1855, — ^Piekpoint,  J.,  presiding, — 
rendered  judgment  in  favor  of  the  appellant  for  the  amount  of  his 
blaim.    Exceptions  by  the  appellee  * 
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D.  B.  Mchokon  and  G,  L.  WiUiams  for  the  appeUant 
B.  Frishie  and  E,  Edgerton  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  This  is  an  appeal  from  the  decision  of  the  probate 
court,  disallowing  the  plaintiff's  claim  against  the  estate  of  Joseph 
H.  Wait.  The  plaintiff  claims  the  sum  of  $  140,00  for  his  expen- 
ses in  erecting  a  bam  on  premises  then  owned  by  Joseph  Wait* 
The  bam  was  erected  at  the  request  of  Joseph  Wait,  under  his  as* 
surance  that  by  some  arrangement  the  pretnises  should  be  conveyed 
to  the  plaintiff,  so  that  he  should  have  the  benefit  of  his  labor  and 
expenses ;  or  if  the  premises  were  conveyed  to  another,  that  per- 
son should  pay  the  ^onnt  expended  in  erecting  the  building.  In 
1847,  Joseph  Wait  conveyed  thes^  premises  and  this  bam  to  Jos" 
eph  H.  Wait,  and  they  now  constitute  a  part  of  his  estate.  The 
fact  is  found  by  the  auditor,  that  soon  after  that  conveyance,  Jos^ 
eph  H.  Wait  informed  the  plaintiff  that  there  was  an  understand- 
ing between  him  and  Joseph  Wait,  that  he  was  to  pay  hun  for 
building  the  bam,  and  that  he  would  do  it  as  soon  as  he  could* 
This  promise  the  auditor  finds  was  repeated  on  several  occasions 
down  to  1851,  and  that  in  their  last  conversation,  the  deceased  re* 
cognized  the  debt  as  due  from  him,  and  promised  to  pay  it  It  is 
now  insisted  that  this  promise  to  pay  the  plaintiff  his  claim  is  void 
under  the  statute  of  frauds,  it  not  being  in  writing,  and  being  a 
promise  to  pay  the  debt  of  another.  The  payment  of  this  claim 
due  the  plaintiff  Was  a  part  of  the  consideration  for  which  those 
premises  were  conveyed  to  the  deceased,  and  was  made  at  the  re- 
quest of  Joseph  Wait,  in  fulfilment  of  those  assurances  which  had 
been  given  to  the  plaintiff.  That  is  plainly  the  finding  of  the  audi^ 
tor,  and  the  only  reasonable  construction  that  can  be  given  to  his 
language  throughout  his  report  Under  those  circumstances,  we 
think,  the  authorities  are  clear  that  this  promise  is  founded  upon  a 
sufiicient  consideration,  and  that  it  is  to  be  regarded  as  an  original 
and  binding  contract  There  is  no  doubt  that  a  promise  to  pay 
the  debt  of  another,  though  made  at  the  same  time  the  credit  was 
given  to  the  principal  debtor,  will  be  void,  under  the  statute,  if  not 
in  writing.  The  same  result  follows,  where  such  a  promise  is  sub^ 
sequently  made,  if  the  consideration  of  that  promise  is  the  sabBia-' 
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ting  liability  of  the  original  debtor.  The  promise  in  those  cases  is 
collateral,  and  therefore  void  ;  and  the  promise  will  be  deemed  col- 
lateral, so  long  as  the  liability  of  the  original  debtor  oontinues4 
The  cases  of  Fish  v.  Butchituony  2  Wils.  94 ;  Charter  v.  Becketty 
7  Term  201,  and  Wcdn  v.  Walters^  5  East  10,  are  illustrations  of 
that  principle.  But  that  principle  has  no  application  to  cases 
where  the  original  debtor  places  property  of  any  kind  in  the  hands 
of  a  third  person,  and  that  person  promises  <to  pay  the  daim  of  a 
particular  creditor  of  the  debtor.  The  promise  in  such  case  is  an 
original  promise,  and  the  property  placed  in  his  hands  is  its  con- 
sideration. In  this  class  of  cases,  it  is  immaterial  whether  the  lia- 
bility of  the  original  debtor  continues  or  not.  In  the  case  of  Far* 
ley  V.  C^eland,  4  Cowen  432,  Savage,  Ch.  J.  observed  that 
^  when  there  is  a  new  and  original  consideration  of  benefit  to  the 
*^  defendant,  or  harm  to  the  plaintiff,  moving  to  the  party  making 
"  the  promise,  the  subsisting  liability  of  the  original  debtor,  is  no 
"  objection  to  the  l^covery."  In  1  Smith's  Lead,  cases  329,  this 
.  subject  is  examined  by  the  American  editor,  and  from  a  review  of 
tiie  authorities  on  this  question,  he  observes  that  ^  a  promise  to 
^  pay  an  antecedent  debt,  in  consideration  of  property  placed  in  the 
<'  hands  of  the  promisor  by  the  debtor,  has  been  held  not  to  require 
'*  a  writing  to  give  it  validity,  and  that  it  seems  reasonably  well  set- 
*^  tied,  that  a  verbal  promise  to  be  answerable  for  the  antecedent 
^  debt  of  another  wiU  be  valid,  where  it  is  made  upon  a  new  and 
^  independent  consideration,  although  the  debt  itself  still  remain  in 
'^  full  force ;  but  that  where  the  consideration  grows  out  of  the 
^  original  contract,  the  promise  will  be  within  the  statute.**  The 
cases  there  referred  to  on  this  subject  are  numerous,  and  fully  sus- 
tain this  principle.  The  case  under  consideration  clearly  falls 
within  the  application  of  that  doctrine.  The  promise  by  the  defend- 
ant to  pay  this  debt  of  the  plaintiff  is  fally  found  by  the  auditor ; 
its  consideration  was  not  the  subsisting  liability  of  Joseph  Wait, 
neither  did  it  arise  out  of  the  original  contract,  but  £rom  proper^ 
placed  in  the  defendant's  hands  for  that  purpose  by  the  original 
debtor.  We  are  satisfied  that  the  promise  of  the  defendant  in  this 
case,  is  to  be  regarded  as  an  original  promise  founded  upon  a  new 
consideration,  and  legally  binding  upon  him. 

On  the  trial  of  this  case  it  was  insisted  that  xwiol  evidence  wbb 
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iDadmissable  to  show  that  the  payment  of  this  debt  was  a  part  of 
the  consideration  for  which  the  premises  were  conveyed  by  Joseph 
Wait  to  the  deceased,  as  it  contradicted  the  deed  and  bond  which 
is  made  part  of  this  case.    The  consideration  of  the  deed  is  ex- 
pressed to  be  for  the  sum  of  three  thousand  dollars.    The  bond 
was  given  to  support  the  grantor  and  his  wife  during  their  lives, 
and  to  pay  specified  sums  in  money  to  his  three  daughters,  amount- 
ing to  the  sum  of  five  hundred  dollars.    As  between  Joseph  Wait 
and  the  deceased,  it  is  possible  the  bond  would  be  evidence  of  the 
extent  of  his  claim.    The  object  of  the  bond  was  to  secure  the  sup- 
port of  the  grantor  and  bis  wife,  and  the  payment  of  certain  sums 
as  a  family  settlement  of  his  estate.    It  was  not  intended  to  cover 
all  the  obligations  assumed  by  the  grantee.    The  plaintiff  is  not  a 
party  to  the  deed  or  bond.    The  object  of  the  testimony  is  not  to 
show  a  different  obligation  from  that  expressed  in  the  bond,  nor  to 
vary  or  affect  the  legal  operation  of  the  deed,  but  to  show  that  the 
payment  of  this  debt  was  a  part  of  the  three  thousand  dollars  which 
is  expressed  to  be  the  consideration  of  the  deed.    The  execution 
of  the  bond  was  reducing  to  writing  only  a  part  of  the  considera- 
tion of  the  deed,  and  that  part  only,  which  was  to  be  rendered  to 
the  grantor.    In  such  case,  it  is  competent  to  prove  an  additional 
and  suppletory  agreement  by  parol,  as  that  the  remaining  part  of 
the  consideration  was  to  be  paid  to  the  plaintiff;  Bowen  v.  BeU^ 
20  John.  341 ;  Greenl.  Evid,  §  284,  a.  §  304 ;  Jefen!/  v.  Waboriy  1 
Starkie    267;  HockwootTs   case,   1  Cro.   Eliz.   164.     We  think 
the  testimony  was  admissable,  and  that  the  plaintiff  is  entitled  to 
recover  the  amount  of  his  claim. 

The  judgment  of  the  county  court  is  affirmed^  and  the  case  is  to 
be  certified  to  the  probate  court 
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IIomesteacL 

The  homeBtead  of  a  deoeued  penon  U  holden  and  liable  for  the  aama  deMa  wUeb  it 
was  before  his  decease.  It  is  not  exempted  from  debts  which  accrned  before  its 
l^nrchase,  or  before  the  Ist  of  December,  I860.. 

Appeal  from  a  decree  of  the  court  of  probate,  setting  out  a 
homestead  to  the  widow  and  heirs  of  Peter  Powers,  deceased. 
Trial  hj  the  court,  September  Term,  1855, — ^Piebpoint,  J^ 
presiding. 

The  appellants  were  creditors  of  the  estate  of  the  said  Powers. 
The  debt  of  Henry  Simonds,  one  of  the  appellants,  was  con- 
tracted prior  to  the  first  of  December,  1850.  ThQ  claim  of  S. 
D.  Winslow  consisted  of  a  book  account,  a  part  of  which  was  con* 
tracted  prior  to  the  first  of  December,  1850,  and  a  part  subsequent 
to  that  date. 

The  appellants  contended,  that  as  to  all  the  claims  contracted, 
prior  to  the  first  of  December,  1850,  the  act  authorizing  the  set- 
ting out  of  a  homestead  did  not  apply ;  and  that  the  probate  court 
should  have  ordered  the  executor  to  provide  for  the  payment  of 
all  debts,  contracted  prior  to  the  first  of  December,  1850,  before 
setting  out  the  homestead.  But  the  court  decided  that  the  act  au- 
thorized the  probate  court  to  set  out  a  homestead,  without  ordering 
the  payment  of  debts  contracted  prior  to  the  fijrst  of  December, 
1850 ;  and  affirmed  the  decree  of  the  probate  court 

Exceptions  by  the  appellants. 

S.  JS.  ThraU  for  the  appellants. 
E.  EdgerUm  for  the  appellees. 

The  opinion  of  the  court  was  deliyered  by 

Bennett,  J.  The  important  question  in  this  case,  is  in  relation 
to  the  construction  of  the  fourth  section  of  chapter  65  of  the  Com- 
piled Statutes.  Is  it  subject  to  the  same  exceptions,  as  to  debts 
contracted  prior  to  the  first  of  December,  1850,  as  the  first  section 
of  the  Jiomestend  law^  so  cidled?    The  language  of  the  4th  section 


FEBRUARY  TERM,  1856.  855 

Simondfl  et  als,  «.  Est.  of  Powers. 

16  general.  It,  in  terms,  declares  that  *^  if  anj  head  of  a  family  shall 
decease,  leaving  a  widow,  his  homestead,  of  the  value  of  $500,  shall 
wholly  pass  to  his  widow  and  children,  if  any  there  be,  in  due  course 
of  descent,  without  being  subject  to  the  payment  of  the  debts  of  the 
deceased,  unless  made  specially  chargeable  thereon,  or  for  taxes  as- 
sessed thereon.**  The  intention  of  the  legislature  is  the  pole-star,  in 
construing  a  statute,  and  to  effectuate  such  intention,  the  language  of 
the  legblature  may  be  enlarged  or  restrained,  if  necessary,  and  the 
construction  should  be  on  the  whole  statute.  The  first  section  ex- 
empts the  homestead  from  all  debts  of  the  deceased  contracted 
after  the  first  day  of  December,  1850,  except,  as  is  afterwards 
provided  in  the  act.  The  6th  section  of  the  act  provides  that  such 
homestead  shall  be  subject  to  attachment  and  execution  upon  any 
contract  that  may  be  made,  and  for  all  matters  and  causes  of 
action  which  may  accrue  previous  to,  or  at  the  time  of  the  purchase 
of  such  homestead.  It  is,  then,  clear,  that  under  the  6th  section, 
the  homestead  in  the  hands  of  the  widow  would  be  subject  to  all 
debts  which  the  husband  owed  at  the  time  he  n^ade  the  purchase ; 
and  we  think  that  the  words  in  the  4th  section,  ^  without  being 
subject  to  payment  of  the  debts  of  the  deceased,"  should  be  so 
limited,  as  to  exempt  it  only  from  such  debts  as  were  made  after 
the  1st  of  December,  1850,  or  after  the  purchase  of  the  home? 
stead  by  the  deceased  husband.  It  can  hardly  be  supposed  that 
the  legislature  intended  to  cut  off  the  old  creditors  of  the  deceased 
husband,  whose  claims  existed  before  the  passage  of  the  act,  or 
even  before  the  act  went  into  effect,  from  going  against  the  home- 
stead, afler  the  death  of  the  husband.  It  would  be  as  unjust  as  it 
would  be  to  have  exempted  the  homestead  from  all  debts,  of  every 
description,  in  the  lifetime  of  the  husband,  and  while  in  his  hands. 
We  think,  then,  the  decision  of  the  county  court  should  be 
iev^r8e4- 
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Rextben  R.  Thball  v.  Daniel  Lingoln. 

I7ew  iri€tL 

A  new  trial  for  the  alleged  reaaon  that  a  juror  had,  previous  to  the  trkl,  formed  and 
axpreseed  an  opinion,  reftued;  there  being  but  the  oath  of  one  wJtnem  to  the  iugt 
against  that  of  the  juror;  the  alleged  opinion  being  upon  a  matter  of  law;  and  it 
appearing  that,  if  the  joror  had  fo/med  or  expressed  an  opinion,  he  was  not  Gon^ 
toioui  of  it  at  the  time  of  the  trjaZ. 

Petition  for  a  new  trial,  the  ground  of  the  application  be- 
ing that  one  of  the  jurors  had  formed  and  expressed  an  opinion 
respecting  the  case  previous  to  the  trial.  The  suit  in  which  the 
trial  was  had  was  an  action  of  assumpsit  in  favor  of  the  petitionee> 
against  the  petitioner,  counting  up<Mi  a  promissory  note.  At  the 
time  of  empanelling  the  jury,  the  juror  in  question  was  inquired  of 
whether  he  had  formed  and  expressed  an  opinion,  respecting  the 
cause,  and  replied  that  he  had  not.  Upon  the  trial,  after  the  plain- 
tiff  had  introduced  his  note,  the  defendant,  (the  present  petitioner,) 
introduced  a  receipt  of  a  subsequent  date  apparently  cutting  off  the 
liote.  Testimony  was  then  introduced  by  the  plaintii!)  tending  to 
prove  that  the  receipt  and  note  were  executed  at  the  same  time,  and 
the  note  given  upon  a  settlement,  and  was  justly  due  ;  and  by  the  de^ 
fendant  tending  to  show  that  the  note  was  not  justly  due,  and  that 
the  receipt  was  expressly  designed  to  cut  off  the  note.  The  jury  re-i 
turned  a  verdict  for  the  plaintiff. 

A  witness,  whose  affidavit  accompanied  the  petition,  testi^ed 
that  he  had  several  conversations  with  the  juror,  prior  to  the  trial, 
respecting  the  merits  of  the  suit,  in  which  the  juror  expressed  his 
opinion  freely  in  the  case,  which  was  that  the  plaintiff  therein 
ou^t  to  recover,  &c.  After  the  service  of  the  petition  the  depo- 
sition of  the  same  witness  was  taken  in  behalf  of  the  petitionee,  in 
which  he  stated  that  both  the  juror  and  himself,  at  the  time  of  the 
conversation,  were  under  the  impression  that  the  receipt  and  note 
both  bore  the  same  date ;  and  that  he  could  not  swear  that  the  jur- 
or stated  to  him  any  opinion  in  relation  to  the  case,  except  that  a 
receipt  bearing  the  same  date  would  not  cut  off  a  note,  and  if  that 
was  Lincoln's  case  he  ought  to  recover ;  and  that  if  any  other 
opinion  was  expressed,  it  had  escaped  his  recollection. 

R  B.  TTiratt  apd  O,  U  WtUiams  for  th^  petifiaqer. 
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Briggg  ^  Nichokon  for  the  petitionee^ 

By  the  c&urtj  E£i>ri£LD,  Cd.  i.  The  coutt  are  not  satisfied 
that  the  testimony  now  adduced  in  support  of  the  petition  for  a 
new  trial,  shows  any  such  bias  upon  the  mind  of  the  juror,  at  the 
time  he  tried  the  case,  as  to  operate  as  a  legal  disqualification. 
The  testimony  of  the  witness  fin^y  amounts  to  nothing  nfore,  than 
that  the  juror  expressed  an  opinion  as  to  the  efiect  of  a  receipt  in 
full,  upon  a  note  dated  the  same  day,  which  was  a  question  of  law ; 
«ind  the  question  did  not,  in  form,  arise  in  the  case,  the  receipt 
healing  a  subsequent  date»  but  seems  to  have  been  afiected  by  ev* 
idence.  Such  an  expression  of  opinion  might  be  a  good  reason, 
,Vrhy,  in  the  discretion  of  the  court,  a  juror  should  be  set  aside. 
But  had  the  juror,  upon  this  same  proof,  been  allowed  to  sit,  it  is 
not  certain,  by  any  means,  that  a  new  trial  should  be  granted  on 
that  account 

1.  It  is  only  proved  by  the  oath  of  one  witness  against  the  tes« 
timony  of  the  jn/tor,  which  is  no  fair  balance  of  proof,  the  juror  be- 
ing, in  fact,  as  disinterested  as  the  witness,  in  regard  to  this  ques^ 
tion. 

2.  If  we  are  to  believe  both  persons  entirely  sincere  in  their  tea* 
timony,  it  shows  very  clearly  that  the  juror  was  not  conscious  of 
having  formed  or  expressed  any  opinion^  And  the  consciousness 
of  the  fact  is  the  chief  ground  of  disqualification. 

B.  The  opinion  was  not  upon  any  matter  of  &ct  in  the  dise. 
Petition  dismissed  with  oostSk 


858  RUTLAND  COUNTY. 

HodgM  et  uz.  V.  Green. 

Silas  H.  Hodges  and  Julia  Hodges  his  wife  v.  William 

Green. 

Agency.    Pew  in  a  meeting-ktmse.     Statute  of  frauds.     Perform" 
once  of  contract  for  conveyance  of  real  estate* 

Heldf  that  the  ftots  and  testimony  in  the  present  case  did  not  show  a  case  of  agency 
DB  the  part  of  the  defendant. 

A  pew  in  a  meeting-honse  is  real  estate. 

A  promise  to  pay  a  specified  price  for  real  estate^  oonyeyed  or  agreed  to  1>e  conrejed 
to  the  promisor,  need  not  be  in  writing.  If  the  whole  agreement  for  the  convey- 
ance  of  the  real  estate,  and  for  the  payment  of  its  consideration,  be  by  parol,  and 
there  is  a  conveyance,  or  a  snfScient  tender  of  a  conveyance,  according  to  that 
part  of  the  agreement,  an  action  will  lie  upon  the  promise  for  the  agreed  price. 

If  the  person  to  whom  the  real  estate  was  to  be  conveyed,  and  who  promises  to 
pay  for  it,  takes  possession,  and  thereafter  deprives  the  other  party  of  all  beneficial 
use  or  enjoyment  of  it,  he  cannot  object  to  the  time  of  the  conveyance  or  of  the 
tender  of  a  conveyance  of  the  legal  title,  if  it  was  before  the  commencement  of  the 
suit,  and  he  has  sustained  no  injury  from  its  not  having  been  attended  to  sooner. 

Assumpsit  for  the  price  of  a  pew.  Plea,  the  general  issue  ; 
trial  by  the  court,  March  Term,  1855, — Pierpoint,  J.,  presiding. 

In  August,  1852,  the  plaintiff  Julia  Hodges,  was  the  owner  of  a 
slip  in  the  Baptist  meeting-house  in  Rutland.  The  Baptist  society, 
about  that  time,  resolved  to  repair  and  remodel  their  meeting- 
liouse,  and  appointed  the  defendant  to  purchase  the  slips  of  such 
persons  as  were  not  members  of  said  society.  The  defendant  soon 
aflei*  called  on  the  plaintiff  Silas  H.  Hodges,  and  told  him  what 
the  society  had  resolved  to  do  to  the  meeting-house,  and  that  he 
(the  defendant)  wished  to  buy  the  slip,  and  would  give  fifteen  dol- 
lars for  it  Said  Silas  told  him  he  could  not  give  an  answer  until 
he  had  seen  his  wife.  Within  a  few  days,  the  defendant  called 
again,  and  said  Silas,  (having  consulted  his  wife,  and  she  having 
consented  to  the  sale,)  told  the  defendant  they  would  sell  the  slip 
for  fifteen  dollars ;  the  defendant  said  he  would  take  it,  and  it  was 
agreed  that  a  deed  of  the  slip  should  be  executed  by  the  plain- 
tiffs to  the  defendant.  The  defendant  did  not  succeed  in  purchasing 
many  slips,  and  the  society  resolved  to  go  on,  and  remodel  the 
house,  without  regard  to  the  purchase  of  the  slips,  and  did  proceed  ; 
and  took  out  all  the  old  slips,'  made  new  slips,  and  remodeled  and 
80  arranged  the  samey  that  the  identity  of  the  old  slips  was  des- 
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trojed.  The  defendant  was  one  of  a  committee  of  three,  Who 
were  appointed  by  the  society  to  superintend  such  repairs  and 
alterations,  and  took  an  active  part  in  directing  the  repairs  and 
alterations  as  they  were  being  made. 

Soon  after  the  last  interview,  above  stated,  the  defendant  called 
npon  said  Silas  for  a  deed,  who  told  him  he  would  furnish  it  in  a 
few  days ;  but  within  a  few  days  said  SUas  left  town,  and  was 
absent  most  of  the  time,  until  the  summer  of  1853,  when  he 
offered  to  the  defendant  a  deed  of  the  slip  duly  executed,  which 
the  defendant  refused  to  receive,  or  to  pay  for  the  slip.  The  defen- 
dant never  claimed  any  title  to  the  slip,  by  virtue  of  any  purcliase 
of  the  same.  The  whole  of  the  negotiation  and  contract  between 
the  parties  was  oral,  nothing  being  in  writing  except  the  deed 
offered  to  the  defendant 

Upon  the  facts,  as  above  set  forth,  the  county  court  rendered 
judgment  for  the  defendant,  to  which  the  plaintiffs  excepted. 

S,  H.  Rodger  for  the  plaintiffs^ 

The  plaintiffs  had  only  a  mere  easement  in  the  pew.  IrVlien 
that  was  destroyed,  their  whole  estate  in  the  premises  was  gone, 
and  the  defendant  obtained  all  that  he  had  bargained  for.  A 
deed  afterwards,  was  a  mere  nullity,  there  being  nothing  to  convey. 
KeUogg  v.  IHckinstm,  18  Vt  266.  Howard  v.  2%e  First  Parish 
of  N.  Bridgewater,  7  Pick.  138.  Voorhees  v.  The  Presbgterian 
Ch.  in  Amsterdam^  8  Barb.  Sup.  C.  135  ;  (12  U.  S.  Dig.  457.) 

The  statute  of  frauds  does  not  apply  to  actions  brought  to  recov« 
er  the  consideration  money  of  lands  which  have  been  conveyed* 
Neither  does  it  apply  to  such  actions,  where  the  purchaser  has  had 
the  full  benefit  of  the  contract,  and  the  vendor  has  no  other  rem- 
edy, as  in  this  case.  Thayer  v.  Vilesy  23  Yt.  494.  VimorU  v» 
SUU,  6  B.  Monroe  474,  (8  U.  S.  Dig.  203.)  AheU  v.  Douglass^ 
4  Denio  806.  Rhodes^  Admr.  v.  Storr,  7  Ala.  340,  (5  IT.  S.  Dig. 
69.)     Magfield  v.  Wadsleigh,  8  B.  &  C.  357. 

The  contract  was,  in  effect,  a  license,  and  the  defendant  could 
not  be  treated  as  a  trespasser  ah  initio, 

Harrington  ^  ProtU  for  the  defendant 

L  The  defendant  was  acting  merely  as  the  agent  of  the  Baptist 
society.    The  case  shows  that  the  society  appointed  him  agent  to 
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purchase  the  slips,  and  that  he  informed  the  plaintiff  Silas  what 
the  society  had  resolved  to  do  to  the  meeting-house,  from  which  the 
plaintiff  must  have  understood  that  the  defendant  was  acting  in 
their  hehalf,  and  not  on  his  own  accounts 

II.  The  contract  is  within  the  statute  of  frauds,  being  for  the 
purchase  of  lands,  or  an  interest  in  or  concerning  them.  Chap^ 
manv.  Eddy,  13  Yu  205;  Kellogt/  v.  Dickinson,  18  Vt.  266; 
Gaif  V.  Baker,  17  Mass.  435  ;  Daniel  v.  Wood,  1  Pick.  102. 

III.  The  deed  was  not  executed  and  offered  within  anjr  reason* 
able  time.     Ballard  v.  Walker^  3  Johns.  Ch.  60. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

IsHAM,  J.  We  perceive  no  objections  to  the  plaintiffs'  recovery  in 
this  case,  on  the  ground  that  the  defendant,  in  purchasing  the  pew, 
was  acting  as  agent,  under  a  resolution  of  the  Baptist  society,  to  re- 
pair and  remodel  their  ifieeting-liouse.  The  defendant  did  not  con- 
tract in  the  name  of  the  society,  nor  have  the  plaintiffs  any  right  to 
call  on  them  for  payment  of  this  claim.  By  the  express  agree- 
ment of  these  parties,  the  pew  was  to  be  transferred  to  the  defend- 
ant, and  he  personally  agreed  to  pay  the  stipulated  price.  The 
purchase  and  the  responsibility  of  payment,  was  assumed  by  the 
defendant  in  his  individual  capacity.  If  any  legal  liability  is  cre- 
ated by  that  contract,  we  think  it  rests  on  the  defendant  Simonds 
V.  Heard,  23  Pick,  125. 

A  more  serious  question  arises  in  this  case,  whether  this  contract 
is  rendered  void  by  the  statute  of  frauds.  The  case  of  Kellogg  v. 
Dickinson,  18  Vt.  266,  fully  establishes  the  legal  rights  of  the 
owner  of  a  pew ;  that  he  has  a  property  in  it  which  partakes  of 
the  character  of  real  estate,  and  that  an  action  at  law  can  be  sus- 
tained against  anyone  who  unlawfully  disturbs  him  in  its  possession 
and  use.  In  the  case  of  Baptist  Church  v.  Bigehw,  16  Wend.  28,  it 
was  held,  that  the  interest  of  a  party  in  a  pew,  is  an  interest  in 
real  estate,  and  comes  within  the  statute  of  frauds.  The  same 
doctrine  is  sustained  by  Ch.  Kent  ;  3  Kent's  Com.  489.  It  seems 
to  be  well  settled  by  the  authorities,  that  the  plaintiff  contract  to 
transfer  their  pew  to  the  defendant,  was  one  for  the  sale  of  some 
intereet  in  real  estate,  which  the  statute  requires  should  be  re^ 
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daced  to  writing.  If  the  plaintifis  had  refused  to  transfer  that 
pew,  to  the  defendant,  in  pursuance  of  their  verbal  contract,  what* 
eyer  maj  have  been  the  damages  resulting  from  it,  no  action  at 
law  could  be  sustained  against  them.  The  present  action,  however, 
is  not  of  that  character.  It  is  not  brought  upon  any  contract  of 
the  defendant  to  convey  land,  or  any  interest  whatever  in  real 
estate,  but  upon  a  contract  to  pay  a  specified  sum  of  money.  It  is 
for  the  consideration  money  alone  for  which  this  action  is  brought 
Upon  the  question  whether  that  contract  is  within  the  statute 
of  frauds,  there  is  a  decided  conflict  between  the  English  and 
American  cases.  In  the  case  of  Cocking  v.  Wardj  1  Man.  Gran. 
&  Scott.  858,  it  was  held,  that  an  agreement  to  assign  a  leasehold 
interest,  and  to  endeavor  to  procure  the  landlord  to  accept  a  substi** 
tuted  tenant,  was  an  agreement  for  an  interest  in  real  estate,  and  with- 
in the  statute  of  frauds,  and  that  a  special  declaration  in  assumpsit 
could  not  be  sustained  for  the  stipulated  consideration,  notwithstand- 
ing the  transfer  had  been  made,  and  nothing  remained  to  be  done 
but  to  pay  the  stipulated  price.  The  same  point  was  determined 
in  the  case  of  Kelly  v.  Wehster^  10  Eng.  L.  &  Eq.  517,  Maule, 
J.,  observing  that  '^  it  need  not  be  a  contract  for  the  sale  of  land 
to  be  within  the  statute ;  if  it  be  a  contract  relating  to  the  sale  of 
land,  it  is  enough."  The  doctrine  of  those  cases  was  afterwards 
confirmed  in  the  late  case  of  Smart  v.  Harding^  29  Eng.  L.  &  Eq. 
252.  The  principle,  however,  is  recognized  in  those  courts,  that  if, 
afler  a  conveyance  has  been  made,  the  defendant  acknowledges 
his  indebtedness  upon  that  matter,  a  recovery  may  be  had  on  the 
general  counts,  for  the  sum  agreed  to  be  paid.  But  that  fiict  not 
appearing  in  this  case,  we  think  that,  upon  the  English  authorities^ 
this  action  cannot  be  sustained.  * 

In  this  country,  to  a  great  extent,  the  decisions  upon  this  subject 
have  been  otherwise.  In  the  case  of  Bowen  v.  BeU^  20  Johns« 
388,  it  was  held  that  an  action  of  assumpsit  could  be  sustained  to 
recover  the  stipulated  price,  for  land  which  had  been  transferred, 
and  of  which  the  defendant  had  taken  possession,  and  that  the  con<* 
tract  for  the  payment  of  the  money  was  not  within  the  statute  of 
frauds.  Wood wobth,  J.,  observed  that  ^  it  is  not  a  case  within 
the  statute  of  frauds.  The  contract  was  perfected  by  giving  the 
deed.  The  claim  now  is  to  pay  the  value.  The  action  is  not  on  an 
contniiCt  for  the  sale  of  lands,  or  any  interest  in  lands,  although  it 
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be  raised  from  an  agreement  concerning  an  interest  in  lands.  Ac- 
tions have  frequently  been  brought  in  our  own  courts,  to  recover 
the  consideration  for  land  sold  and  conveyed."  In  that  case  there 
was  no  subsequent  agreement  to  pay  the  price,  but  the  action  was 
founded  upon  a  parol  contract,  made  at  the  time  possession  of  the 
property  was  taken.  The  same  general  doctrine  was  held  in  the 
case  of  Shepherd  y.  Little,  14  Johns.  210.  We  think  it  immaterial 
whether  the  action  be  in  general  or  special  assumpsit ;  provided 
the  contract  has  been  executed  by  the  plaintiff,  and  the  defendant's 
promise  is  absolute.  The  law  will  raise  no  contract,  where,  upon 
the  same  facts,  a  special  promise  would  be  void,  and  if  general 
assumpsit  can  be  sustained,  then,  upon  the  same  facts,  an  action 
can  be  sustained  upon  a  special  promise. 

In  the  case  of  Wilkinsan  y.  Scotty  17  Mass.  249,  it  was  held, 
that  an  action  lies  to  recover  part  of  the  consideration  for  the  con^^ 
veyance  *  of  real  estate,  which,  by  mistake,  had  not  been  paid. 
Pabker,  Ch.  J.,  observed  that  "  it  is  not  a  case  within  the  statute 
of  frauds,  because  it  is  not  a  contract  for  the  sale  of  lands.  That 
contract  was  executed  and  finished  by  the  deed.  This  is  only  a 
demand  for  money  arising  out  of  that  contract."  The  same  doc- 
trine was  held  in  the  case  of  Pomeroy  v.  Winshipy  12  Mass.  523 ; 
Davenport  v.  Mason,  15  Mass.  85  ;  Brackett  v.  JBvans,  1  Cush* 
79  ;  Preble  v.  Baldwin,  6  Cush.  554.  In  the  last  case,  Wilde,  J., 
observed,  ^^  this  action  is  founded  on  a  parol  contract,  never  in  any 
part  reduced  to  writing,  but  the  deed  was  made  in  pursuance  of 
that  contract,  and  it  is  as  binding  and  vaUd  a  contract,  as  if  it  bad 
been  reduced  to  writing." 

In  this  state  the  same  doctrine  has  been  recognized  and  sustained* 
In  the  case  of  Hihbard  v.  Whitney,  18  Vt.  21,  an  action  was  brought 
to  recover  damages  for  the  non-performance  of  a  parol  contract  to 
convey  lands.  The  court  held  that  the  case  was  clearly  within  the 
statute,  and  that  part  performance  was  a  ground  only  for  equitable 
relief.  It  was,  however,  observed,  ^  if  this  were  an  action  to 
recover  the  price  of  land,  agreed  to  be  paid  in  money,  when  it  was 
admitted  the  kmd  had  been  conveyed,  and  the  only  controversy 
was  about  the  payment  of  the  price  in  money,  or  in  any  other 
mode,  not  within  the  statute  of  frauds,  the  action  would  Weil  lie. 
The  same  principle,"  the  court  observed,  *^  has  been  before  recog« 
nized  by  this  court    In  such  a  case,  aU  that  part  of  the  contncty 
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which  was  within  the  statute  of  frauds,  had  been  performed  by  the 
execution  and  delivery  of  the  deeds."  In  the  case  of  Thayer  y. 
Vilesy  23  Vt  497,  the  court  observed,  that  "if  this  action  merely 
concerns  the  price  of  the  land,  it  is  not  a  matter  which,  by  the 
statute  of  frauds,  is  required  to  be  in  writing.  It  has  oflen  been 
decided  that  an  action  for  the  price  of  land,  which  has  already 
been  conveyed,  might  be  maintained  upon  merely  oral  evidence." 
The  same  doctrine  was  again  recognized  in  the  late  case  of  Davis 
V.  jFarr,  26  Vt.  596.  Although  the  rule  may  be  otherwise  settled 
in  England,  yet  we  feel  no  disposition  to  depart  from  the  construc- 
tion of  that  statute,  in  this  particular,  which  has  been  given  to  it 
in  the  cases  referred  to  from  New  York  and  MassachUvSctts,  and 
which  has  been  so  frequently  recognized  in  this  state.  We  think, 
therefore,  there  is  no  objections  to  the  plaintiffs'  recovery,  arising 
from  the  statute  of  frauds. 

We  are  satbfied,  also,  that  the  case  shows  a  sufficient  perform- 
ance of  the  contract  by  the  plaintiffs,  to  entitle  them  to  recover  the 
price  of  the  pew.  The  deed  was  offered  to  the  defendant  before 
the  commencement  of  this  action,  though  not  until  several  months 
afler  its  execution  had  been  requested.  The  delay  of  that  matter 
for  a  season,  was  in  pursuance  of  a  mutual  understanding.  In  the 
mean  time,  the  defendant  took  the  possession  and  control  of  the 
property,  and  has  entirely  destroyed  its  identity.  He  has  been 
placed  in  the  same  situation,  and  in  the  enjoyment  of  all  the  rights 
be  would  have  had,  if  the  deed  had  been  executed.  It  is  not  for 
him,  under  those  circumstances,  to  refuse  to  accept  the  deed,  and 
pay  for  th6  property  he  has  taken,  particularly  as  the  defendant  at 
no  time  had  repudiated  the  purchase,  in  season  to  enable  the  plain- 
tiffs to  protect  their  rights  ;  and  no  pretence  was  made,  that  any  in- 
jury or  inconvenience  had  been  sustained,  in  consequence  of  that 
delay.  The  plaintiffs  can  sustain  no  action  of  trespass  for  taking 
and  destroying  the  pew ;  the  contract  of  sale  will  prevent  that,  and, 
in  fact,  they  have  lost  their  property  and  are  remediless,  unless 
this  remedy  is  open  to  them.  We  think  the  plaintiffs  are  entitled 
to  recover  the  stipulated  price  of  the  pew. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
case  remanded. 
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Nathan  J.  Smith,  adminigtrat&r,  de  bonis  non,  of  Nathakibi* 

Csaby's  Estate^  v,  Caleb  Hall« 

JSfecimefit. 

^e  reaidaary  deTisee  consented  to  a  sale  by  the  execntois  for  the  payment  of  debts 
and  sj^ific  legacieSi  of  a  portion  of  the  testator^s  real  estate ;  and,  to  save  the  ex^ 
pense  of  an  order  of  «ale  from  the  probate  court)  quit-claimed  the  premises  to  the 
executor  indlTidnally.  The  defendant  being  fn  the  advene  poefleesion  of  a  part 
of  the  premises,  an  action  of  ^ectment  for  the  recovery  of  them  Was  commenced 
in  the  name  of  the  estate.  The  deed  to  the  executor  was  not  recorded,  but  the 
defendant,  with  knowledge  of  its  existence,  obtained  from  the  devisee  a  deed  to 
himself  of  the  premises  in  dispute,  which  he  put  upon  record.  Between  the  times 
of  the  execution  of  the  two  deeds  the  premises  deeded  to  the  executor  were,  by  a 
decree  of  the  probate  court,  assigned  to  the  residuary  devisee.  The  executor 
having  deceased,  the  action  of  ejectment  was  prosecuted  in  the  name  of  the  ai^ 
ministrator,  d»  bonis  non,  fbr  the  benefit  of  the  person  to  whom  the  executor  had 
sold.  Heldf  that  the  title  derived  by  the  devisee  under  the  will,  and  the  assignment 
of  the  probate  courts  enured  to  the  benefit  of  the  person  who  purchased  of  this 
executor;— that  the  def^dant  couM  not  defend  the  action  on  the  strength  of  his 
deed ;— and  that  the  action  was  not  defeated  by  the  conveyance  to  the  executor^ 
the  defendant  being  at  the  time  in  adverse  possession. 

EjECtMENT,  tried  by  jury,  upon  the  general  issue,  Septembet 
Term,  1855, — Pierpoint,  J^  presiding^ 

The  plaintiff  gave  evidence  tending  to  prove  title  to  the  premises 
described  in  the  declaration,  in  Nathaniel  Crary,  (the  testator,)  at 
the  date  of  the  ouster  laid  in  the  declaration,  (January,  1845,)  and 
at  the  time  of  the  said  Crary's  decease ;  and  that  the  defendant,  at 
the  time  laid  in  the  declaration,  had  entered  into  the  actual  posses* 
sion  of  the  western  portion  of  the  same,  not  definitely  marked  or 
designated,  and  thereafter  held  it  in  his  adverse  possession,  claim'^ 
ing  title  thereto.  Crary  deceased  in  July,  1847,  leaving  a  will| 
which  was  admitted  to  probate  September  14th,  1847,  and  John 
Fox,  the  executor  thereof,  commenced  the  present  suit  March 
24th,  1848.  Said  Fox  deceased  during  the  pendency  of  the 
suit,  and  administration,  de  bonis  non^  was  duly  granted  to  the 
plaintiffl 

The  defendant  then  introduced  the  will  of  Crary,  by  which  he 
devised  to  Clarissa  C.  Weller  the  rest  and  residue  of  his  estate* 
after  the  payment  of  debts  and  certain  legacies ;  a  decree  of  the 
proper  probate  court,  dated  November  dOth,  1848,  assigning  all 
such  estate  to  the  said  Clarissa  C.  Weller ;  and  a  quit-claim  deed 
of  all  the  premises  described  in  the  dedaratioui  executed  by  the 
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said  Clarrissa  to  the  defendant,  dated  June  16, 1858,  and  recorded 
June  2l8t,  1858. 

The  plaintiff  then  offered  to  prove  that  the  said  John  Fox,  execu* 
tor,  with  the  knowledge  and  consent  of  the  said  Clarissa  C.  Weller, 
on  the  21  St  of  February,  1848,  bargained  with  one  Frederick  But- 
ton, b^  his  bond,  to  conyey  to  him  the  home  farm  of  said  Crary,  and 
the  premises  described  in  the  declaration,  (the  same  being  a  part 
of  said  home  farm,)  for  the  sum  of  $5,950,  paid  by  Button ;  and 
had  given  said  Button  authority  to  sue  for  and  recover  the  prem« 
ises,  so  in  possession  of  the  defendant,  with  the  damages,  in  the 
name  of  said  Fox,  executor,  but  for  the  benefit  of  Button,  said 
Button  saving  the  estate  and  Fox  harmless  from  all  costs,  expenses 
and  damages;  that  the  purchase  money  was  paid  by  Button  to 
Fox,  executor,  and  was  appropriated  by  him  in  paying  off  the 
debts  chargeable  on  the  estate,  and  the  legacies  and  expenses  of 
administration,  and  the  balance  paid  over  to  the  said  Clarissa;  and 
that,  the  said  Clarissa,  in  order  to  carry  out  this  contract  of  the 
executor,  and  to  save  the  expense  of  an  order  of  sale  from  the 
probate  court,  on  the  24th  of  February,  1848,  conveyed  to  the 
said  John  Fox,  by  a  quit-claim  deed  of  that  date,  but  not  recorded 
until  July  14th,  1853,  all  her  right,  title  and  interest  to  said  farm, 
including  the  land  described  in  said  declaration ;  and  that  the  de- 
fendant, at  the  time  he  contracted  with  and  received  his  deed  from 
Mrs.  Weller,  knew  ^  the  said  deed  to  John  Fox,  and  its  contents, 
and  of  the  contract  made  with  Button. 

The  court  rejected  the  evidence  so  <^ered  by  the  plaintiff,  upon 
the  ground  of  its  being  immaterial,  and  directed  the  jury  that,  if 
they  believed  the  evidence  introduced,  they  should  return  a  verdict 
for  the  defendant.    Exceptions  by  the  plaintiff. 

D.  EoUrU  for  the  plaintiff. 

At  the  date  of  the  writ,  (March  24, 1848,)  the  right  to  sue  was 
in  Fox,  the  executor.  The  suit  could  have  been  brought  in  no 
other  name  or  mode,  at  that  time.  Comp.  Stat  841,  §  10-11. 
Was  this  right  defeated  by  what  subsequently  occurred  ? 

It  was  the  will  of  Crary,  and  not  the  decree  of  the  probate 
ooort,  which  gave  title  to  Mrs.  Weller.  Immediately  upon  his 
death,  an  estate  in  this  land  vested  in  her  by  the  will,  subject, 
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nevertheless,  to  the  lien  of  the  executor,  for  the  payment  of  debts, 
legacies  and  expenses.  This  estate  she  could  convey  by  deed. 
Hyde  v.  Barney ^  17  Yt,  280 ;  and  she  did  convey  it  to  John  Fox, 
by  deed,  February  24,  1848.  But  the  defendant  was  then  in  ad- 
verse possession  of  the  land ;  h6nce,  the  suit  may  go  on  in  the 
name  of  Fox,  executor.    Parkkurst  v.  Edwards,  15  Vt  618. 

The  decree  was  rather  declaratory  than  creative  of  title ;  merely 
announcing  that  she  might  then  take  what  was  hers  already  by  the 
wilL  But  she  had  already  conveyed  to  Fox,  and  is  estopped  by 
her  covenant  in  that  deed,  from  setting  up  any  claim  under  the 
decree  as  against  her  deed ;  and  so  the  decree  has  enured  to  the 
benefit  of  Fox.  Edwards  v.  Roys,  18  Vt.  473 ;  Edwards  v.  Parh- 
hurst,  21  Vt  472.  But  the  defendant  being  in  adverse  possession, 
and  the  effect  of  the  decree  being  as  above  stated,  the  suit  may 
continue  on  in  the  name  of  Fox,  executor,  and  he  may  recover  for 
the  benefit  of  the  equitable  owner. 

The  defendant  can  claim  nothing  under  his  deed  from  Mrs. 
Weller.  The  notice  to  him  was  equivalent  to  a  record  of  her 
deed  to  Fox.  Mrs.  Weller,  thereafter,  as  to  all  persons  having 
ftctual  or  Qonstructive  notice  of  that  deed,  had  no  title  to  convey. 
The  adverse  possession  of  the  defendant  had  only  this  effect  to 
prevent  the  transfer  of  the  leyal  title  to  Fox.  The  equitable  title 
was  conveyed,  and  Mrs.  Weller's  control  of  the  estate  gone  forever. 
The  defendant  could  not  thereafter,  and  after  notice,  for  the  sake 
of  fortifying  his  posession,  or  for  any  purpose,  acquire  any  right 
by  her  deed  to  him.    Edwards  v.  ParJt^urst,  21  Vt  472. 

B.  B.  Thrall  and  0.  Linsley  for  the  defendant. 

After  the  payment  of  all  the  debts  and  specific  legacies,  and  the 
assignment  of  all  the  real  estate  to  Clarissa  Weller,  the  residuary 
legatee,  the  title  to  the  property  was  in  her ;  and  the  suit,  though 
in  the  name  of  the  administrator,  was  for  her  sole  benefit,  and  it 
was  competent  for  her  to  sell  it,  and  thereby  to  discharge  the 
plaintiff's  right  to  recover. 

The  contract  made  by  the  executor,  with  Button,  on  the  2l8t  of 
February,  1848,  before  he  had  obtained  an  order  of  sale,  was  void, 
being  against  the  policy  of  the  law,  which  required  him  to  be  un- 
der oath  after  he  had  obtained  his  license  to  sell  it  to  the  beet  ad- 
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vantage,  &c.  The  authoritj  given  bj  Fox  to  Button,  authorising 
Buttcm  to  prosecute  Hall,  in  the  name  of  Fox,  for  Button's  benefit, 
and  at  his  cost,  was  also  against  law,  a  species  of  champerty  or 
maintenance  which  should  not  be  encouraged.  All  the  proceed- 
ings under  that  contract  were  void,  as  against  the  policy  of  the 
law. 

The  quitrdaim  deed  executed  by  Mrs.  Weller  to  John  Fox,  of 
the  24th  of  February,  1848,  before  the  assignment  to  her  by  th« 
probate  court,  conveyed  nothing,  as  she  had  no  title  to  convey. 

The  deed  from  Mrs.  Weller  to  John  Fox,  of  the  24th  of  Feb- 
ruary, 1848,  while  Caleb  Hall  was  in  the  adverse  possession  of  the 
land,  was  void,  in  any  event,  so  far  as  that  land  was  concerned. 
If  the  deed  was  void,  it  was  immaterial  whether  the  defendant 
knew  of  its  existence  or  not. 

The  opmion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 

Bennett,  J.  This  is  an  action  of  ejectment,  and  the  declara- 
tion counts  upon  a  seisin  and  ouster  in  the  life-time  of  Crary.  The 
premises  in  dispute  are  a  part  of  what  was  called  the  home  farm  of 
Crary ;  and,  at  the  trial,  the  defendant  attempted  to  stand  upon  the 
title  of  Crary,  as  derived  from  his  daughter ;  and  the  only  question 
is,  which  has  the  best  right  ?  For  the  plaintiff  it  is  to  be  assumed, 
upon  the  exceptions,  that  Crary  had  a  valid  title  to  the  premises ; 
and  that  the  defendant  was  in  possession,  adverse  to  Crary,  though 
upon  the  trial  he  did  not  rely  upon  his  adverse  possession. 

The  defendant,  on  trial,  claimed  title  under  Clarissa  C.  Weller, 
the  daughter  of  Mr.  Crary. 

By  the  will  of  her  father,  Clarissa  was  made  the  residuary  de- 
visee  and  legatee ;  and  it  seems  that  for  some  cause  which  is  not 
very  apparent,  the  court  of  probate,  on  the  30th  of  November, 
1848,  passed  a  decree  assigning  the  whole  of  the  home  farm  to  the 
daughter  Clarissa ;  and  on  the  16th  day  of  June,  1853,  she  gave 
a  quit-claim  deed  of  that  part  of  the  home  farm  now  in  dispute,  to 
the  defendant ;  supposed  to  be  some  twenty-five  acres ;  and  this 
deed  was  recorded  on  the  23d  day  of  the  same  month. 

The  plaintiff  proposed  to  show  that  John  Fox,  then  the  execu- 
tor of  the  will,  by  the  consent  of  Claiissa  on  the  2l8t  of  February^ 
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1848,  and  before  the  assignment  had  been  made  to  her,  bargained 
and  sold  the  whole  of  the  home  farm  of  the  deceased,  to  a  Mr, 
Button  for  nearly  six  thousand  dollars ;  and  that  he  had  paid  the 
price  to  Fox  which  he  applied  to  the  payment  of  the  debts  of  the 
testate,  the  specific  legacies  and  the  expenses  of  the  settlement  of 
the  estate ;  and  that  he  had  paid  the  balance  of  what  remained  to 
Clarissa ;  and  that  she,  to  save  expense  of  getting  an  order  of 
sale  from  the  probate  court,  and  to  carry  out  the  arrangement  made 
between  Fox,  the  executor,  and  Button,  only  three  days  after  this 
arrangement  was  made,  quit-claimed  to  John  Fox  all  title  to  ev* 
ery  part  of  the  home  farm.  This  deed  bears  date  the  24th  of  Feb- 
ruary, 1848,  though  not  recorded  until  the  14th  day  of  July,  1853 ; 
and  that  the  defendant,  when  he  purchased  and  took  his  deed  from 
Clarissa  of  the  25  acres,  on  the  16th  day  of  June,  1853,  had  full 
notice  of  this  deed  to  Fox.  This  action  is  prosecuted  by  Button,  in 
the  name  of  the  administrator,  de  bonis  non^  for  liis  own  benefit,  in 
pursuance  of  an  arrangement  between  him  and  Fox,  made  no  doubt 
on  account  of  the  adverse  possession  set  up  by  the  defendant  to  the 
25  acres  of  the  home  farm,  in  the  life-*time  of  Mr.  Crary. 

The  whole  of  this  evidence  was  considered  immaterial  by  the 
county  court  as  having  no  effect  upon  the  title  set  up  by  the  de* 
fendant  under  Clarissa,  and  was  excluded. 

We  are  to  mquire  whether  there  was  error  in  this ;  and  also  in 
the  court* s  directing  a  verdict  for  the  defendant  Under  the  laws  of 
this  state,  real  estate  becomes  assets  in  the  hands  of  the  adminis* 
trator  or  executor  for  the  payment  of  debts ;  and,  9uh  modo,  passes 
to  them,  and  their  rights  are,  for  the  time  being,  paramount  to  the 
rights  of  the  heirs  or  devisees,  though  they  have  but  a  trust  inter- 
est ;  and  the  statute  expressly  enacts  that  no  action  of  ejectment 
or  other  action  to  recover  the  seizin  and  possession  of  any  lands, 
or  for  any  damage  done  to  such  lands,  shall  be  maintained  by  any 
heir  or  devisee,  until  there  shall  be  a  decree  of  the  probate  court, 
assigning  such  lands  to  such  heir  or  devisee,  or  the  time  allowed 
fi^r  paying  debts  shall  have  expired,  unless  the  administrator  or 
executor  shall  voluntarily  surrender  the  possession  to  the  heir  or 
devisee.  In  the  present  case,  the  purposes  for  which  the  real 
estate  of  the  deceased  became,  ntb  modo,  assets  in  the  hands  of  the 
^ecutor,  had  not  been  answered,  in  point  of  fiact^  and  the  object  of 
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the  arrangement  for  a  sale  to  Button  was  for  the  payment  of  the 
debts,  &c  The  sale  to  Button  was  by  the  consent  of  Clarrissa, 
and  enured  to  her  benefit ;  and,  to  cany  out  the  arrangement,  she 
quit-claimed  all  her  title  to  the  home  farm  to  Fox. 

We  thinlc  it  is  quite  clear  that  the  defendant  cannot  defend  the 
action  upon  the  strength  of  his  deed  from  Clarissa.  She  having 
consented  to  the  sale,  by  the  executor,  to  Button,  and  having,  also, 
confirmed  the  same  by  her  deed  to  the  executor,  she  would  be  con- 
cluded from  setting  up  a  title  in  herself,  adverse  to  the  rights  of 
Fox,  and  of  Button ;  and,  as  the  defendant  had  notice  of  the  deed 
from  Clarissa  to  the  executor,  when  she  conveyed  to  him,  he  can 
stand  in  no  better  situation,  in  this  respect,  than  Clarissa  would, 
and  is  equally  concluded  from  claiming  under  that  deed.  He  is 
cfaai^able  with  having  acted  in  bad  faith.  If  Clarissa  had  gained 
a  legal  title  to  the  home  farm,  by  force  of  the  will,  and  the  effect 
of  the  assignment  of  it  by  the  probate  court,  it  would  enure  to  the 
benefit  of  Fox,  at  law,  though  in  trust,  by  means  of  estoppel,  and, 
in  equity,  to  the  benefit  of  Button.  The  question  then  arises,  is  the 
present  action  defeated  by  means  of  the  deed  from  Clarissa  to  Fox  ? 
We  think  not  As  the  case  shows  that  the  defendant  was  in  ad- 
verse possession,  at  the  time  of  the  death  of  Mr.  Crary,  and  this, 
we  are  to  presume^  was  continued  up  to  the  time  Clarissa  deeded 
to  Fox,  that  deed  would  not  have  the  effect  to  convey  the  legal 
title  to  Fox,  as  against  the  defendant;  and  though  the  defen\Iant 
did  not,  upon  the  trial,  insist  upon  his  adverse  possession,  yet  we 
think  it  was  competent  for  the  plaintiff  to  prove  the  adverse  pos- 
session, in  order  to  show  that  the  action  could  still  be  maintained 
by  the  representative  of  the  estate  of  Nathaniel  Crary.  For  the 
purposes  of  this  hearing,  we  are  to  take  whatever  the  testimony 
tended  to  prove,  as  proved,  as  well  as  what  was  offered  to  be 
proved. 

By  our  statute,  Comp.  Stat,  chap.  50,  §  16,  the  present  admin- 
istrator has  the  same  power,  and  may  proceed  in  the  same  way,  in 
settling  the  estate,  as  the  executor,  Fox,  could  have  done ;  and,  if 
Pox,  the  executor,  in  his  life-time,  could  have  maintained  this 
action,  it  may  well  be  maintained  by  the  administrator,  de  bams 
noTiy  though  a  recovery  may  enure  to  the  benefit  of  Button. 

Judgment  of  the  county  court  reversed,  and  the  cause  remanded, 
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Edward  L.  Sabtwell  v.  Rollin  Y.  R.  Hobton. 

ArhitrcUton,    Recovery  of  money  paid  on  an  unfounded  clainu 

Parties  agreed  to  sul^mit  certain  matters  of  differenoe  to  arbitrators  wlio,  after  hear> 
ing  and  ooneiiltatioii,  informed  the  parties  they  had  agreed,  but  that  neither  par- 
ty was  to  be  bound  by  their  determination,  and  would  be  under  no  obligation  to 
abide  by  it,  and  then  announced  the  conclusion  to  which  they  had  arrlred.  Held 
that  their  conclusion  was  merely  advisory,  and  of  no  binding  force  as  an  award. 

Money  may  be  recorered  back  which  is  paid  in  discharge  of  an  alleged  claim  which 
is  fictitious  and  lalse,  and  known  so  to  be  to  the  party  making  the  claim,  and  wh^ 
induces  the  payment  by  menaces,  duress,  or  taking  an  undue  advantage  of  the  oth- 
er party's  situation. 

Assumpsit.  The  cause  was  referred.  The  principal  daim  of 
the  plaintiff  was  for  $  465.84,  in  reference  to  which  the  referees 
reported  the  following  facts. 

About  sixteen  years  prior  to  1858,  the  plaintiff  and  defendant 
entered  into  an  agreement,  by  which  the  plaintiff  was  to  take  the 
charge  of  the  defendant's  grist-mill,  as  the  miller,  and  receive  one- 
half  of  the  proceeds  or  tolls,  and  the  defendant  the  other  half.  The 
plaintiff  .thereupon  took  the  charge  of  said  mill,  and  proceeded  to 
discharge  the  duties  of  miller,  and  so  continued  to  do  until  some- 
time in  February,  1853.  Up  to  this  period  there  was  a  perfectly 
good  undeistanding,  and  no  suspicion  existed  on  the  part  of  either 
that  there  was  anything  wrong  in  the  dealings  of  the  other. 
'  In  February,  1853,  the  plaintiff  entered  into  an  agreement,-  by 
frhich  ha  was  to  take  charge  of  a  grist-mill  in  Hydeville,  and  leaye 
the  defendant's  mill.  Ai^r  this  fact  came  to  the  knowledge  of  the 
defendant,  he  professed  to  have  suspicions  that  the  plaintiff  had  not 
been  dealing  honestly  with  him,  and  had  not  given  him  his  just 
share  of  the  toUs ;  and  that  he  had  taken  his  (the  defendant's)  grain 
without  authority,  and  disposed  of,  or  appropriated  it  to  his  own 
use ;  and  procured  a  writ  in  trover  to  recover  the  value  of  the  grain 
so  taken  or  withheld.  After  having  procured  said  writ  he  went  to 
the  mill  where  the  plaintiff  was,  and  after  looking  it  over,  told  the 
plaintiff  to  get  certain  notes  which  the  plaintiff  had  against  the  de* 
fendant,  amounting,  in  all,  to  between  six  and  seven  hundred  dolr 
lars,  and  go  up  to  the  defendant's  house  and  settle,  which  the  plaisr 
tiff  did.  They  went  into  a  room  by  themselves,  and  the  defendant 
fastened  the  door,  and  then  told  the  plaintiff  that  Jne  had  ascertained 
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that  the  plaintiflf  had  stolen  his  grain  and  that  of  everybody  else  ; 
and  that  he  could  prove  it  by  various  individuals ;  and  that  he  had 
got  a  county  court  writ  in  his  pocket  against  him  for  it.     The  plain- 
tiff got  up  to  leave,  but  the  defendant  told  him  he  should  not.     The 
plaintiff  took  the  notes  above  referred  to,  and  told  the  defendant  to 
take  what  he  a  had  mind  to  from  them.     This  he  declined  to  do, 
saying  that  somebody  else  must  say  how  much  he  was  to  have. 
The  plaintiff  was  a  simple-minded  man,  and  during  this  interview 
was  alarmed  and  excited.     It  was  finally  proposed  by  one  of  them 
to  leave  the  matter  to  others  to  say  what  should  be  done  in  the 
mattery  and  N.  II.  Eddy,  Wm.  P.  Abbott  and  H.  N.  Skcels  were 
selected  as  the  persons  to  whom  the  subject  was  to  be  submitted. 
"This  interview  was  on  Saturday.     On  the  Monday  following,  (be- 
ing the  28th  of  February,  1853,)   the  plaintiff,  defendant,  and  the 
above  named  persons,  met  at  the  defendant's  house.     The  parties 
agreed  to  introduce  no  testimony  ;  the  plaintiff  took  no  further  part 
in  the  business  of  the  hearing ;  the*  defendant  made  a  statement, 
and  the  arbitrators  retired  to  decide.     After  they  had  agreed,  they 
called  in  the  parties  and  told  them  that  they  had  agreed,  but  that 
neither  party  were  to  be  bound  by  their  determination,  and  would 
be  under  no  obligation  to  abide  by  it.     The  plaintiff  said  he  would 
hear  what  they  had  to  say,  and  then  determine.     They  then  stated 
that  they  had  concluded  that  the  plaintiff  ought  to  pay  the  defend- 
ant the  sum  of  $  465.84.     The  plaintiff  then  said  he  had  offered 
defendant  more  than  that,  (referring  to  his  offer  to  have  him  take 
what  he  pleased  from  the  notes.)     The  plaintiff  then  produced  his 
notes,  and  the  defendant  figured  up  the  amount,   deducted  the 
$  465.84  and  paid  plaintiff  the  balance,  and  took  them  up. 

There  was  no  testimony  introduced  before  the  arbitrators,  and 
they  had  no  knowledge  that  the  plaintiff  had  done  any  act  that  had 
affected  injuriously  the  custom,  business  or  reputation  of  the  miU  ; 
and  they  all  testified  that  they  did  not  know  but  the  plaintiff  was 
as  attentive  and  faithful  to  the  business  of  the  mill  as  anv  other 
man.  They  knew  that  the  mill  did  not  do  as  much  business  as 
it  had  formerly  done ;  but  other  mills  had  been  erected  in  the  vi 
einity;  the  business  of  the  place  had  diminished;  the  store  there 
had  been  broken  up, — ^there  was  consequently  less  to  call  customers 
there ;  the  mill  was  getting  old ;  and  what  effect  these  causes  had 
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produced  upon  the  busineas  of  the  mill,  the  arbitrators  could  xM>t 
teU. 

The  referees  further  reported  that  thej  found  that  this  claim  of 
the  defendant  had  no  foundation  in  fact,  and  would  not  have  been 
set  up  if  the  plaintifF  had  not  determined  to  leave  the  defendant's 
mill ;  ai^d  they  submitted  to  the  court,  whether,  upon  the  facts  re- 
ported, the  plaintiff  should  recover  said  sum  of  $  465,84  with  the 
interest  thereon. 

The  county  court,  September  Tenn,  1855, — ^Pierpoint,  J.,  pre-, 
siding,— ^rendered  judgment  for  the  plaintiff,  to  recover  the  balance 
reported  in  his  favor,  together  witl^  said  sum  of  $  465.84,  and  the 
interest  thereon.    Exceptions  hj  the  defendant 

4«  ^«  ^tchohon  and  &  H,  Hodge9  for  the  defendant. 

The  award  was  valid,  notwithstanding  the  opinion  expressed  hj 
the  arbitrators ;  Ennos  v.  PraU,  26  Vt.  630. 

The  referees  have  found  no  -  such  misconduct  in  the  arbitrators 
or  the  defendant,  as  should  invalidate  it  at  law  ;  Caldwell  on  Ar* 
bitrations,  208  &c.  (94 ;)  Emerson  v,  UdoQ,  18  Vt  477  ;  Howardy. 
Puffer,  23  Vt  365. 

Neither  can  it  be  inferred  from  the  judgment  of  the  county  court, 
which  was,  in  effect,  pro /orTiia ;  Bartiett  v.   CkurchiU,  24  Vt  218^ 

The  payment  by  the  plaintiff  was  a  voluntary  one,  made  upon 
demand,  and  with  foil  knowledge  of  all  the  &cts ;  Centre  TVm- 
pike  Go.  V.  Smthf  12  Vt  212  &  cas.  cited;  Brisbane  v.  Dams,  5 
Taunt  144 ;  Clarke  v.  Dutcher,  9  Cow,  674 ;  Pangbum  v.  BuO,  1 
Wend.  345. 

Briggs  Sf  Hyatt  for  the  plaintiff. 

There  was  no  considerataon  for  the  plaintiff's  surrender  of  his 
notes,  as  the  referees  have  found  that  the  defendant's  claim  had  no 
foundation  in  fact  His  claim  was  a  fraud  upon  the  plaintiff, 
sought  to  be  enforced  by  duress  and  threats ;  Famam  v.  Brooks^ 
9  Pick.  212 ;  Chitty  on  Contracts  198. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
June,  by 
I8^4M,  J,    The  exceptions  ii|  the  cttse  are  CQnfined  to  the  daim 
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of  $  465.84,  for  which  a  reooyery  was  had  on  the  count  for  money 
had  and  received. 

We  are  satisfied  thitt,  in  the  prosecution  of  this  suit,  the  plaintiff 
is  not  concluded  by  the  matter  retied  upon  as  an  award  of  arbitrators. 
The  opinion  expressed  by  them,  was  given  upon  the  express  condi- 
tion that  neither  party  should  be  bound  by  it  It  was  intended  to 
be,  and  was,  in  fact,  merely  advisory ;  and  as  such,  it  has  no  bind>> 
ing  force.  In  the  case  of  Iknos  v.  PihcOty  26  Yt  636,  an  ordinary 
submission  and  award  was  made,  and  the  arbitrators  intended  to 
make  a  final  determination  of  the  matter  in  controversy.  Their 
Opinion  in  that  case  that,  as  their  award  was  not  in  writing,  it  was 
not  obligatory,  had  no  effect  upon  its  conclusiveness.  It  is  a  di^ 
ferent  case  from  this,  as  in  that  case  they  discharged  the  duties  of 
u*bitrators,  but  in  this  they  refused  to  act  as  such. 

On  the  merits  of  this  case,  we  think  that  the  plaintiff  is  entitled 
to  recover  the  money  for  which  this  judgment  was  rendered,  to 
having  been  paid  under  circumstances  which  do  not  entitie  the  de- 
fendant to  retain  it  We  make  no  question  as  to  the  soundness  of 
the  general  rale,  ^  that  money  paid  under  legal  compulsion,  or 
where  there  is  hona  .^fides,  and  money  is  paid  with  full  knowledge 
of  the  facts,  though  there  be  no  debt,  still  it  cannot  be  recovered 
back  ;*"  MarrioU  v.  Hamptm,  7  Term.  269 ;  2  Smith's  Lead. 
Cas.  335.  But  if  there  is  a  want  of  good  faith  in  making  the  claim, 
and  the  party  is  exacting  what  was  not  supposed  to  be  a  right,  and 
there  be  duress,  or  any  undue  advantage  taken  of  the  parties'  situ*> 
ation,  or  if,  under  the  terror  of  inceptive  legal  proceedings,  fiaudu* 
lentiy  instituted,  money  has  been  paid,  the  party  pajdng  it  may  re- 
cover it  back  in  this  form  of  action ;  2  Smith's  Lead.  Cas.  337 ; 
put  V.  (homes,  2  Ad.  &  £1.  459,  I  Selw.  N.  P.  89.  The  ref<»r- 
ees  in  thb  case  have  found  the  fact  and  have  stated  in  their  report 
that  the  defendant's  claim  in  relation  to  grain  which  the  plaintiff 
was  charged  with  having  taken,  and  also  the  claim  in  relation  to 
injuries  to  the  grist  mill,  had  no  foundation,  in  fact,  and  would  not 
have  been  set  up,  if  the  plaintiff  had  not  determined  to  leave  the 
defendant's  employment  This  must  be  regarded  as  a  distinct  find- 
ing, that  the  claim  was  false,  and  known  to  be  such  by  the  parties 
when  it  was  made,  and  when  this  amount  was  deducted  from  the 
plaintiff's  notes.    That  fact  alone  brings  this  case  within  the  prin- 
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ciple  decided  in  the  case  of  77ie  Duke  of  Cadaval  v.  Coiling,  4  Ad. 
&  Ell.  858.  That  was  an  action  to  recover  money  paid  to  the  de- 
fendant after  the  plaintiif  had  heen  served  with  process.  The  fiict 
was  found  by  the  jury,  that  the  defendant  knew  that  he  had  no 
claim  upon  the  plaintiff  when  he  sued  out  his  wriL  Coleridge^ 
J.,  observed  that  *^  no  case  has  decided  that  when  a  fraudulent  use 
"  has  been  made  of  legal  process,  both  parties  knowing  throughout 
^  that  the  money  claimed  was  not  due,  the  party  paying  under  such 
"  process  is  not  to  have  the  assistance  of  the  law."  Patterson, 
J.,  observed  that  "  the  jury  concluded  that  the  defendant  knew  that 
''  the  debt  did  not.  exist,  and  that  he  used  the  process  colorably. 
"  To  say  that  money  obtained  by  such  extortion  cannot  be  recov- 
"  ered  back  would  be  monstrous."  From  the  mere  fact  that  the 
party  knew  that  he  had  no  just  claim,  the  court  declared  the  suit 
to  have  been  fraudulently  commenced,  and  the  money  obtained  by 
extortion.  In  Colwell  v.  Pedan^  3  Watts  327  it  was  held  that  a 
distinction  existed  between  those  cases  where  a  legal  remedy  has 
been  used  as  an  instrument  of  extortion,  and  those  in  which  it  has 
been  used  bona  fide,  to  enforce  what  was  supposed  to  be  a  right 
In  all  the  cases  where  a  recovery  was  allowed,  good  faith  existed 
in  making  the  claim ;  the  party  supposed  he  had  a  right.  But  in 
this  case,  that  fact  is  expressly  negatived  by  the  finding  of  the  ref- 
erees. Payments  made  under  such  circumstances,  are  not  those 
voluntary  payments  which  preclude  the  party  from  legal  redress. 
The  application  of  that  principle  is  made  to  cases  where  the  party 
is  acting  in  good  faith,  and  the  money  is  taken  on  a  supposed 
right. 

There  are  other  circumstances  in  the  case  which  give  additional 
weight  to  the  plaintiff's  right  to  recover  this  money.  The  trans- 
action at  the  defendant's  house,  when  the  claim  was  first  made, 
and  the  plaintiff  was  forbidden  to  leave  the  room,  falls  but  little 
short  of  actual  violence.  The  plaintiff,  the  referees  state,  is  a  sim- 
ple-minded man,  and  on  that  occasion  became  excited  and  alarmed ; 
so  much  so,  as  to  induce  him  to  offer  the  defendant  his  notes,  with 
liberty  to  take  such  sum  from  thenkas  he  saw  fit  It  will  hardly 
be  contended  that  if  money  had  then  been  paid,  or  this  amount  had 
then  been  deducted  from  the  notes,  but  that  the  plaintiff  would  be 
entitled  to  legal  redress ;  and  it  would  seem  tliat  the  plaintiff,  by 
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k-efiising  then  to  take  it,  and  requiring  that  others  should  state  the 
sum  which  should  be  paid  to  him,  was  conbcious  of  that  result 

But  it  is  insisted  that  as  that  transaction  took  place  on  Saturday) 
and  the  money  was  not  paid  until  the  next  Monday,  that  the  case 
is  relieved  from  those  considerations.  But  w^  think  that  oondu*' 
«ion  does  not  follow.  A  similar  delay  existed  in  the  case  from  4 
AdoL  ic  EIL  858,  but  it  had  no  effect  against  the  fact  that  the  mon<>> 
ey  was  exacted  and  paid  on  a  claim  which  the  party  knew  had  no 
existence  in  fact  It  is  also  to  be  observed  that  in  that  case,  the 
money  was  not  paid  until  the  next  day  after  the  party  paying  it 
had  been  discharged  from  arrest ;  so  that  in  that  case  as  well  as  in 
this,  the  money  was  paid,  not  under  an  actual  arrest,  but  under  the 
apprehension  and  fear  of  one.  If,  in  that  case,  the  money  could 
be  recovered  back,  when,  in  his  negotiations,  the  party  paying  the 
money  was  assisted  by  friends  and  professional  advice,  it  surely 
should  be  recovered  in  this,  where  the  cas6  is  destitute  of  any  silch 
itonsiderations. 

It  is  impossible  to  see  upon  what  just  ground  the  opinion  of  the 
|)ersons  named  as  arbitrators  was  given.  Their  own  testimony  in 
this  case  shows  that  they  could  not  have  been  influenced  by  any 
proper  considerations  involved  in  the  case.  In  any  event,  that  pro^ 
t:eeding  will  not  make  a  claim  where  none  existed  before,  or  ren^ 
^er  it  proper  for  the  defendant  to  retain  the  ihoney  when  it  could 
not  be  retained  independent  of  that  transaction.  If  the  fact  that 
the  defendant  supposed  that  he  had  a  just  claim  had  not  been  ex- 
presaly  n^atived,  there  would  have  been  much  more  difficulty  in 
permitting  the  plaintiff  to  recover.  But  that  fact  is  negatived  in 
the  case.  There  is  no  propriety,  therefore,  in  saying  that  a  claim 
was  created  under  that  fraudulent  use  of  legal  process,  the  personal 
duress  of  the  plamtifT,  or  by  the  very  exceptbnable  proceeding  be- 
jR>re  the  persons  named  as  arbitrators.  That  matter,  so  far  from 
alleviating  the  facts  in  the  case,  only  aggravates  the  circumstances 
under  which  that  amount  was  taken  from  the  plaintiiBT.  It  can  be 
regarded  in  no  other  light  than  as  an  attempt  to  give  to  a  transaction 
fraudulently  conceived,  and  fraudulently  prosecuted,  the  form  of  a 
legal  proceeding. 

The  judgment  of  the  county  couit  is  afifirmed. 
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Sheldon  r.  Daniel  B.  Gbiswold. 

Deposition.     Testimony  of  party. 

A  depoattion  taken  withoot  notice  before  the  psMane  of  the  act  entitled  '*  an  aet  In 
relation  to  depoBitione,"  approved  November  14, 1864,  (Laws  of  1864,  p.  6,)  held 
admissible  after  the  law  took  effect,  \¥ithoQt  having  been  filed  thirty  days  previons 
to  the  leuion  of  the  court  at  which  it  wai  oflbred. 
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The  witness  law  of  1868  (Laws  of  1862,  p.  11,)  contempleted  the  examination  of  A 
party  as  a  witness  only  in  open  conrt,  and  did  not  authorize  the  using  of  hisdepo^ 
sition.    (Bat  see  Laws  of  1866,  p.  12.) 

Action  on  the  case,  tried  at  thci  June  Term,  1855,— 'Pieb<> 
l^oiNT,  J.,  presiding* 

During  the  trial,  the  plaintiiF  offered  in  evidence  a  deposition  of 
William  E.  Sheldon,  which  was  taken  without  notice  to  the  defend<* 
ant,  in  February,  1853,  but  was  not  opened  or  filed  in  the  clerk's 
office  until  the  day  of  trial ;  also  a  deposition  of  Julius  K.  Sheldon^ 
the  original  plaintiff  in  this  action,  which  was  taken  in  March,  and 
filed  in  the  clerk's  office  on  the  11th  of  April,  1854,  since  which 
time  he  had  deceased.  To  the  admission  of  each  of  these  deposit* 
tions,  the  defendant  objected,  but  the  same  were  admitted  bj  the 
court,  and  read,  to  which  the  defendant  exceptedt 

MoberU  Sf  Gkittenden  for  the  defendant* 

A,  L.  Miner  and  E.  Edgerton  for  the  plaintiffs 

The  opinion  of  the  oourt  was  delivered,  at  the  circuit  session  in 
June,  by 

Rebfield,  Ch.  J.  The  objection  to  the  admission  of  the 
deposition  of  William  E.  Sheldon  is,  that  it  was  not  filed  in  oourt 
thirty  days  before  it  was  offered  in  evidence,  being  taken  ex  parte* 
The  statute,  at  the  time  it  was  *taken,  required  this*  But  that  sec^ 
tion  was  repealed  before  the  triaL  Upon  general  principles,  the 
deposition  being  taken  properly,  and  nothing  being  requisite  to 
make  it  evidence,  but  filing  in  court,  thirty  days  before  the  time  of 
its  being  offered  in  evidence,  and  there  being  ample  time  in  which 
to  do  that,  and  that  requirement  being  then  unconditionally  re^ 
pealed,  we  should  naturally  conclude  the  deposition  was  admissible^ 
without  being  filed  in  court,  as  the  former  statute  required*  A 
statute  repealed  could  scarcely  be  regarded  as  of  any  continuing 
force.  This  would  be  the  only  view  which  would  occur  to  any  one, 
perhaps,  on  the  subject,  had  the  repealing  statute  contained  no  fiu*' 
ther  provisions,  in  regard  to  the  taking  of  depositions  in  futures 
And  the  only  thing  which  raises  the  implication  here,  that  the  leg- 
islature did  not  intend  to  increase  the  facilities  for  admitting  eai 
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parte  depositions  is,  that  this  very  statute  provides,  that  all  deposit 
tions,  taken  afler  that  date,  shall  not  be  admissible,  unless  taken 
upon  notice.  And  this,  no  doubt,  as  a  mere  ground  of  conjecture, 
renders  it  highly  probable  that  the  legislature  had  not  this  case  in 
mind,  in  making  such  repeal  or  they  would  have  elccepted  it  But 
this  consideration  will  scarcely  justify  us  in  incorporating  such  an 
exception  into  the  statute. 

But  in  regard  to  the  deposition  of  the  party,  we  think  the  statute 
of  1852  did  not  contemplate  that  the  parties  would  be  examined 
as  witnesses)  in  any  other  mode  than  in  open  court,  before  the  tri* 
bunal  trying  the  facts»  This  Was,  at  the  time,  the  known  and 
settled  law  in  regard  to  the  examination  of  parties,  in  other  actions, 
when  they  were  admitted  to  give  evidence,  and  we  see  nothing  in 
the  statute  justifying  the  belief,  that  this  statute  intended  to  put 
the  parlies,  in  other  actions,  upon  any  more  favorable  ground.  And 
it  seems  to  us,  the  2d  section  of  the  act  of  1852,  in  regard  to  the 
Examination  of  the  parties,  very  clearly  indicates  that  they  were 
expected  to  be  examined  in  open  courts 

Judgment  reversed  and  case  remandedi 


John  D.  Dickinson  v.  Fenneb  Kino. 

Payment  ly  note. 

A  prottJnory  nbte,  glr«n  opon  an  open  aoooant,  when,  and  how  fitr  operating  as  a 
payment. 

A  note,  glyen  only  as  ooUateral,  will  not  operate  as  a  payment,  though  the  creditor 
baa  negotiated  and  obtained  the  money,  and  a  Judgment  in  fitvor  of  the  endorsee 
against  the  maker  has  been  rendered  upon  it,  if  the  Judgment  remains  nnwttJwfled 
and  the  claim  of  the  endorsee  has  been  prorided  ibr,  by  the  creditor,  In  some 
other  way. 

Book  Account.  The  auditor  reported  a  balance  in  favor  of 
the  plaintiff,  dependent,  as  to  its  amount,  upon  the  opinion  of  the 
court  upon  the  following  facts*    The  defendant  made  and  delivered 


FEBRUARY  TERM,  1856.  879 

- 

Dickinson  «.  King. 

to  the  plaintiff,  his  promissory  note  for  $200,  payable  at  the  Cdm- 
mercial  Bank,  Troy,  N.  Y.,  which  he  charged  to  the  plaintiff  in  hid 
account ;  but  it  was  not  understood  that  the  note  was  received  by 
the  plaintiff  in  payment ;  but  the  parties  expected,  on  payment  of 
the  note,  to  have  a  final  adjustment  of  the  matter^  on  a  settlement 
of  the  plaintiff's  account.  The  plaintiff  negotiated  the  note  and 
received  the  money  upon  it,  but  it  was  not  paid  at  maturi^,  and  a 
suit  was  commenced  and  a  judgment  obtained  upon  it,  against  the 
defendant,  in  the  state  of  New  York,  in  favor  of  John  B.  Waldrat^ 
to  whom  the  plaintiff  had  transferred  it*  This  judgment  had  never 
been  paid,  but  the  plaintiff  had  been  obliged  to  pay,  and  had  paid 
said  note  to  the  said  Waldrat,  and  taken  up  the  same,  and  he  sur* 
rendered  it  before  the  auditor  to  be  delivered  to  the  defendant  1£ 
the  amount  of  this  note  should  be  allowed  to  the  defendant,  the 
balance  in  favor  of  the  plaintiff  would  be  $398.19 ;  if  otherwise^ 
the  balance  would  be  $600.26. 

i  The  county  court,  June  Term,  1855, — Piebpoint,  J.,  presiding, 
''— rendered  judgment  for  the  smaller  sum,  to  which  the  plaintiff 
excepted* 

J.  L.  Stark  for  the  plaintiff. 

If  the  note  was  not  received  in  payment,  it  will  not  be  so  con^ 
sidered,  and  the  defendant  will  not  be  permitted  to  recover  it  in  an 
action  on  book.  FollsU  ^  Bradly  v.  Steele^  16  Yt.  34 ;  Bosseau 
4-  Warren  v.  (Ml  et  a/.,  14  Vt.  83. 

The  fact  that  the  defendant  has  suffered  a  judgment  to  pa&s 
against  him,  is  no  defense  in  this  case,  so  long  as  he  neglects  to 
satisfy  it 

Rohinson  Sf  SiUey  for  the  defendant 

If  a  promissory  note  is  given  for  the  price  of  goods  sold,  but  not 
accepted  as  payment,  yet,  if  the  holder  puts  the  note  in  circulation^ 
it  operates  as  payment,  and  extinguishes  the  prior  indebtedness  for 
which  the  note  was  given.  Torrey  v.  Baxter^  13  Vt  452 ;  Harris 
V.  Johnson,  3  Cranch  318. 

The  judgment  against  the  maker,  extinguishes  the  original  in<' 
debtedness,  and  substitutes  a  security  of  a  higher  nature.  King  v* 
Eoare,  13  M.  &  W.  49^-^02. 


■y 
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I'he  opinion  of  the  court  whs  delivered,  At  the  circuit  session  iii 
June,  by 

IsHAM,  J.  The  doctrine  is  well  settled  in  this  state,  that  A 
promissory  note,  given  upon  an  open  account,  operates  as  payment 
of  that  account,  and  is  a  bar  to  an  action  upon  the  original  indebt* 
edness,  provided  there  is  no  fraud  or  unfairness  in  giving  the  note. 
The  general  rule  is  the  same,  whether  the  note  is  that  of  the  debtor 
or  of  a  third  person.  The  remedy  of  the  party,  in  such  case,  is 
only  upon  the  new  security ;  HtUcMns  vt  Olcutt,  4  Yt  549 ;  Farr 
V.  Stevens,  26  Vt.  299.  The  rule  is  founded  upon  the  presumption 
that  such  was  the  intention  of  the  parties  when  the  note  was  givem 
l*hat  presumption,  however,  may  be  rebutted  by  evidence  showing 
a  different  intention ;  and,  in  such  case,  the  note  will  not  be  even 
prima  facie  evidence  of  payment,  nor  will  it  prevent  a  recovery 
upon  the  original  account;  FoUett  v.  Steele^  16  Vt  34;  BuUs  v. 
Dean,  2  Met  76 ;  OorMtock  v.  Smith,  22  Maine  262. 

The  auditor  has  stated,  in  his  report,  that)  when  this  note  was 
given,  it  was  the  understanding  of  the  parties  that  it  was  not  given 
or  received  in  payment  of  the  acc&unt  This  finding  of  the  auditoi^ 
seems  to  dispose  of  the  entire  case.  The  object  in  giving  the  note 
Was  manifestly  to  enable  the  plaintiff  to  raise  money  upon  it^  and^ 
if  paid  by  the  defendant^  it  Was  to  be  adjusted  on  a  settlement  of 
the  account  But  if  not  paid  by  him,  no  such  application  was  to 
be  made.  The  fact  that  this  note  was  negotiated  by  the  plaintiff, 
and  that  a  judgment  has  been  recovered  upon  it  by  the  endorsee, 
in  the  state  of  New  York,  does  not  alter  the  case.  The  defendant 
has  not  paid  that  judgment,  nor  in  any  way  satisfied  the  claim  of 
the  endorsee.  The  plaintiff  has  satisfied  that  claim,  and  has  taken 
up  the  note.  So  far  as  the  defendant  is  concerned,  therefore,  the 
case  stands  as  if  the  note  had  never  been  negotiated.  That  judg^^ 
ment  is  not  a  satisfaction  or  merger  of  the  plaintiff's  daim,  no 
more  than  any  judgment  would  be  when  recovered  on  li  matter 
held  as  collateral  security. 

In  England  no  presumption  of  payment  is  raised  by  the  execu* 
tion  of  such  a  note,  so  as  to  bar  a  suit  on  the  original  indebtedness, 
when  the  note  remains  in  the  hands  of  the  creditor,  and  is  pro- 
duced in  court;  Smith's  Mer.  Law  628.  If  such  a  note  was 
given,  and  it  has  been  transferred,  for  value,  by  the  creditor,  with< 
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ont  rendering  himself  liable  upon  it,  it  will  operate  as  payment  i 
otherwise,  the  debtor  might  be  compelled  to  pay  the  debt  twice ; 
S  Greenl.  Evid.  §  520.  But  the  decisions  are  uniform,  that,  if  the 
note  is  negotiated  so  as  to  render  the  creditor  personally  liable 
upon  it,  and  he  has  afterwards  actually  taken  up  the  note  from  the 
hands  of  the  endorsee,  it  will  not  operate  as  payment  The  daim 
of  the  endorsee  being  satisfied,  it  will  so  far  discharge  the  judgment 
that  he  cannot  enforce  its  payment  In  the  case  of  Tarletan  v. 
AUhusen,  2  Adol.  &  El.  32,  where  the  purchaser  of  goods  accepted 
a  bill  for  the  price,  which  the  vendor  endorsed  over ;  and  the  en-* 
dorsee  recovered  judgment  on  the  bill  against  the  purchaser,  and 
afterwards  the  vendor  took  up  the  bill ;  it  was  held  that  the  vendor 
was  not  paid  for  the  goods,  and  a  recovery  was  had  in  an  action  of 
assumpsit  on  the  original  indebtedness.  The  same  doctrine  is  bus* 
tained  in  Byles  on  Bills,  184,  In  the  case  of  Kectn  v.  Dufresney 
8  Serg,  &  Rawle  233,  it  was  held  that  a  creditor  taking  a  note 
which  he  endorsed  and  got  discounted,  but  which  he  was  after- 
wards obliged  to  pay,  had  not  thereby  received  payment  of  an  an* 
tecedent  debt  The  decision  in  the  case  of  Harris  v,  Johmonj  3 
Cranch  318,  was  made  under  that  qualification  of  the  rules.  We 
are  satisfied  that  the  plaintiff  is  entitled  to  recover,  in  this  action, 
the  whole  amount  of  his  account,  without  deducting  from  it  the 
amount  of  this  note. 

The  judgment  of  the  county  court  must  be  reversed,  and  judg« 
ment  rendered  for  the  plaintiff  for  the  largest  sum  reported  by  the 
f^ditor. 
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Akdbew  Bowen  v.  Beuben  B.  Thrall,  Gideon  S.  Tabob 

AND  Aaron  Johnson. 

[IN  CHANCERY.] 

TVansfer  of  overdue  note.      Warranty  deed.     ReUef  against  in^ 

cumbrances. 

A  person  taking  an  orerdue  bill  or  note  takes  it  subject  to  the  eqnities,  alTecting  the 
iDStmment  itself,  to  which  it  is  subject  in  the  hands  of  the  person  from  whom  he 
receives  it. 

In  a  contract  for  a  warranty  deed,  a  deed  containing  the  nsnal  covenants  of  seisin 
and  against  incumbrances  is  intended. 

« 

Equity  will  not  allow  a  grantor  of  real  estate  to  recover  the  whole  purchase  money, 
while  there  are  incumbrances  on  land,  which  he  is  bound  to  discharge :  the  pui^ 
chaser  will  be  permitted  to  retain  of  the  purchase  money  sufficient  to  iudenmify 
him  against  the  incumbrances,  particularly  if  the  grantor  is  insolvent,  and  there 
is  no  adequate  remedy  on  his  covenants. 

The  orator  purchased  of  the  defendant  J.,  an  undivided  half  of  a  certain  saw-mill, 
fcc,  which  J.  agreed  to  convey  to  him  by  a  warranty  deed,  containing  the  usual 
covenants  of  seizin  and  against  incumbrances.  The  deed  given  conveyed  only 
J.'s  "  right,  title  and  interest  in"  the  premises,  and  contained  no  covenant  except 
one  to  warrant  and  defend  the  "  aforesaid  premises."  The  premises  were  incum- 
bered by  a  mortgage  previously  given  by  J.,  by  virtue  of  which  the  mortgagee 
subsequently  took  and  held  possession,  and  the  defendants  were  endeavoring, 
by  an  action  at  law,  to  collect  a  note  given  by  the  orator  towards  the  purchase 
money.  Hdd^  that  the  deed  executed  was  not  conformable  to  the  contract,  and 
that  the  orator  was  entitled  to  an  injunction  against  the  collection  of  the  note, 
until  the  mortgage  incumbrance  ¥ras  removed,  and  a  deed  given  agreeable  to  the 
oontraist. 

Appeal  from  the  court  op  chancery.  A  statement  of 
the  facts,  the  object  of  the  bill,  and  the  decree  of  the  court  of 
chancery,  will  be  found  in  the  opinion  of  the  supreme  court,  which 
after  argument  bj 

A.  Lf  Miner  for  the  orator,  , 

and  bj 

ThraJH  Sf  Smith  for  the  defendants, 

was^elivered,  at  the  circuit  session  in  June,  hj 

IsHAM,  J.  The  general  object  of  this  bill  in  chancery  is  to 
pbfijn  relief  from  the  payment  of  a  promissory  note,  executed  to 
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Aaron  Johnson  or  bearer,  on  the  80th  of  March  1840,  and  made 
payable  on  the  first  of  April,  1843.  The  note  is  now  sned  at  law 
in  the  name  of  Mr.  Thrall.  The  chancellor  decreed  a  perpetual 
injunction  u[>on  the  further  prosecution  of  the  suit  on  that  note. 
The  case  is  now  brought  before  this  court  by  appeal,  and  the  ques- 
tion arises  whether,  upon  the  facts  existing  in  the  case,  that  decree 
was  properly  made. 

It  is  stated  in  the  bill  that  this  note  is  still  the  property  of  Mr. 
Johnson ;  that  it  was  delivered  by  him  to  Mr.  Tabor,  for  collection,, 
and  for  no  other  object,  and  that  for  the  same  purpose,  the  note 
was  delivered,  by  Tabor,  to  Thrall.  Thrall,  in  his  answer,  admits 
that  he  has  no  personal  interest  in  the  note,  and  that  he  commenced 
the  suit  in  his  own  name  for  collection,  and  for  the  benefit  of  Tabor, 
from  whom  he  received  it  So  far,  therefore,  as  Thrall  is  con- 
cerned, the  note  is  subject  to  every  defense  that  it  would  be  if  it 
had  been  prosecuted  in  the  name  of  Tabor.  Tabor,  in  his  answer, 
denies  that  this  note  is  the  property  of  Johnson.  He  says  that  it 
was  transfen*ed  to  him  by  Johnson,  as  collateral  security,  for  ad- 
vances which  he  had,  and  which  he  thereafter  was  to  make  ;  and 
that,  relying  upon  that  security,  he  had  advanced  to  Johnson  about 
one-half  of  the  amount  of  the  note.  He  denies  any  knowledge  of 
the  contract  or  dealing  of  the  parties,  from  which  the  note  origi- 
nated, or  that  any  defense  existed  to  it  He  admits,  however,  that 
he  received  the  note  from  Johnson,  after  it  was  over  due,  and  that 
he  delivered  the  note  to  Thrall  for  collection,  and  that,  when  col- 
lected, afler  the  payment  of  his  advances,  the  surplus  belongs  to 
Johnson.  The  same  facts,  in  relation  to  the  transfer  of  the  note 
to  Tabor,  are  substantially  stated  by  Johnson,  in  his  answer.  The 
indefinite  manner  in  which  that  matter  is  lefl  in  the  several  an- 
swers, as  to  the  amount  of  those  advances,  the  time  when  they 
were  made,  and  of  what  they  consisted,  and  the  repeated  declarar 
tions  of  Tabor,  as  proved  by  several  witnesses,  that  he  had  no 
interest  in  the  note,  nor  in  the  suit  then  pending  upon  it,  and  that 
the  afiairs  of  Johnson  were  deranged,  and  were  placed  in  his 
hands  for  the  purpose  of  arranging  them,  and  removing  from  him 
the  embarrassments  they  occasioned,  leaves  the  matter  doabtfU^  to 
say  the  least,  whether  the  facts  stated  in  the  bill  are  not  sufficiently 
proved.    That  question,  as  one  of  &cty  however,  does  not  become 


884  BENNINGTON  COUNTY. 

Boven  «.  Tlmll  et  als. 

very  material  in  the  caae,  as*  Tabor  admits  that  the  note  came  into 
his  hands  over«due.  Under  such  circumstances  the  rule  is  the  same 
in  equity  as  at  law,  <<  that  a  person  who  takes  a  bill  or  note  after 
it  is  due,  takes  it  subject  to  all  objections  in  respect  of  considera- 
tion or  illegality,  and  of  all  equities  affecting  the  instrument  itself, 
to  which  it  was  liable  in  the  hands  of  the  person  from  whom  he 
received  it;  provided  the  equity  or  defense  arises  out  of  the 
note  or  bill  transaction."  Chitty  on  Bills  245.  Story  on  Bills, 
S  220.  WaBnidge  v.  Kihbee,  20  Vt  5  48.  Robinson  v.  Lyman^ 
10  Conn.  30.  DeMoU  v.  Starkey,  3  Barb.  Ch.  403.  Burrough  v, 
Mo89^  10  B.  &  Cres.  558.  Rothschild  v.  Comey,  9  B.  &  Cres. 
391.  The  fact,  therefore,  that  the  note  passed  into  the  hands  of 
Tabor,  and  from  him  to  Thrall,  after  it  became  due,  renders  it  sub* 
ject  to  every  defense,  whether  legal  or  equitable,  which  would  be 
available  between  the  original  pa'rties ;  the  same,  precisely,  as  if 
the  note  was  now  held  and  prosecuted  by  Aaron  Johnson. 

The  whole  subject  of  controversy  is,  therefore,  resolved  into  the 
inquiry  whether,  as  between  the  original  parties  to  that  note,  the 
&cts  proved  in  this  case  will  justify  an  application  to  a  court  of 
chancery  for  the  relief  for  which  the  orator  has  prayed.  On  that 
subject,  it  appears  that  on  the  30th  of  March,  1840,  the  orator 
contracted  with  the  defendant  Johnson  for  the  purchase  of  one 
equal  and  undivided  half  of  a  saw-mill  in  Dorset,  known  as  the 
^  Markham  Mill,"  together  with  a  small  tract  of  land  adjoining, 
and  that  the  note  now  in  suit,  with  the  two  others  which  were  paid 
as  they  became  due,  were  given  in  payment  for  the  property  so 
purchased.  It  also  appears  that,  at  that  time,  these  premises  were, 
and  had  been  from  the  17th  of  June  1837,  jointly  owned  by  John-^ 
son  and  one  Benoni  Fisk,  in  equal  and  undivided  moieties,  and 
that  they  were  also  the  owners  of  about  fifty  acres  of  land  adjoining 
these  premises,  and  that  on  the  17th  of  June,  1837,  all  these  premises 
were  mortgaged  to  Luman  Markham,  for  the  payment  of  abont 
$378.33,  which,  with  the  interest  upon  it,  was  due  at  the  time  of 
the  oonveyance  fix>m  Johnson  to  the  complainant.  That  mortgage 
was  afterwards  transferred  to  J.  &  R.  Vail  &  Co.,  who,  since  the 
Ist  of  April,  1845,  have,  as  assignees  of  the  mortgagee,  been  in 
possession  of  the  mortgaged  premises.  Johnson,  in  his  answer, 
Admits  the  ezecation  of  the  mortgage  deed,  its  assignment  to  tiie 
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YailSy  and  their  possession  of  the  premises ;  but  he  denies  the 
statement  in  the  orator's  bill,  that  the  premises  were  to  be  odnveyed 
bj  him  under  a  warranty  deed,  with  the  covenants  of  seizin  and 
against  incumbrances.  He  states  that  he  agreed  only  to  convey 
his  interest  in  tjie  premises,  or  his  right  of  redemption,  and  that  he 
owned  but  an  undivided  half  of  the  premises,  which  he  agreed  to, 
and  did  convey  to  the  complainant,  thus  leaving  the  mortgage  debt 
to  be  paid  by  the  orator.  That  stateipent  is  a  denial  of  the  whole 
equity  of  the  orator's  bill,  and  if  true,  the  complainant  has  no 
ground  upon  which  to  sustain  this  suit,  for  when  real  estate  is  con- 
veyed, if  the  title  fails,  or  if  incumbrances  rest  upon  the  premises, 
there  is  no  remedy  at  law  or  in  equity,  if  there  was  no  fraud  in  the 
•ale,  and  the  grantee  has  taken  no  covenants  to  secure  his  title,  or 
protect  himself  against  the  incumbrances  ;  Abbott  v.  AUen^  2 
Johns.  Ch.  522 ;  Gouvemeur  v.  Mmondorfj  5  Johns.  Ch.  79. 
Under  those  circumstances,  the  orator  would  be  bound  to  pay  the 
note  now  sued  at  law,  and  the  incumbrances  upon  the  land.  We 
are  satisfied,  however,  that  that  was  not  the  understanding  of  the 
parties.  We  can  entertain  no  doubt  that  Johnson  did  agree  to 
convey  to  the  orator  an  undivided  half  of  the  premises,  by  a  war- 
ranty deed,  containing  the  usual  covenants  of  seizin  and  against 
incumbrances.  These  are  covenants  which,  under  the  form  of  con- 
veyances in  this  state,  are  usually  inserted  in  deeds  of  that  charac- 
ter, and  when  an  agreement  is  made  for  a  warranty  deed,  a  deed 
with  these  covenants  would  be  intended.  If  such  a  deed  had  been 
naade  by  Johnson  to  the  orator,  the  mortgage  debt  now  owned  by 
the  Vails,  would  be  a  claim  to  be  paid  by  Johnson.  That  such  was 
the  understanding  of  the  parties  is  evident  from  the  testimony  in 
the  case.  It  could  have  been  with  no  other  idea  that  the  orator 
paid  the  value  of  the  pr^nises,  independent  of  that  debt,  or  that 
Johnson  inserted  the  covenant  of  warranty  in  his  deed.*    The 


*  The  eonunenoement  of  tiie  deed  was  in  the  oraal  form  of  a  bargain  and  sale;  the 
premiflea  convejed  were  described  as  *'  all  my  right,  title  and  interest  that  I  have  in 
the  premises,  privileges  and  appurtenances  of  the  saw-mlll,"  &c.  The  habendum 
clause  wsa  in  the  nsaal  form,  and  then  followed  this  covenant:  "And  I  the  said  Aaron 
Johnson,  do  for  myself,  my  hein,  executors  and  administrators,  covenant  to  and 
with  the  said  Andrew  Bowen,  his  heirs  and  assigns,  that  I  will  warrant  and  defend 
the  aforesaid  premises  to  him  and  them,  against  all  claims  whatsoever,"  after  which 
followed  the  wKssi.  oUuue. 

26 
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testimony  of  Lewis  Curtis,  who  drew  the  deed,  and  Daniel  CnrtiB, 
who  was  present  when  the  deed  was  drawn,  is  sufficient  to  show 
that  instructions  were  given,  by  both  parties,  to  draw  a  deed  of 
that  character,  and  that  such  a  deed  was  intended  to  have  been 
drawn.  The  testimony  of  Lewis  and  Daniel  Curds,  James  Lynn 
don  and  William  Albee,  is  full,  in  showing  that  the  sum  due  on  the 
mortgage  debt  was  to  be  paid  by  Johnson,  and  that  he  relied  on 
the  debt  due  to  him  from  Daniel  Curtis,  for  that  purpose,  but  was 
prevented  ^m  paying  it  in  that  manner  by  the  fiiilure  of  Daniel 
Curtis.  That  being  the  contract  between  the  parties,  the  deed 
should  have  been  drawn,  with  such  covenants  as  would  carry  that 
intention  into  effect  It  is  obvious  that  the  deed  which  was  given, 
IS  not,  in  any  sense,  a  fulfillment  of  that  contract    The  deed  pur- 

Sorts  to  convey,  not  an  undivided  half  of  the  premises,  but'  all 
ohnson's  right,  title  and  interest  in  the  premises  described.  If 
we  were  to  regard  this  as  a  deed  purporting  to  convey  the  land 
itself,  and  the  covenant  of  warranty  as  a  security  to  the  grantee 
for  its  title,  it  would  not  be  a  conveyance  of  the  undivided  half, 
but  of  the  entirety — a  conveyance  of  the  whole  lot  That  con- 
struction  the  orator  does  not  contend  for  in  his  bill.  The  effect 
oi  the  deed,  therefore,  is  to  convey  simply  his  right  and  title  to 
the  premises.  If  Johnson  had  any  tide  or  interest  in  the  land, 
it  passed  by  the  deed.  If  he  had  none,  the  deed  was  of  no  value, 
for  it  conveys  no  interest  whatever,  and  the  covenant  of  warranty 
is  of  no  practical  benefit,  as  that  is  a  security  to  the  grantee  for 
such  an  interest  only,  as  the  deed,  in  its  premises,  purports  to  con- 
vey ;  Jdtlk  V.  CatUny  22  Yt  104.  The  legal  effect  of  the  deed, 
therefore,  is  that  of  a  quit  claim  deed  merely,  leaving  the  mort- 
gage debt  now  due  to  Vail  &  Co.,  as  well  as  the  note,  now  prose- 
cuted by  Thrall,  to  be  paid  by  the  orator.  That  result  the  parties 
did  not  intend,  and  against  it  the  orator  seeks  relief.  At  law  the 
orator  is  without  adequate  remedy,  as  the  deed  must  there  be 
enforced  as  it  was  drawn,  and  as  the  deed  contains  no  covenant 
against  incumbrances,  the  orator  has  no  defense  at  law  to  that 
note*  Courts  of  equi^,  however,  will  protect  the  rights  of  the 
parties,  under  that  contract,  and  enforce  it  in  the  same  manner, 
and  to  the  same  extent  as  if  the  deed  had  been  drawn  and  executed 
^  it  should  haye  been ;   1  Story's  Eq.  64  ^ ;  2  do.  §  790-1, 
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Whatever  may  be  the  rule  at  law,  a  court  of  equity  will  not 
permit  a  grantor  to  recover  the  entire  purchase  moaey,  and  leave 
unpaid  incumbrances  upon  the  land  which  he  is  under  obligations 
to  discharge.  The  purchaser  has  a  right  to  retain  so  much  of 
the  purchase  money  as  is  sufficient  to  secure  him  agaipst  the  in- 
cumbrances on  land,  particularly  where  the  grantor  is  insolvent, 
and  no  adequate  remedy  can  be  had  on  his  covenants.  That 
doctrine  was  expressly  ruled  in  the  case  of  TourviUe  v.  Naishy  3 
P.  Williams  307 ;  Sargent Maynard^s  Ccuej  2  Freeman  1 ;  1  Vesey 
88,  The  doctrine  was  also  recognized  by  Ch.  Kent,  in  Abbott 
V,  Allen,  2  Johns.  Ch.  521.  In  the  cases  of  Christy  v.  Reynoldsy 
^d  Toddy.  Gallagher,  16  Serg.  6c  Rawle  258,  261,  it  was  held, 
that  "the  discovery  by  the  vendee,  before  payment,  of  incum- 
brances, is  a  valid  defense  in  a  suit  at  law,  for  the  purchase 
money  to  the  amount  of  the  incumbrances."  In  that  state  tiiey 
have  no  court  of  chancery,  and  therefore  equitable  principles  are 
administered  in  their  courts  of  law.  As  the  incumbrance  in  this 
case  much  exceeds  the  amount  of  this  note,  we  think  it  cannot  be 
recovered  from  him,  until  that  incumbrance  is  removed,  and  the 
title  of  the  orator  is  made  good,  agreeable  to  this  contract. 

The  decree  of  the  chancellor,  enjoining  the  suit  at  law,  is 
affirmed,  and  also  in  relation  to  the  costs  at  law  and  in  equity. 


Isaac  MgDaniels  v.  George  W.  Robinson. 

Inn^xeper. 

Ijemving  a  hone  with  an  Inn-keeper  does  not  render  him  liable,  as  each,  for  the 
keeping  of  a  hag  of  gold  or  other  dead  property  delivered  to  him  by  the  owner 
of  the  hone  during  the  time  the  horse  is  kept,  if  the  owner  is  not  penonally  a 
guest,  and  the  delivery  of  the  property  is  a  distinct  transaction,  disconnected  In 
consideration,  and  in  fact,  ijrom  the  delivery  and  keeping  of  the  horse. 

Assumpsit  for  $4,000,  being  two  hundred  double  eagles,  left 
with  the  defendant,  as  an  inn-keeper.  Plea,  the  general  issue  ^ 
trifd  by  jury,  December  Term,  1855,t— Peck,  J.,  presiding. 
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The  plaintiff  gave  evidence  tending  to  prove  that  from  ^  time 
anterior  to  the  26th  of  February,  1851,  until  and  after  the  Gth  of 
March  following,  the  defendant  was  keeping  an  inn,  in  Bennington ; 
and  that  the  plaintiff,  on  said  first  mentioned  day,  became  a  guest 
at  said  inn,  and  so  continued  until  the  said  6th  of  March,  at  night ; 
and  tl^t  on  the  5th  of  March,  about  sunset,  he  delivered  to  the 
defendant,  within  said  inn,  two  hundred  donble  eagles,  in  gold,  to 
keep  for  the  plaintiff  through  the  night  of  said  5th  of  March. 

The  defendant  gave  evidence  tending  to  show  that  said  money 
was  stolen  from  said  inn,  at  some  time  during  said  night,  by  some 
person  unknown,  by  a  burglarious  entiy  from  without ;  with  other 
evidence  tending  to  show  the  degree  of  his  care  and  vigilance  in 
keeping  said  money. 

The  plaintiff  claimed  that  the  defendant  held  said  money  in  the 
character  and  under  the  responsibilities  of  an  inn-keeper. 

The  defendant  gave  evidence  tending  to  show  that  the  plaintiff, 
immediately  after  the  defendant  received  said  money,  left  said  |nn, 
lodged  away  from  it  that  night,  at  his  brother^s,  and  that  when  he 
thus  left  he  intended  to  terminate  his  personal  stay  at  said  inn, 
without  any  intention  to  return  to  it  to  receive  any  further  meals 
or  lodging  in  it ;  and  that  he  did  not  return  to  it  until  after  said  loss. 
It  appeared  from  the  evidence  of  botl^  parties,  that  the  plaintiff 
brought  with  him  to  said  inn,  on  his  arrival  there  on  the  said  26th 
of  Februar)r,  1851,  a  horse,  harness,  wagpn  and  buffalo  rQl}e,  which 
were  then  received  by  the  defendant  and  put  into  the  stables  of 
said  inn,  and  were  kept  there  continuously  by  the  defend^t,  from 
that  time  until  the  said  6th  day  of  March,  at  night ;  and  that  the 
plaintiff  returned  to  said  house,  as  before  stated,  on  the  morning  of 
said  last  mentioned  day,  after  breakfast,  and  remained  there  until 
night,  when  he  finally  left  said  house,  and  took  away  his  said  horse, 
^?agon,  harness  and  bufialo  robe. 

The  plaintiff  claimed,  and  so  requested  the  court  to  charge,  that 
t)^e  continuance  of  said  horse  at  said  inn,  aa  above  stated,  oontinved 
the  plaintiff's  relation  as  a  guest  at  the  inn,  so  as  to  charge  the  de-: 
fendant,  in  his  character  as  an  inn-keepe^,  and  not  as  a  common 
bailee  merely,  for  the  safe  custody  of  said  money,  notwithstanding 
tha  jury  mi^t  fin4  t^t  the  plaintiff  was  intending,  at  tl^e  time  he 
so  1^  said  inn  us  afores^d,  and  at  the  time  of  said  loss,  not 
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to  return  personally  to  said  inn.  The  conrt  dedined  so  tochargey 
but  instructed  the  juiy,  in  i^ect,  that,  although  the  keeping  of  the 
plaintiff's  horse,  under  the  tsircumstances  detailed  in  the  evidence, 
might  render  the  inn-keepe^  liable,  as  such,  foi^  the  security  of  the 
horse,  and  the  appendages  of  the  horse,  a  like  liability  would  not 
necessarily  thereby  arise  in  relation  to  the  money ;  that  if  the  jury 
should  find  that  the  plaintiff  had  intentionaUy  determined  Ins  own 
stay  at  the  inn,  immediately  after  the  delivery  of  the  mcmey,  and 
before  the  loss,  not  intending  to  return  to  the  defendant's  house  as 
a  guest,  intending  from  that  time  to  take  up,  and  had  taken  up  his 
A!bode  at  his  brother's,  the  fact  alone  that  the  horse  of  the  plaintiff 
remained  in  keeping  at  the  defendant's  stable  from  February  26th 
to  March  6th,  did  not  make  the  plaintiff  a  gu^st  of  the  defendant, 
so  as  to  render  the  defendant  liable,  as  inn-keeper,  for  the  safe- 
keeping of  the  bag  of  gold,  if  the  jury  should  find  that  the  deliv- 
ery of  the  bag  of  gold  was  a  distinct  transaction^  disconnected  in 
consideration,  and  in  fact,  from  the  delivery  and  keeping  of  the 
horse ;  but  that  the  fact  that  the  horse  was  thus  kept  was  evidence 
tending  to  show  that  the  plaintiff  had  not  thus  intentionally  a})an- 
doned  the  defendant's  house,  and  terminated  his  connection  with  it 
as  a  guest.  To  the  refusal  of  the  court  to  charge  as  requested^ 
aisd  to  the  charge,  as  above  detailed,  the  plaintiff  excepted. 

jSL  Bdfferton  for  the  plaintiff. 

D,  RoherU  for  the  defendant 

The  c^Mnion  of  the  court  was  deliver^,  at  the  drouit  session  m 
^hme,  by 

Bennett,  J.  The  principal  question  raised  on  this  bill  of  ex- 
*ceptions  is,  was  the  money  in  the  custody  of  the  defendant,  as  ino^ 
keeper,  at  the  itime  of  ita  loss?  We  are  to  take  it  for  granted  that , 
the  jury  have  found  that  the  plaintiff  had  intentionally  determined 
his  own  stay  ti  the  defendant's  inn  immediately  after  the  money 
was  left  with  Um,  and  before  its  loss,  not  intending  again  to  letom 
to  the  inn  as  a  gnest^  and  that  the  delivery  of  the  gold  to  the  de» 
fiandant  was  a  distinct  transaction,  disconnected  in  ccnsideration, 
«nd  in  fiu^  from  the  delivery  and  keeping  of  the  honek 
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It  is  claimed  by  the  plaintiff's  counsel,  that  the  continuing  liabil*- 
ity  of  the  defendant,  as  an  inn-keeper,  for  the  horse,  harness,  &a, 
rendered  him  liable,  as  inn-keeper,  for  the  bag  of  gold,  notwith- 
standing its  delivery  was  a  distinct  transaction,  and  the  determina* 
tion  of  the  plaintiff  not  to  return  again  to  the  house  personally  as 
a  guest  We  apprehend  that  no  one  will  question  that,  under  the 
circumstances  of  this  case,  the  defendant  continued  responsible,  as 
an  inn-keeper,  for  the  horse.  The  horse  was  to  be  fed,  and  from 
this  the  inn-keeper  had  his  profit ;  and  it  is  not  material,  in  this 
action,  to  inquire  whether  the  inn-keeper  continued  also  liable,  as 
such,  for  the  other  property  left  with  him  at  the  same  time^  but 
we  apprehend,  as  to  the  bag  of  gold,  according  to  the  finding  of 
the  jury,  the  relation  of  landlord  and  guest  did  not  exist. 

The  leaving  of  the  bag  of  gold  in  the  custody  of  the  defendant, 
had  no  connection  with  the  original  relation  of  landlord  and  guest 
between  the  parties ;  and  when  the  money  was  lost,  the  plaintiff 
had  ceased  to  be  personally  the  guest  of  the  defendant ;  and,  in- 
deed, we  are  to  understand  from  the  case,  that  when  the  plaintiff 
handed  the  gold  to  the  defendant,  he  had  made  up  his  mind  to 
leave  the  defendant's  inn,  not  to  return  again  to  it,  as  a  guest ;  and 
that  he  did  immediately  thereafter  leave,  with  the  intention  not 
again  to  return ;  and  in  no  proper  sense  could  the  plaintitf  be  said 
to  be  the  personal  guest  of  the  defendant,  at  the  time  of  the  loss ; 
and  it  would  be  going  too  far  to  hold  that  the  leaving  dt  the  horse 
at  the  inn,  under  the  circumstances  of  the  case,  matte  the  plaintiff 
constructively  a  guest  in  relation  to  the  bag  of  gold.  It  is  wen 
settled  that,  if  a  person  leave  at  an  inn,  property  from  which  the 
ilm-keeper  can  derive  no  gain  from  its  keeping,  that  is,  dead  prop- 
erty,  as  it  is  termed,  and  goes  away  himself,  and  it  is  stolen  in  his 
absence,  he  shall  have  no  action  against  his  host,  as  inn-keeper^  for 
the  reason  that  he  was  not  a  guest  at  the  time,  See  York  ▼• 
Grindsfane,  1  Salkeld  888 ;  GeOey  v.  Choky  Croke's  James  188 ; 
8  Bacon's  Abridgement,  Wilson's  edition,  p.  665,  Title,  Inn- 
keeper ;  GrifmeU  v.  Oookj  8  Hill  485 ;  McDonald  vi  Edgertony  5 
Barb.  560.  In  such  a  case,  all  that  could  be  daimed  would  be  to 
charge  him  as  li  bailee.  It  is  dear  that,  if  the  leaving  of  the  bag 
of  gold  with  the  defendant  had  been  the  beginning  of  the  transao- 
tioDy  the  defendant  could  not  be  charged  for  it,  as  inn-keeper,  and 
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we  do  not  see  that,  in  principle^  the  case  can  dijSer.  The  bag  of 
gold  was  dead  property^  giving  to  the  defendant  no  right  to  make 
gain  from  its  keep,  as  inn-keeper ;  and  it  had  no  oonnecdon  with 
the  cessation  or  continuance  of  the  original  relation  of  host  and 
gaest ;  and,  to  saj  that  the  leaving  of  the  horse  at  the  inn  is  to 
have  an  effect  upon  the  capacity  in  which  the  defendant  can  be 
charged  for  the  safe-keeping  of  the  money,  is  to  say  what  we  can* 
not  well  understand. 
Judgment  affirmed. 


Leonard  Barnet  v.  Charlba  W.  GRorsR^ 

Suretyy  his  eguitaJUe  right  in  reference  to  his  indebtedness  to  his 

principaL 

▲  aoraty  hu  tn  equitable  Interett  In  his  own  indebtedness  Ao  his  prinol{ial,  aridng 
from  the  implied  contract  of  the  principal  to  see  him  indemnified,  which  has  rela- 
tion back  to  the  time  of  his  becokning  surety,  and  will  prevail  over  any  oonnter 
equity  of  a  subsequent  date. 

A  person  will  not  be  hoMen  to  an  assignee  for  a  debt  due  from  him  to  the  assignor , 
if  he  was  liable,  in  an  eqiial  or  greater  amount,  to  another  person,  as  surety  for  the 
assignor,  which  he  has  since  paid,  though  he  had  not  at  the  time  of  the  aasigii- 
ment. 

Book  Acooitnt.  The  auditor  reported  the  following  &bt8. 
The  plaintiff  faOed,  and  on  the  6th  of  April,  1852,  assigned,  for  a 
valuable  consideration,  all  his  book  accounts,  among  which  was  an 
account  against  the  defendant,  to  Joel  Volentme.  At  the  time  of 
said  assignment  there  was  due  from  the  defendant  to  the  plaintiff  the 
sum  of  ninety-seven  dollars  and  eighty-two  cents,  to  balance  book 
accounts  between  them.  At  that  time  the  defendant  was  holden 
as  surety  for  the  plaintiff  by  having  signed  three  promissory  notes 
to  Graves  &  Root,  each  for  the  sum  of  one  hundred  and  eighty- 
seven  dollars,  bearing  date  the  25th  of  March,  1851,  payable,  one 
in  six  months^  one  in  nine  months,  and  one  in  one  year  firam  date^ 
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'Which,  snbsequently  to  said  assignment,  and  after  the  defendant  was 
notified  thereof,  he  paid  and  took  up. 

The  auditor  further  reported  that  if  the  amount  paid  by  the  de- 
fendant upon  said  notes,  to  Graves  &  Boot,  could  be  allowect  in 
offset  to  the  plaintiff's  account,  there  would  be  a  balance  of 
$  576.72  due  to  the  defendant  j  otherwise  there  would  be  a  balance 
of  $  119.82  due  to  the  plaintitf. 

Upon  this  report,  the  county  court,  December  Term,  1855— Pieb 
POINT,  J.,  presiding, — ^rendered  judgment  for  the  defendant  Ex- 
ceptions by  the  plaintiff. 

Robinson  4*  SiUey  for  the  plaintiff. 

The  plaintiff  is  entitled  to  recover  upon  the  principles  decided 
in  Parker  v.  KendaRy  3  Vt  540,  &  Oummings  ^  Manning  v.  Ful^ 
lam,  13  Yt  434. 

The  payment  to  Graves  &  Boot,  is  a  claim  which  has  accrued 
to  the  defendant  since  the  assignment  and  notice,  and  cannot  be  off- 
set against  the  daim  of  the  assignee ;  Bishop  v.  Day  elal,13  Yt. 
81 ;  Taylor  v.  MiUs  ^  MaynaU,  Cowp.  525. 

Stark  4*  ffoR  for  the  defendant 

The  facts  reported  invested  the  defendant  with  the  right,  under 
the  statute,  to  pay,  at  any  time  before  audit,  the  sum  he  was  liable 
for,  and  to  have  the  same  then  adjusted ;  Comp.  Stat  290 ;  Amb- 
ler Y.  Bradloy,  6  Yt  119 ;  Martin  v.  Fairbanks,  7  Yt  97  ;  PraU 
v.  GaUup,  7  Yt  844 ;  Porter  ^  Ballard  v.  Munger,  22  Yt  191 ; 
Chaffee  v.  Malarkee,  26  Yt  242. 

To  hold  that  this  right  is  d^eated  by  the  assignment,  is  clearly 
inequitable.  The  assignee  of  a  chose  in  action,  takes  it  subject  to' 
all  equities  existing  between  the  original  parties,  and  his  condition 
is  not  to  be  better  than  that  of  the  assignor ;  Foot  v.  JSudtckum,  15 
Yt  258)  and  cases  there  cited. 

The  opinion  of  the  court  was  delivered,  at  the  drcuit  sesskxi  m 
June,  by 

Rbdfield,  Ca.  J.  This  is  an  action  of  bocd:  account,  prosecu- 
ted for  the  benefit  of  an  assignee  of  the  account  At  the  lime  the 
aooount  was  assigned,  there  was  due  upon  it  about  $  100.    But  at 


CIBCtiiT  SESSION,  JtJNfi,  185&  89^ 

Barney  o.  Grovtr^ 

the  same  time  the  defendant  had  become  surety  fbr  the  plaintiff  by 
signing  notes  with  him  to  fl  much  larger  amount,  but  had  paid  noth« 
ing.  Since  that  time  he  has  paid  upon  these  notes  a  larger  sum 
than  the  amount  due  upon  the  account  The  question  is  whether^ 
as  against  the  assignee,  he  is  entitled  to  have  the  amount  so  paid^ 
set  off  against  the  account,  in  the  hands  of  the  assigtiee. 

The  assignee  takes  the  account,  subject  of  course  to  all  ofisets 
Imd  equitable  defences*  And  we  think  there  exists  in  a  surety  an 
equity  from  the  time  of  his  assuming  the  relation,  by  virtue  of  th^ 
implied  undertaking,  on  the  part  of  the  principiil,  to  see  him  im<a 
demnified,  and  that,  although  no  perfected  right  of  action,  accrues 
until  actual  payment  Still  such  payment  has  such  reference  to 
the  original  undertaking  of  suretyship,  that  it  overides  any  equities 
of  a  subsequent  date. 

This  was  so  held  in  a  somewhat  similar  case,  il^here  the  debt 
was  attached  by  trustee  process ;  Strong  v.  Mitchdl  ^r  trustees^  Id 
Vt  644^  where  it  was  decided  that  the  trustee  miglit  offiet  pay- 
ments made  under  precisely  the  same  state  of  fiicts  as  in  the  pres^ 
ent  case ;  such  payments  being  made  after  the  service  of  the  tms^ 
tee  process.  The  principle  of  that  case  is  the  same  with  the 
present. 

And  in  the  case  of  Beach  qui  tarn  v.  Bojfntan^  26  Vt  725  it  was 
held  that  a  surety,  upon  the  payment  of  the  debt,  was  to  be  regar« 
ded  as  a  creditor  from  the  date  of  his  suretyship.  The  equity  of 
the  defendant  in  this  case  is  therefore  superior  to  that  of  the  as^ 
fdgnee. 

Judgment  affirmed^ 
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Lthan  Patghin  17.  Dalmon  N.  Stboud. 

Prior  possession.     Abandonment.    Evidence. 

Jn  ft  oftie  resting  upon  prior  poueasion,  a  Upee  of  flfteen  yeftrs  or  more  between 
dUTerent  tcts  Ib  not  conoludve  evidence  of  an  abandonment  of  tbe  first  poesession. 
Whether  abandoned,  is  a  question  of  flict  for  the  Jurjr,  which  they  may  or  may 
not  find  from  the  olalmants  liaring  allowed  so  long  a  time  to  interrene. 

Trespass  6v  the  fbebhold^  for  catting  wood  on  lot  Na  17| 
6th  division,  in  Pownali  Flea,  the  geneitd  issue ;  trial  by  jwrjf 
December  Term,  1855,— Piebpoint,  J.,  presiding. 

The  question  litigated  was  in  reference  to  the  ownership  of  lot 
No.  17,  both  parties  claiming  it,  and  neither  showing  a  sufficient 
paper  title  to  it.  The  plaintiff  claimed  title  bj  fifteen  years  pos^ 
session,  and  also  bj  a  prior  possession ;  and  introduced  testimony 
tending  to  prove  acts  of  possession  upon  the  premises,  by  the  per- 
son under  whom  he  claimed,  thiriy-four  or  thirty-five  years  beforei 
and  at  different  periods  moire  recently,  in  reference  to  which  th6 
court  charged  the  jury,  that  if  they  found  that  fifteen  years,  or 
more  elapsed  next  after  the  first  acts  of  possession,  before  there 
were  any  other  similar  acts  on  the  part  of  the  plaintiff  and  his 
grantors, — ^the  first  entry  and  ^ts  of  possession  would  not  be  avail- 
able as  a  date  for  the  commencement  of  a  possession,  on  the  part 
of  the  plaintiff  or  his  grantors,  either  for  the  purpose  of  making 
title  by  fifteen  years  possession,  or  by  a  mere  prior  possession, 
even  if  the  jury  should  not  find  in  fistct  an  actual  abandcmment 
by  the  plaintiff,  or  his  grantors,  of  their  daim  to  the  premiaes« 
To  this  charge  the  plaintiff  excepted. 

RMnson  ^  SiUey  for  the  plaintiff. 

A.  R  OardneTj  H.  Canfidd  and  U.  M.  Robinwn  for  th« 
defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  ill 
«tnne,  by 

Bennett,  J.  The  simple  question  raised  dn  the  bill  of  except 
tions  seems  to  be  this,  (and  it  is  the  only  one  which  we  are 
called  «pon  tb  fevise,)  and  that  is  whethei^  in  a  case  resting 
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tipon  prior  possession,  if  fifteen  years  or  more  intervene  betweeil 
any  of  the  acts  of  possession,  does  that  per  se,  and  as  matter  of 
law,  constitute  an  effectual  bar  against  the  plaintiff  from  availing 
himself  of  the  first  acts  of  possession,  even  though  the  jury  should 
find  that  in  the  meantime  there  had  been  no  actual  abandonment 
of  the  first  possession.  We  apprehend  it  must  always  be  a  ques^ 
tion  of  fact,  whether  a  prior  possession  has  been  abandoned  or  not 
Lapse  of  time,  whether  it  be  somewhat  less  or  more  than  fifteen 
years,  might  go  to  the  jury,  as  furnishing  sonie  evidence  to  pitove 
an  abandonment,  but  the  weight  of  it  would  be  to  be  judged  of  by 
the  jury  under  the  circumstances  of  each  particular  case,  and  if^ 
on  the  whole,  a  presumption  is  to  be  drawn  of  an  abandonment,  it 
is  a  presumption  of  fact  and  not  of  law.  It  is  in  analogy  to  A 
case  where  a  suit  is  brought  upon  d,  bond,  and  lapse  of  time  is 
relied  upon  as  a  defense,  it  is  not,  in  such  case,  relied  upon  as  a 
technical  bar,  but  is  given  in  evidence  under  a  plea  of  payment  | 
and  whether  the  presumption  of  payment,  from  lapse  of  time,  has 
been  rebutted,  is  a  question  for  a  jury,  under  proper  instructions^ 
in  each  particular  case,  as  they  arise.  In  the  case  before  us,  it 
^ras  assumed  by  the  court  that  the  mere  lapse  of  time  was,  in  law, 
^an  abandonment  of  the  first  possession ;  and  of  course  there  is 
nothing  in  the  exceptions  which  require  us,  or  render  it  proper, 
to  lay  down  any  rules,  or  give  any  instructions  as  to  what  fads 
might  be  material  by  way  of  rebutting  an  inference  attempted 
to  be  drawn  firom  lapse  of  time. 
Judgment  reversed  and  case  remandedi 
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ChablbA  Blood  v.  John  i,  Cbani^all. 

JurudictUm*    Pleading. 

A  oovt  will  obtain  Jorisdlotion  as  to  both  of  two  deftndantB,  if  they  both  appear 
Ij  attorney  and  answer  to  the  action,  thongk  the  writ  wai  aenred  upon  but  one  of 
them,  and  anon  u<  return  wae  made  as  to  the  other. 

An  ayeiment,  In  pleading,  that  John  J.  Crandall  becaine  ball,  by  endoning  his,  the 
said  OnHdall's,  name  of  J.  J.  Crandall,  on  the  writ,  tc^  la  eqnlvtlenf  to  an  srer^ 
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ment  Ouit  he  eodoned  the  writ  by  the  name  of  J.  J.  Cnadall,  and  that  this  name 
is  identioal  wtth  that  of  John  J.  CiandaU. 

▲  deelantlon  in  inn  facias^  against  bail,  Ib  imrafflcfent  if  it  shows  that  the  defend*, 
ant  in  the  original  action,  (being  an  action  ex  eontraetuj)  was  a  resident  of  one  of 
the  United  States,  and  it  is  not  averred  that  he  was  not  a  citizen,  or  that  an  afflda*. 
Tit  was  filed  as  the  reason  fbr  the  issuing  of  the  prooess  against  his  body. 

SciBE  FACIAS  against  the  defendant,  as  bail  for  Michael  Fallon, 
The  declaration  averred  tl^t  the  plaintiff,  on  the  16th  of  June, 
1851,  took  out  his  writ  of  attachment  against  Michael  Healej  an4 
Michael  Fallon,  both  of  the  state  of  New  York,  in  an  action  of 
book  account,  and  delivered  the  same  to  John  J.  Crandall  to  serve, 
&;c^^-and  that  he  served  said  writ,  bj  arresting  the  bodj  of  said 
Fallon,  and  that  the  defendant  became  bail  and  surety  for  t)ie  said 
Fallon,  &C., — ^that  the  writ  was  returned  and  entered  in  court,  and 
sucb  proceedings  had  thereupon  that  the  plaintiff  recovered  a  judg? 
frient  against  the  said  Healey  and  Fallon  for,  &c^ — upon  whicl^ 
gudgment  the  plaintiff  took  out  execution^  upon  which  a  n^  ^l< 
return  was  made  as  to  both  the  bodies  and  estate  of  the  said 
Healej  and  Fallon,  &c  (A  more  particular  statement  of  the 
ptverments,  which  were  held  insufficient,  is  given  in  the  opinion  of 
the  CQurt,  q,  v,) 

The  defendant  |dead,  1st,  ntU  tM  recardj  to  which  the  plaintiff  re? 
plied  that  there  was  such  a  recprd,  &c, — and  upon  this  issue,  a  oer* 
tified  cop7  of  the  writ  and  record  relied  on  were  introduced,  from 
which  it  appeared  that,  upon  the  writ,  the  officer  made  a  fian  eH  re^ 
turn  as  to  Healej,  but  according  to  the  record,  "  the  said  suit  hav? 
ing  been  dul j  entered  in  cqurt,  the  defendants  came  b j  *  * 
their  attomej;  and  the  defendants  confessed  that  thej  ought  to 
aooount,"  Sec;  and  it  was  considered  bj  the  court  '^  that  the  plain- 
tiff reoover  of  the  defendants,"  ice 

2d  piea  ;  that  the  defendant  did  not  become  bail  and  st^j  fo^ 
the  said  Michael  Fallon  in  manner  and  form,  &c. ;  replicaium,  that 
the  defendant  ought  not  to  be  admitted  or  received  to  plead  said 
plea,  because  he,  as  deputj  sheriff,  made  return  on  said  writ,  ^that 
**  he,  the  said  John  J.  Crandall,  became  his,  the  said  Fallon's  bail, 
^  bj  endorsing  his,  the  said  Crandall's  said  name  of  J.  J.  Crandall, 
^  on  said  writ,  as  bail  thereon,"  See. ;  to  this  replication  the  defends 
ant,  after  settmg  out  the  return  in  ftiU,  demurred. 
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Sdpiea;  that  the  execution  against  Fallon  and  Healey  improvi-i 
dentlj  issued,  and  was  void,  for  that  it  issued  upon  a  judgment  re- 
covered in  an  action  founded  upon  a  contract,  and  that  no  affidavit 
was  filed ;  and  to  this  plea  the  plaintiff  demuired. 

The  county  court,  September  Term,  1854, — Unperwood,  J., 
presiding,— decided,  upon  the  first  issue,  that  there  was  such  a 
record ;•— upcm  the  second  issue,  that  the  replication  was  sufficient; 
— «and,  upon  the  tjiird  issue,  that  the  plea  was  insufficient.  £xi 
ceptions  by  the  defendant 

Kei/es  4r  Botoef  JS.  KirUand  fmd  P.  T,  Wdshbum  for  the  de- 
fendant. 

£.  W.  Clarke  for  tiie  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  first  question  made  in  the  case  is,  ift* 
regard  to  the  sufficiency  of  the  record  to  show  a\valid  judgment 
against  both  defendants,  in  the  original  action.  There  was  a  rwn 
ett  inventus  return  as  to  Michael  Healey,  but  the  record  expressly 
states  that  both  defendants  appeared,  by  attorney,  and  answered  in 
the  action.  This,  of  itself,  was  sufficient  to  give  the  court  jurisdio- 
tion  in  the  action  as  to  both  defendants,  when  there  was  no  service 
at  all,  as  there  was  not  here,  as  to  the  defendant  Healey;  SpcHding 
V.  Swifts  18  Vt  214.  After  such  an  appearance  by  attorney,  the 
party  is  estopped,  by  the  record,  from  denying  the  fact  of  appear- 
ance in  the  action.  The  only  remedy  is  by  application  to  the  court 
rendering  the  judgment,  and  where  the  record  remains ;  Neweomb 
V.  Pechy  17  Vt  302.  It  has  been  held  that  when,  in  such  a  case, 
the  plaintiff  takes  judgment  against  both  defendants,  without  any 
appearance  for  the  outlawed  party,  that  the  judgmenti  as  to  him,  is 
without  any  force. 

The  second  issue  ends  in  a  demurrer  to  the  repHcatian,  where 
the  defendant's  return  is  relied  upon,  as  an  estoppel  to  his  pleading 
that  he  did  not  become  bail.  The  only  objection  is  to  the  certainty 
of  the  replication.  But  it  seems  to  us  there  is  no  difficulty  upon 
this  point  The  replication  avers  that  the  defendant,  as  depu^ 
slieriff,  made  return,  subscribed  with  his  name,  John  J,  Crandall, 
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<^that  he,  the  said  John  J.  Crandall,  became  his,  the  said  Fallon's 
bail,  by  endorsing  his,  the  said  Crandall's  said  name  of  J.  J.  Gran<^ 
dall,  on  said  writ,  as  bail  thereon."  It  seems  to  us  it  requires  a 
a  great  deal  of  refinement  upon  language,  as  to  identity  and  differ^ 
ence,  to  raise  any  fair  and  reasonable  doubt  as  to  the  averment 
that  the  defendant  endorsed  the  writ,  as  bail,  by  the  name  of  J.  J^ 
Crandall,  and  that  this  name  is  identical  with  John  J.  CrandalL 
It  is  probable  that  objection  is  the  most  plausible  that  could  be 
fairly  made  against  the  pleading,  but  it  seems  not  a  little  shadowj. 

In  regard  to  the  sufficiency  of  the  third  plea,  it  is  undoubtedly 
true  that,  if  the  general  process  of  the  courts  goes  only  against 
property,  the  party  who  attempts  to  justify  the  arrest  of  the  body, 
by  a  capias,  must  show  affirmatively  the  right  to  have  such  a  writ. 
And,  if  the  law  exempts  the  body  of  all  resident  and  non-resident 
citizens  of  this  state,  or  the  United  States,  as  it  did  at  this  time ; 
in  a  case  of  the  kind  just  stated  it  would  be  incumbent  to  show 
positively,  on  the  part  of  the  plaintiff,  that  the  person  arrested  was 
not  a  citizen,  if  that  fact  were  relied  upon  as  the  ground  of  main-i 
taining  the  ci^ias.  But  the  present  case  is  somewhat  different,  in 
regard  to  the  state  of  the  pleading.  Here  the  process  issues  as  a 
capias,  and  it  is,  as  against  the  plea,  entitled  to  the  common  pre-i 
sumption  in  its  favor,  onrne  rite  actum.  It  is  the  pleader  here  who 
attempts  to  get  rid  of  the  prooess,  and  presumptions  are  made,  to  a 
reasonable  extent,  against  the  pleader.  It  seems  to  us  that  if  we 
can  assume  that  the  process,  in  the  first  instance,  issued  rightfully 
against  the  body  of  the  defendants,  merely  because  they  were  non-i 
residents,  (and  in  the  absence  of  all  showing  the  execution  should 
rightfully  follow  the  mesne  process,)  if  the  defendant  claims  an 
exemption,  under  a  statute  exempting  one  dass  of  non-residenta 
from  arrest,  and  presents  this  by  way  of  plea,  he  should,  in  his 
plea,  allege  that  the  defendants  are  of  that  class,  »•  6.,  that  they 
were  citizens  of  the  United  States. 

But  the  difficulty  in  thb  case  is,  that  the  declaration  seems 
to  us  insufficient.  It  is  averred  that  the  plaintiff  took  his  writ 
of  attachment  against  two  defendants,  residing  in  the  state  of 
New  York,  such  a  writ,  at  the  time  alleged,  June,  1851,  by  the 
general  laws  of  the  state,  running  against  the  body  of  all  non-- 
residents*     But,  in  January  after,  the  legislature  required  that 
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all  process,  for  the  collection  of  matters  of  contract,  whether 
mesne  or  final,  should  go  onlj  against  the  property  of  any  citizen 
pf  the  United  States.  The  execution,  in  this  case,  issued  after  this 
date,  and  the  averments  in  the  declaration,  in  regard  to  the  form 
of  the  writ,  are  perfectly  general,  merely  that  the  party  prayed  out 
his  writ  of  execution,  signed  by  the  clerk,  and  made  returnable  in 
sixty  days,  and  delivered  the  same  to  the  sheriff  within  thirty  days 
from  the  rendition  of  the  judgment,  and  procured  a  regular  non  est 
return  to  be  made  within  sixty  days  from  that  date.  Here  is  nothing 
to  show,  even  argnmentatiyely,  that  this  execution  went  against  the 
body,  unless  it  is  to  be  inferred  from  the  fact  that  the  sheriff  made 
a  non  ^  inventus  return  upon  the  writ  But  this  might  naturally 
enough  have  been  a  mere  blunder.  We  should  scarcely  be  justified 
in  making  any  presumption  upon  such  a  basis.  It  is  not  even 
averred  th^t  t|ie  execution  was  in  due  form  of  law ;  and,  if  that  is 
to  be  presumed,  as  perhaps  it  is,  the  result  is,  that  we  must  take 
notice  of  the  alteration  of  the  law,  at  the  session  in  1851,  and  that, 
as  the  law  stood  at  the  time  of  issuing  the  execution,  residents  and 
non-residents  were  upon  the  same  footing.  The  only  difference 
was  made  in  regard  to  citizenship.  And,  as  the  general  presump-: 
fion  is  in  favor  of  citizenship,  it  seems  to  us  it  was  incumbent  upon 
the  plaintiff,  in  his  declaration,  to  aver  that  he  took  an  executi<m 
against  the  body  of  the  debtor,  and  we  think,  also,  that  he  should 
have  alleged  that  the  defendants,  or  debtors,  were  not  citizens,  or 
else  that  he  filed  his  affidavits,  under  the  statute.  This  is  different 
from  a  case  where  the  debtor  changed  his  residence,  and  thus 
acquired,  under  the  former  law,  a  right  to  have  his  body  exempted 
from  arrest  on  the  final  process.  The  plaintiff  was  not  bound  to 
take  notice  of  such  fact,  even  if  made  known  to  him,  but  might 
take  an  execution  following  the  mesne  process.  But  in  the  present 
case  a  general  law  exempts  9II  citizens  of  the  United  States,  who 
reside  in  any  other  state.  The '  plaintiff's  declaration  shows  that 
the  debtors  ip  this  execution  resided  in  New  York,  when  sued,  and 
we  cannot  presume  they  have  changed  their  residence.  They  are, 
then,  residents  of  New  York,  and  it  can  scarcely  be  argued  that 
the  general  sUztiu  of  residents  is  that  of  aliens.  We  must  say, 
then,  that  as  the  law  was  at  the  date  of  the  final  process,  tlie 
plaintiff  was  only  entitled  to  a  writ  against  the  property,  ualess  by 
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filing  an  affidavit,  or  by  alleging  that  the  defendant  was  not  a  citi- 
zen. And,  if  the  plaintiff  relied  upon  either  of  these  facts,  both  of 
which  are  exceptions,  he  should  have  averred  the  facts  making  the 
exception.  This  is,  in  principle,  the  very  point  decided  in  Aiken 
V.  Richardson,  15  Vt  500,  since  the  case  of  residents  andi  non- 
residents, by  the  act  of  1851,  were  placed  upon  the  same  footing. 

We  do  not  think  the  application  of  the  act  of  1851,  to  this  case, 
is  impairing  the  obligation  of  contracts,  within  the  United  States 
constitution,  as  it  pertains  only  to  the  remedy ;  and  before  the  bail 
is  fixed,  the  creditor  cannot  be  justly  said  to  have  acquired  any 
vested  interest  in,  or  by  the  undertaking  of  the  bail.  It  is  a  mere 
possibility. 

Judgment  reversed  and,  unless  the  plaintiif  chooses  to  amend 
his  declaration,  we  shall  proceed  to  enter  up  the  proper  judgment 
for  the  defendant 


Gardiner  C.  Hall  v.  The  Vermont  &  Massachusetts 

Railroad  Compant. 


Contract.     Corporation,    Directors,    ReasonaMe  expenses.     StaU- 

•  %Ue  of  limitations. 

Charges  agalngt  the  defendants,  (an  incorporated  railroad  company,)  for  serTiees 
rendered  by  the  plaintilT  In  procuring  the  paaaage  of  their  act  of  incorporation, 
disallowed ;— the  services  appearing  to  have  been  voluntarily  rendered,  and  there 
having  been  no  subsequent  promise  to  pay  them.  No  previous  promise  could  be 
implied,  when,. at  the  time  the  services  were  rendered,  the  defendants  were  ino»- 
pable  of  making  an  express  contract. 

Charges  for  services  of  the  plaintiif,  who  was  one  of  the  corporators  named  in  the 
defendant's  act  of  incorporation,  in  procuring  the  stock  subscriptions  necessary 
for  a  fkill  organization  of  the  company,  allowed,  though  there  was  no  express 
promise  for  their  payment.  The  services  being  necessary,  a  promise  for  their  pay- 
ment would  be  implied. 

Charges  allowed  also  for  services  rendered  by  the  plaintiff  as  a  member  of  a  jfOin- '  -^  /  , 
mittee  of  the  corporators,  and  also  of  the  directors,  for  procuring  additiona^stock       v' 
subscriptions,  the  corporators  having  voted,  at  the  time  the  plaintiff  was  anoi4|t-  ^  ^^-^ 

ed  a  member  of  the  committee,  "that  all  reasonable  expenses  Incurred  |n^UUnf  ..h  ^  >' 
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stock  shall  be  audited  and  allowed;^'  and  the  directors,  at  the  time  the  plalntiC 
was  appointed  a  member  of  their  committee,  having  voted  to  allow  such  compen- 
sation as  they  should  deem  proper,  not  exceeding  one  per  oent  if  the  snbflcriptions 
should  be  satisfitctory. 

Held  that  the  **  reasonable  expenses''  mentioned  in  the  vote  of  the  corporators  was 
not  limited  to  cash  expenditures,  but  extended  also  to  penonol  services  expen- 
ded. 

Charges  for  similar  services  rendered  after  a  rescision  of  the  above  vote  of  the  di- 
rectors,  and  after  the  stockholders  had  voted  that  no  compensation  should  be  al- 
lowed for  such  services,  except  under  particular  circumstances,  disallowed. 

Directors,  as  a  general  rule,  are  not  entitled  to  compensation  for  their  personal  aer* 
vices  unless  rendered  under  some  express  contract. 

The  statute  of  limitations  does  not  commence  running  against  a  foreign  coiporattoH 
until  they  liave  attachable  property  in  this  state,  although,  previous  to  that  time, 
there  may  be  directors  and  stockholders  of  such  corporation  residing  in  the 
state. 

The  statute,  (Comp.  Stat.  ch.  81  $19,  p.  214,)  providing  fbr  the  service  of  writs  upon 
corporations,  by  leaving  copies  with  any  of  their  officers  or  stockholders  in  the 
alMence  of  their  clerks,  has  reference  exclusively  to  corporations  witliin  this 
state. 

Book  accottnt.  The  nature  of  the  disputed  items  in  the  plain- 
tiff's account,  suficientlj  appear  in  the  auditor's  report,  which  was 
as  follows. 

^  I  find  and  report,  that  there  is  due  from  the  defendants  to  the 
plaintiff,  to  balance  book  accounts  between  them,  the  sum  of 
$  893.55, — subject  to  the  opinion  of  the  court  upon  the  following 
statement  of  facts." 

^  The  defendants  are  a  corporation,  chartered  by  the  legislature  of 
Massachusetts  on  the  15th  day  of  March,  1844.  Charges  num- 
bered 80,  81  and  82,  in  the  plaintiff's  account,  are  for  services  ren- 
dered by  him,  at  Boston,  in  endeavoring  to  procure  the  charter, 
previous  to  its  enactment.  The  citizens  of  Brattleboro,  wheie  the 
plaintiff  resided,  were  desirous  that  the  corporation  should  be  cre- 
ated, and  held  public  meetings,  and  appointed  committees  to  act  in 
the  matter,  and  many  citizens  of  Brattleboro  went  to  Boston  for 
that  purpose,  apd,  among  others,  the  pls^intiff,  who  was  a  large  real 
estate  holder  in  Brattleboro,  and  felt  a  deep  interest  in  the  matter, 
expecting  that  the  value  of  his  estate  would  be  thereby  advanced* 
The  services  charged  for  were  rendered  by  him,  and  are  charged 
|Lt  a  reasonable  price.    The  plaintiff  was  not  employed  by  any  per^ 
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son  to  go  to  Boston  for  this  purpose ;  and  there  has  been  no  ex- 
press promise  by  the  defendants  to  pay  for  these  sendees ;  and  I 
have  disallowed  the  charges.  But  if  the  law,  under  these  circum- 
stancesy  will  imply  such  promise,  so  as  to  make  the  defendants  liar 
ble,  then  the  said  items,  with  the  interest  thereon,  amounting  to 
$  119,39,  should  be  added  to  the  above  sum  of  $  893,55. 

^  The  plaintiff  was  one  of  the  corporators  named  in  the  defendant's 
charter,  and,  as  such,  he  rendered  necessary  services  in  attending 
various  meetings  of  the  corporators  held  after  the  acceptance  of 
the  charter  by  them,  and  previous  to  the  ultimate  organization  of 
the  corporation  by  the  stockholders  and  the  choice  of  directors, — 
which  was  November  21,  1844.  There  has  been  no  express  prom, 
ise  by  the  defendants  to  pay  for  these  services ;  but  being  of  opin- 
ion that  such  promise  would  be  impHed,  I  have  allowed  the  items 
for  these  services, — numbered  83,  84,  SOy  88  and  90.  If  this  con- 
dusion  as  to  the  law  is  erroneous,  then  the  amount  of  these  items, 
with  the  int^i^st, — ^being  $  18.12, — -is  to  be  deducted  from  the 
above  named  sum  of  $  893.55. 

«  At  a  meeting  of  the  corporators,  held  May  21,  1844,  at  which 
the  plaintiff  was  present,  the  corporators  voted  as  follows,  *^  that 
all  reasonable  expenses  incurred  in  taking  stock  shall  be  audited 
and  allowed  by  this  board,"  and  appointed  the  plaintiff  and  one^ 
Everett  a  committee  '<  to  make  arrangements  for  going  to  Boston 
to  take  stock.''  Efforts  were  then  made  by  the  plaintiff,  and  by 
others,  to  procure  subscriptions  to  the  capital  stock,  and  so  much 
was  obtained,  that,  on  the  21  st  of  November,  1844,  the  corporation 
was  organized,  the  charter  accepted  and  by-laws  adopted ;  and  on 
the  22d  of  November,  1844,  directors  were  chosen,  of  whom  the 
plaintiff  was  one.  At  a  meeting  of  the  directors,  held  January  15, 
1845,  at  which  the  plaintiff  was  present,  the  following  vote  was 
passed, — "  that  a  conmiittee  of  three  be  appointed  to  obtain  addi- 
tional subscriptions  to  the  stock  of  the  corporation,  to  an  amount 
not  exceeding  $  300.000.00,  and,  in  case  the  subscriptions  shall  be 
satisfactory  to  this  board,  to  allow  such  compensation  as  this  board 
shall  deem  proper,  for  obtaining  such  additional  stock,  provided 
that  the  compensation  shall,  in  no  case,  exceed  one  per  cent  on  the 
amount  of  the  subscriptions  so  obtained."    At  a  meeting  of  the  di^ 
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rectors,  held  February  6,  1845,  at  which  the  plaintiff  was  present, 
it  was  voted  as  follows, — ^^  that  the  vote  passed  January  16th,  con- 
cerning obtaining  subscriptions  and  paying  a  compensation  therefor* 
be  and  hereby  is  rescinded."  And  at  a  meeting  of  the  stockhold- 
ers, held  February  ISth,  1845,  at  which  the  plaintiff  was  present 
a  vote  was  passed  as  follows, — ^^  that  no  bills  for  personal  services, 
or  expanses,  for  procuring  subscriptions  for  stock,  be  allowed  to 
any  person  unless  employed  by  the  corporation,  and  that  no  com- 
pensation shall  be  allowed  to  the  directors  of  the  corporation  for 
their  services  in  that  capacity.** 

"  Items  No.  86,  89,  91,  92, 93, 94, 1, 3,  5  and  7,  of  the  plaintiff's 
account,  are  charges  for  services  rendered  by  him  in  procuring  sub- 
scriptions, in  Boston,  to  the  capital  stock  of  the  corporation,  subse- 
quent to  the  vote  of  May  21,  1844 ;  and  items  Nos.  4,  6  and  8,  are 
for  cash  expenses  incurred  by  him,  while  so  employed.  The  de- 
fendants insisted,  at  the  hearing,  that  the  vote  of  May  21,  1844, 
should  be  construed  only  as  a  promise  to  pay  the  catk  expenses  in- 
curred in  procuring  subscriptions ;  but  being  of  opinion  that  the 
vote,  under  the  circumstances,  should  be  construed  as  extending  to 
personal  services  expended,  as  well  as  to  cash  expenses,  and  that 
the  appointment  of  the  plaintiff  upon  the  committee  then  raised  was 
^an  express  authority  to  him  to  render  such  services,  I  have  allow- 
ed the  items  as  charged,  except  item  No.  94,  which  I  have  allowed 
at  $20.00,  and  item  No.  7,  which  I  haVe  allowed  at  $30.00.  As 
allowed,  the  services  were  rendered,  and  the  price  charged  is  rea- 
sonable. The  cash  expenses  incurred  by  the  plaintiff  in  1844, 
while  engaged  in  this  business,  have  been  heretofore  paid  by  the 
defendants.  If  the  defendants  are  correct  in  their  construction  of 
the  vote  of  May  21,  1844,  and,  in  law,  it  restricted  the  right  to 
charge  to  cash  expenses  only,  items  No.  86,  89,  91,  92,  93,  94, 1, 
3,  5  and  7  should  be  disallowed,  and  their  amount  with  the  inter- 
est there<»^  being  $382.72,  should  be  deducted  from  the  sum  of 
$893.55,  above  mentioned.  Or,  if  the  defendants  are  not  bound  by 
any  agreement  of  the  corporators  to  pay  for  these  services, 
and  no  promise  to  pay  for  such  services,  wiU,  in  law,  be  im- 
plied against  the  corporation,  until  after  its  organization  by  the 
choice  of  directors  in  November,  1844,  then  items  No,  86,  87,  89, 
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91,  92,  93  and  94  should  be  disaUowed,  and  their  amount,  with  the 
interest,  being  $  238^58,  should  be  deducted  from  the  above  named 
snm  of  $  893.55. 

« Items  No.  9,  11, 13, 15,  17, 19,  21,  23,  25,  27,  80,  33,  35,  37. 
39,  41,  43,  46,  48,  50,  52,  54,  56,  58,  61,  64,  66,  68,  70,  73  and 
77,  are  eha]*ges  for  services  rendered  by  the  plaintiff,  as  director? 
subsequent  to  the  vote  of  Februarj  13,  1845,  and  I  have  disal- 
lowed them. 

"Items  No.  10,  12, 14,  16,  18,  20,  22,  24,  26,  28,  31,  34,  36, 
38,  40,  42,  44,  47,  49,  51,  53,  55,  57  59,  60,  62,  63,  65,  67,  69, 
71  and  74,  are  charges  for  cash  expenses  incurred  hj  the  plaintiff, 
while  rendering  services  for  the  defendants  as  director.  The  plain- 
tiff's right  to  recover  for  these  charges  was  not  controverted,  (ex- 
cept in  respect  to  the  statute  of  limitations,  as  hereinafter  stated,) 
and  I  ffnd  the  amount  correct,  and  allow  them  as  charged,  with 
the  exception  of  Nos.  60  and  63,  which  I  have  allowed  at  $  3.00 
each.     *     ♦    ♦ 

"  The  defendants  insisted  upon  the  statute  of  limitations,  as  a  de- 
fense to  items  No.  80  to  94  inclusive^  and  to  items  No.  1  to  18  in- 
clusive, being  all  the  items  which  accrued  previous  to  August  21, 
1845.  The  writ  in  this  suit  bears  date,  August  21,  1851,  and  was 
served  August  23,  1851.  It  was  conceded  that  there  has  always 
been  a  director  of  the  defendants'  resident  in  Brattleboro,  within 
this  State,  and  that  there  have  also,  at  all  times,  been  stockholders 
of  the  defendants  resident  within  the  state  since  the  organization 
of  the  defendants  in  November,  1844.  But  the  defendants  first 
had  known  attachable  property  within  this  state  in  1847.    «    «     * 

^  If,  upon  these  facts,  the  statute  of  limitations  applies  to  all  that 
portion  of  the  plaintiff's  account,  which  accrued  previous  to  Au- 
gust 21,  1845,  there  should  be  disallowed,  in  addition  to  the  items 
chai^;ed  previous  to  that  date,  which  I  have  above  stated  as  disal- 
lowed, items  No.  83,  84, 85,  86,  87,  89,  90,  91,  92,  93,  94, 1,  3,  4, 
5,  6,  7,  8,  10,  12,  14,  16  and  18, — amounting,  with  the  interest,  to 
$  555.40, — which  sum  of  $  555.40  should  be  deducted  from  the 
above  named  sum  of  $  893.55.    ♦    *    ♦ 

"  The  defendants  gave  in  evidence  their  act  of  incorporation,  to* 
gether  with  the  general  railroad  law  of  Massachusetts,  iix)m  the 
revised  statutes  of  Massachusetts  of  1835 ;  and  the  same  are  made 
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a  part  of  this  report^  so  far  as  thej  afifect  anj  of  the  questions  herein 
iubmitted." 

On  the  foregoing  report,  the  county  court,  September  Term, 
1854, — ^Underwood,  J.,  presiding, — ^rendered  judgment  for  the 
plaintiff,  to  recover  the  amount  allowed  bj  the  auditor,  to  which  the 
defendants  excepted ;  and  the  plaintiff  excepted  to  the  disallowance 
of  all  disallowed  by  the  auditor. 

S.  KirJdand  for  the  defendants. 

J,  D.  Bradley  for  the  plaintiffl 

The  opinion  of  the  court  was  deUvered  by 

IsHAM,  J.  The  auditor  has  reported  the  sum  of  $893.55,  as  be« 
ing  due  to  the  plaintiff  on  his  account,  for  which  sum  judgment  was 
rendered  by  the  county  court  and  on  which  both  parties  have  taken 
exceptions.  The  charges  in  the  plaintiff's  account,  No.  80,  81,  82, 
amounting  with  the  interest  thereon  to  the  sum  of  $  119.39,  were 
properly  disallowed.  Those  services  were  rendered  by  the  plain^ 
tiff  at  Boston,  in  conjunction  with  other  citizens  of  Brattleboro,  in 
procuring  the  charter  of  this  company,  and  they  appear  to  have 
been  voluntarily  rendered,  as  it  was  anticipated  by  him  that  the 
Construction  of  the  road  would  give  an  increased  value  to  his  real 
estate.  The  plaintiff  could  not  have  been  employed  by  the  defen-* 
dants  to  render  those  services,  for  the  corporation  at  that  time  had 
not  a  legal  existence,  nor  has  there  been  any  subsequent  promise  to 
pay  for  them ;  and  certainly,  none  can  be  implied  against  parties, 
when,  at  the  time  the  services  were  rendered,  they  were  incapable 
of  making  an  express  contract. 

The  charges  No.  83,  84,  85,  88,  90,  amounting  to  $18,12 
were  for  services  in  attending  various  meetings  of  the  corporators 
after  the  charter  was  granted,  and  previous  to  the  organization  of 
the  company  in  the  choice  of  directors.  Those  charges,  we  think, 
were  properly  allowed.  The  plaintiff  with  others  and  their  suc- 
cessors were,  by  the  charter,  made  a  corporation,  having  the  pow- 
ers and  privileges,  and  subject  to  the  duties  and  liabilities  contained 
in  the  general  act  of  Massachusetts^  relating  to  railroad  corporar 
tions.    Among  other  matters  required  by  the  charter,  8ub6criptioD» 
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to  the  capital  stock  of  the  company  to  the  amount  of  five  thousand 
shares,  were  necessary  before  an  organization  could  be  perfected. 
The  duty  rested  upbn  the  corporators  to  do  Whatever  Was  required 
by  the  charter  to  effect  that  result.  It  may  be  true  that  the  com- 
pany were  not  invested  with  full  corporate  powers  utatil  after  the 
stock  was  subscribed,  and  their  organization  perfected  in  the  choice 
of  directors ;  yet,  the  corporation  was  in  esse  before  that  event ;  it 
had  an  inchoate  existence,  and  the  corporators  had  the  power,  and 
were  so  far  the  agents  of  the  corporation  as  to  bind  them  by  any 
act  which  they  #ere  required  to  do,  or  which  was  necessary  to  per* 
feet  their  organization  under  the  charter.  Upon  that  principle  was 
decided  the  case  of  the  Vt  Central  R.  ()&,  v.  Clayes,  21  Vt  30 
The  auditor  has  found  that  the  services  were  necessary,  and  though 
no  express  promise  has  been  made  by  the  defendants  to  pay  for 
them,  we  think,  under  the  circumstances,  one  wiU  be  implied. 

The  charges  Nos.  86,  87,  89,  91,  92,  93,  94,  1,  3,  5,  and  the 
charges  for  cash  expenditures,  Nos.  4,  6,  8,  were  also,  we  think, 
properly  allowed.  It  appears  from  the  report  of  the  auditor  that 
on  the  2l8t  of  May,  1844,  the  corporators  passed  a  vote  that  ^'all 
*^  reasonable  expenses  incurred  in  taking  stock  shAll  be  audited  and 
^  allowed  by  this  board."  At  the  same  time  the  plaintiff  and  one 
Everett  were  appointed  a  committee  to  obtain  stock  subscHptions 
at  Boston.  In  pursuance  of  that  vote  stock  subscriptions  were  pro- 
cured, so  that  the  company  were  organized  on  the  22d  of  Novem* 
ber,  1844,  and  directors  were  chosen.  On  the  15th  of  January, 
1845,  a  vote  was  passed  by  the  directors,  of  which  board  the  plain- 
tiff was  a  member,  ^  that  a  committee  be  appointed  to  obtain  addi- 
tional subscriptions  to  the  stock  of  the  corporation  to  an  amount 
not  exceeding  %  300.000,  and  to  allow  such  compensation  as  the 
board  shall  deem  proper, — provided  that  the  compensation  ahall,  in 
no  case,  exceed  one  per  cent  on  the  amount  of  the  subscriptions  so 
obtained."  The  charges  above  enumerated  are  for  services  ren- 
dered under  those  votes.  The  auditor  has  stated  that  th^  services 
were  rendered,  that  |he  charges  are  reasonable  in  amount,  and,  the 
corporation  having  received  the  benefit  of  them,  we  think  they  are 
liable  for  the  amount  allowed.  We  are  also  satisfied  that  under  the 
vote  of  May  21,  1844,  the  plaintiff  *&  claim  is  not  limited  to  cash 
expenditures  merely,  but  that  he  is  also  entitled  to  a  reasonable 
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compensation  for  his  personal  services.  In  the  case,  Regina  v« 
The  Gov.  4r  Guard,  of  the  Poor  of  Kingston  on  HtUl,  20  £ng.  L« 
&  Eq.  R.  149,  the  words  "6ay«w««  incurred^*  were  limited  to 
cash  expenditures.  In  that  case  the  town  dedks  were  directed  by 
act  of  Pak'liament  to  prepare  lists  of  persons  entitled  to  vote  for 
members  of  Parliament,  and  the  expenses  incurred  were  to  be  re- 
paid. Fropi  the  phraseology  of  the  act,  it  was  considered  to  be 
the  intention  to  add  to  the  official  duty  of  the  town  clerks  the  per- 
formance of  that  duty  without  additional  compensation,  except  for 
cash  advances.  That  such  additional  duties  may  be  imposed  on 
public  officers  in  that  manner,  was  decided  in  that  case,  as  also  in 
the  case  of  Jones  v.  Mayor  of  Carmathan^  8  Mes.  &  Wels.  605* 
But,  we  think,  a  different  construction  should  be  placed  on  this 
YCfiQ  of  the  company.  The  plaintiff  was  not  in  the  discharge  of  the 
duties  of  a  public  officer,  neither  was  it  competent  for  the  board  of 
corporators  to  impose  on  him  the  performance  of  those  duties  with- 
out compensation.  The  vote  contains  an  express  request  for  him 
to  perform  those  services,  and,  we  think,  the  intention  was  that  he 
should  be  paid  for  them. 

The  charge  No.  7,  under  date  of  February  24,  1845,  for  18  days 
services  at  Boston,  was  allowed  to  the  plaintiff;  but  we  are  una- 
ble to  perceive  any  ground  on  which  tliat  allowance  can  be  sus- 
tained. The  vote  of  the  corporators  of  May  21,  1844,  was  abro- 
gated by  the  choice  of  directors,  and  by  the  vote  of  the  directors 
of  January  15,  1845.  This  vote  of  January  15  was  resciiided  on 
the  6th  of  February,  1845,  when  it  was  voted  by  the  directors  that 
^  the  vote  passed  January  15th,  concerning  obtaining  subscriptions 
and  paying  a  compensation  therefor,  be  and  hereby  is  rescinded." 
On  the  13th  of  February,  1845,  the  stockholders  voted,  '*  that  no 
bills  for  personal  services  and  expenses  for  procuring  subscriptions 
for  stock  be  allowed  to  any  person  unless  employed  by  the  corpor- 
ation, and  that  no  compensation  shall  be  allowed  to  the  directors  of 
the  corporation  for  their  services  in  that  capacity."  Independent 
of  the  vote  of  the  stockholders  on  the  13th  of  Februa)ty,  concern** 
ing  the  effect  of  which  we  have  no  occasion  to  make  any  remarks, 
we  think  the  plaintiff  has  no  right  to  charge  for  his  personal  sei^ 
vioes,  upon  the  strength  of  any  of  those  former  votes.  For  cash 
advances  during  the  period  the  plaintiff  was  director,  it  appears 
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that  no  objections  were  made  to  their  allowance,  except  the  statute 
of  limitations.  To  justify  the  allowance  of  this  chaise,  therefore, 
it  should  appear  that  those  services  were  rendered,  and  that  the 
corporaticm,  by  some  act,  have  recognized  his  employment  for  that 
purpose  with  the  intention  of  making  compensation.  No  such  fact 
appears  in  the  case.  The  plaintiff  must  have  understood,  after  the 
votes  of  February  6th  and  13th,  that  no  compensation  for  personal 
services  was  to  be  made.  As  a  general  rule,  directors  are  not  en- 
titled to  compensation  for  their  personal  services  as  such,  unless 
they  were  rendered  under  some  express  contract  or  vote  of  the 
company  to  that  effect ;  Ang.  &  Ames  on  Cor.  255  ;  Dunstan  v. 
Inserted  Gas  Co,^  3  Barn.  &  Ad.  125.  That  charge,  therefore, 
should  have  been  disallowed,  as  were  all  the  other  charges  for  his 
personal  services  subsequent  to  the  passage  of  the  vote  of  Febru- 
ary 18th,  1845.  The  reasons  for  the  disallowance  of  one,  exist  for 
the  disallowance  of  the  others. 

The  defendants  have  interposed  the  statute  of  limitations  to  all 
the  charges  in  the  plaintiff's  account  previous  to  Augnst  21,  1845. 
The  writ  in  this  case  was  issued  August  21,  1851.  On  this  ques- 
tion it  is  only  necessary  to  observe,  that  the  defendants  are  a  for- 
eign corporation,  and  first  had  known  attachable  property  in  this 
state,  in  the  year  1847.  Upon  these  facts  the  case  falls  within  the 
exceptions  of  the  statute.  The  Comp.  Stat  379,  §14,  provides  that 
if  a  person  shall  be  out  of  the  state  when  a  cause  of  action  of  a 
personal  nature  accrues  against  him,  the  action  may  be  commenced 
within  the  time  limited,  afler  such  person  shall  come  within  the  state. 
If  the  cause  of  action  has  accrued,  and  the  person  leaves  the  state  be- 
fore the  statute  has  run,  and  has  no  known  attad^ble  property  within 
it,  the  time  of  his  absence  is  not  to  be  taken  as  a  part  of  the  time 
limited  for  the  commencement  of  the  action.  Corporations  are  un- 
doubtedly within  the  provisions  of  this  act,  and  until  the  defend- 
ants had  attachable  property  in  this  state,  no  suit  could  have  been 
commenced  by  the  plaintiff  on  this  daim.  There  was  no  mode  of 
service  by  which  the  corporation  could  have  been  made  subject  to 
the  jurisdiction  of  the  courts  in  this  state,  until  the  year  1847,  which 
is  less  than  six  years  previous  to  the  commencement  of  this  suit. 
The  statute,  p.  244  §  19,  directing  all  writs  against  a  corporation, 
to  be  served  by  leaving  a  copy  with  the  clerk  of  the  corporation, 
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Or  in  his  absence  with  some  of  its  officers,  and  in  their  absence^ 
with  one  of  the  stockholders,  has  reference  exclusively  to  corpora* 
tions  within  this  state.  The  account,  therefore,  is  unaffected  by 
the  statute  of  limitations.  We  perceive  no  error  in  the  decision  of 
the  county  court  in  this  case,  except  in  the  allowance  of  the  charge 
No.  7,  under  the  date  of  February  24,  1845,  which,  we  think) 
should  have  been  disallowed. 

The  judgment  of  the  county  cburt  must  be  reversed,  and  the 
amount  of  that  charge  with  the  interest  thereon  to  September  21, 
1854,  must  be  deducted  from  the  amount  allowed  by  the  auditor^ 
and  a  judgment  rendered  for  the  plaint£f  for  the  balance* 


Gardnek  'C.  Hall  v.  Roger  WADswoJEiTfl. 

Jurisdiction.     Tenancy  in  common. 

tlie  oonnty  court  has  oiiginal  jurisdiction  in  actions  of  assumpsit,  and  for  the  use 
and  occupation  of  real  estate,  brought  in  good  ikith,  where'the  largest  sum  of  prin- 
cipal, which]the  plaintiff  could  have  expected  to  recover,  was  less,  bat  with  interest 
to  the  time  of  trial,  amounted  to  more  than  one  hundred  dollars. 

Heldj  upon  the  facts  found  by  the  referee,  that  the  tenancy  of  the  defendant  In  tb« 
present  ease  was  a  tenancy  from  year  to  year. 

In  a  tenancy  fVom  year  to  year,  the  tenant  cannot  quit  at  pleasure,  without  notice, 
and  deprire  the  landlord  of  accruing  rent.  The  landlord's  right  to  notiee  Js,  to 
some  extent,  at  least,  reciprocal  to  that  of  the  tenants. 

The  defendant  leased  of  the  plaintllT  on  the  27th  of  NoTCinber,  1810,  a  dwelllBf- 
bowe,  and  occupied  it  thereafter  as  tenant,  from  year  to  year,  until  the  tenth 
of  November,  1862,  when  he  quit,  having  given  only  two  weeks  previous  no- 
tice of  his  intention  fb  do  so.  Hetd^  that  he  was  liable  for  the  rent  to  the  1st  of 
April  thereafter,  the  plaintiff  making  no  claim  for  it  beyond  that  time. 

Assumpsit  for  the  ^  use  and  occupation  hj  the  defendant  of  a 
dwelling-house  of  the  plaintiff's.  The  action  was  referred,  and  the 
referee  reported,  after  setting  forth  a  specification  of  the  plaintiff^s 
claims,  and  of  the  payments  made  to  him,  as  follows : 

^  November  27th,  1849,  the  defendant  went  into  occupation  of 
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the  plaintiff's  dwelling-house,  situated  in  Brattleboro  Tillage,  under 
an  agreement  to  paj  an  annual  rent  therefor  of  $150,  and  contin- 
ued such  occupation  till  November  10th,  1852 ;  a  week  or  two 
before  quitting,  he  sent  word  to  the  plaintiff  that  he  was  about 
doing  80,  who  then  replied  to  the  messenger  that  he  must  pay  rent 
till  April,  1, 1853.  I  do  not  find  that  anything  was  agreed  between 
the  parties  as  to  the  length  of  the  tenancy,  or  in  what  manner  it 
might  terminate. 

*^  The  plaintiff  offered  testimony  tending  to  prove  that  the  cus' 
torn  in  Brattleboro  is  for  yearly  tenancies  of  dwelling-houses,  to 
commence  on  the  first  of  ApriL  This  testimony  was  objected  to 
by  the  defendant,  and  was  admitted,  and  I  find  the  fact  in  accord- 
ance  with  it ;  and  also  that  it  is  very  unusual  to  let  houses  in  the 
fall,  and  very  difficult  to  do  so.  After  the  defendant  left  the  house 
the  plaintiff  was  unable  to  let  it  again,  though  effort  was  made  until 
April,  1853.  The  said  custom  was  known  to  the  defendant  as  well 
as  to  the  plaintiff.        ♦•♦♦♦»♦*♦ 

''At  the  time  of  the  service  of  the  writ  in  this  case,  the  amount 
due  to  the  plaintiff^  provided  everything  were  allowed  him  which 
he  claimed,  was  $92.90, — that  is,  that  was  the  largest  sum  which 
the  plaintiff  could  hope  to  recover,  were  every  point  of  fact 
and  law  made  by  him,  decided  ^in  his  favor ;  and  thus  it  appeared 
from  his  own  books. 

"  If  the  plaintiff  be  entitled  to  recover  rent  for  the  time  only, 
wherein  the  defendant  actually  occupied  the  premises,  I  find  due 
the  plaintiff,  April  1,  1853,  $26.66.  If  he  be  entitled  to  recover 
rent  up  to  the  27th  November,  1852,  the  time  when  the  even  years 
reckoning  from  the  commencement  of  the  occupation  would  be  out, 
I  find  due  to  him,  April  1,  1853,  $34.15.  If  he  be  entitled  to 
recover  rent  until  April  1,  1853, 1  find  due  to  him  $87.90 ;  inter-i 
est  to  be  added  to.  whichever  of  the  above  sums  shall  be  taken 
by  the  court  as  the  damages  in  this  case^  from  April  1,  1853,  to 
April  1, 1855." 

In  the  connty  court,  April  Term,  1855, — ^Underwood,  J,  pre- 
siding,— the  defendant  moved  to  dismiss  the  action  for  want  of 
jurisdiction.  The  court  overruled  the  motion,  and  rendered  judg- 
ment, on  the  report,  for  the  largest  sum  reported  in  favor,  of  the 
plaintiff.    Exceptions  by  the  defendant. 
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£.  KirkUmd  for  the  defendant 

Keyes  ^  Howe  for  the  pkintiff. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  countj  court  should  not  have  dismissed  this 
cause  for  want  of  original  jurisdiction.  There  is  nothing  in  the 
case  to  show  any  bad  faith  in  bringing  this  suit  originally  to  the 
county  court.  That  court  has  apparent  jurisdiction  on  the  face  of 
the  process,  and  though  the  referee  finds  that  the  largest  sum  which 
the  plaintiff  could  have  expected  to  have  recovered  for  principal, 
was  less  than  one  hundred  dollars,  yet  when  *the  claims  were  ad- 
justed, the  amount  of  principal  and  interest  exceeded  one  hundred 
dollars.  The  plaintiff  might  well  have  apprehended  that  such 
would  be  the  fact  when  he  commenced  his  suit. 

In  regard  to  the  sum  for  which  a  recovery  should  be  had, 
it  seems  the  possession  commenced  in  November,  1849,  at  an 
annual  rent  of  one  hundred  and  fifty  dollars,  and  continued,  in 
fact,  until  the  10th  of  November,  1852. 

No  agreement  was  found  as  to  the  time  the  tenancy  should  ex- 
pire, or  in  what  manner  it  should  be  determined.  Bent  bad  beea 
paid  from  time  to  time,  down  to  the  fourth  day  of  January,  1853. 
From  the  facts  found,  we  think,  it  became  a  tenancy  from  year  to 
year,  and  that  the  defendant  could  not  be  ejected  withont  a  notice 
to  quit ;    Barlow  v.  Wainwright,  22  Vt.  88. 

In  that  case,  it  was  also  held,  that  the  tenant  could  not  quit  ai 
pleasure,  and  thus  debar  the  landlord  of  all  accruing  rent.  In  a 
tenancy  from  year  to  year,  a  right  to  a  notice  should,  at  least  to 
some  extent,  be  regarded  as  reciprocal.  The  plaintiff  in  this  casOt 
when  he  was  informed  by  the  defendant,  in  the  fall  of  1852,  that 
he  was  about  to  quit,  only  made  a  claim  for  rent  up  to  the  first  of 
April,  1853,  and,  as  it  may  well  be  supposed  the  defendant  may 
have  acted  in  view  of  such  claim,  the  plaintiff  should  be  limited 
by  the  claim  then  made,  and  indeed  he  does  not  now  claim  to  recover 
any  rent  since  that  time. 

The  judgment  of  the  county  court  is  afiSrmed. 
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Liability  of  trust  property  for  purchases  made  for  benefit  of  the 
cestui  que  trust  on  the  personal  credit  of  the  trustee.    Recoupment, 

In  an  action  to  recover  for  trust  property  attached  and  sold  upon  process  against 
tbe  trustee  personally,  it  cannot  be  shown  that  a  part  of  the  demand,  for  the  re- 
coyery  of  which  the  process  issued,  was  for  property  bought  by  tbe  trustee  for  the 
benefit  oX  the  trust,  and  appropriated  to  the  use  of  the  cestui  que  trusty  and  the 
▼alne  of  it  be  deducted  in  the  recovery  by  way  of  recoupment ^  or  otherwise,  if  it  do 
not  appear  and  is  not  claimed  that  there  was  any  mistake,  misrepresentation  or 
other  fraud  in  obtaining  it  on  the  personal  credit  of  the  trustee. 

Instances  in  which  the  term  reeovpfrunt  is  properly  applicable  to  the  reduction  of 
damages  by  way  of  a  gwui  ofbet  of  a  counter  unliquidated  claim. 

Trespass,  for  taking  certain  oxen,  fanning  utensils  and  crops. 
Plea,  the  general  issue;  and  also  that  the  defendant,  as  deputy 
sheriff,  took  the  property  by  virtue  of  a  writ  of  attachment  in  favor 
of  Townsley  &  Son  against  the  plaintiff,  and  sold  the  same  on  the 
attachment,  under  the  statute.  Replication,  that  the  property  at- 
tached was  held  by  the  plaintiff  in  trust  for  his  wife  Nancy  Bar- 
ber, and  his  children  Wm.  H.  Barber,  Albert  L.  Barber,  &c.,  and 
that  the  suit  was  brought  and  prosecuted  for  their  benefit.  This 
replication  was  traversed,  and  the  cause  was  tried  by  jury  at  the 
April  Term,  1865, — Underwood,  J.,  presiding. 

The  taking  of  the  property,  and  that  it  was  taken  by  the  defend- 
ant, as  a  deputy  sheriff,  on  a  writ  in  favor  of  Townsley  &  Son, 
against  the  plaintiff,  as  set  forth  in  the  defendant's  special  plea  in 
bar,  was  conceded ;  and  it  appeared  that  the -defendant  was  indem- 
nified by  Townsley  &  Son  for  attaching  the  property,  to  recover 
for  which  this  suit  was  brought ;  and  it  was  further  conceded  by 
the  defendant  that  the  property  sued  for  was  trust  property,  as  set 
forth  in  the  plaintiff's  replication,  and  was  held  by  the  plaintiff 
merely  in  trust  for  the  benefit  of  the  persons  named  as  being  the 
persons  beneficially  interested  therein. 

The  defendant  then,  under  the  general  issue,  proposed  to  prove 
that  the  property  sued  for  by  said  Townsley  &  Son,  and  for  which 
they  recovered  judgment  against  the  plaintiff,  was  property  bought 
for  the  benefit  of,  and  applied  to  the  improvement  and  benefit  of 
the  trust  fund,  and  for  the  use  and  benefit  of  the  family  named  as 
the  cestui  que  trusts^  and  claimed  the  right  to  have  the  said  judg-! 
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ment  of  Townsley  &  Son  deducted  from  the  value  of  the  property 
sued  for  by  way  of  recoupment  To  this  defense  and  showing  the 
plaintiff  objected,  and  the  court  decided  the  evidence  and  defense 
inadmissible,  to  which  the  defendant  excepted,  and  thereupon  con- 
sented to  a  verdict  in  favor  of  the  plaintiff  for  the  full  value  of  the 
property. 


for  the  defendant. 


The  court  will  undoubtedly  protect  the  equitable  interest  of  the 
cestui  que  trusts,  but  only  so  far  as  it  has  been  invaded.  The  court, 
we  think,  will  not  let  them  recover  for  that  which  they  have  abeady 
had ;  Stow  v.  Tarwood  et  als.,  Law  Reports,  Dec  1853,  p.  456. 

The  parties  in  interest,  and  the  subject  matter  being  the  same, 
one  suit  is  sufficient  to  settle  both  demands.  Dyer  2  b. ;  8  Viner 
Abr.  556-7 ;  2  T.  R.  97 ;  15  Mass.  389 ;  Story  on  Bail'ts  §  315 
&  349 ;  20  Wend.  267 ;  Burrows  2214 ;  3  Met  9 ;  14  PicL  856 ; 
6  Mass.  20 ;  3  Dana  489 ;  20  Conn.  204 ;  8  Vt.  83 ;  8  Vt.  407- 
413 ;  10  Vt.  506. 

0.  N.  Davenport  and  B.  JS,  Stoughton  for  the  plaintiff,  argued 
that  the  doctrine  of  recoupment  yras  not  applicable,  and  the  evi* 
dence  offered  inadmissible ;  and  that  the  whole  matter  relied  upon 
as  a  defense,  was  res  adjudicata  by  the  decision  in  Townsley  et  aL 
V.  Barher  et  oL 

The  opinion  of  the, court  was  delivered  by 

Bedfield,  Ch.  J.  The  deduction  which  was  claimed  in  the 
recovery,  in  the  present  action,  whether  it  is  called  by  one  name 
or  by  another,  must  depend  upon  its  justice  and  equity,  certainly. 
One  difficulty  in  regard  to  the  claim  has  been  to  know  if  it  can  be 
shown  to  be  strictly  equitable.  For,  if  so,  it  would  seem  the  court 
of  equity,  when  appealed  to,  would  have  sustained  it.  But  it  is 
admitted  they  did  not  And,  although  the  recovery  of  the  defend- 
ant's, in  the  bill  in  equity,  was  not  insisted  upon  by  way  of  answer 
to  the  claim  of  recoupment^  set  up  in  this  suit,  and  so  is  no  part  of 
the  record,  so  that  we  could  treat  it  as  an  estoppel  upon  the  claim, 
yet  the  decision  is  equaUy  binding  upon  the  law  of  the  case  as  an 
authority. 
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That  case  not  being  reported,*  we  are  not  put  in  possession  of  the 
reasons  upon  which  the  case  proceeded.  But  we  suppose  it  must 
have  gone  upon  the  ground  that,  there  being  no  fraud  or  misundei^ 
standing  between  the  parties,  and  no  mistake,  misrepresentation  or 
misapprehension,  they  must  be  content  to  stand  bj  their  contract. 

Had  the  plaintiff,  bj  representing  himself  as  the  owner,  or,  per- 
haps,  by  having  the  possession  and  ostensible  ownership  of  the 
property  held  in  trust,  gained  a  false  credit  with  Townsley  Sc  Son, 
and  especially  had  he  have  done  this  purposely,  and  the  property 
obtained  through  this  false  credit  had  gone  to  the  use  of  the  cestui 
que  tnutSy  it  is  very  probable  that  a  court  of  equity,  in  accordance 
with  its  usual  laws  of  decision,  would  have  afforded  some  relief. 
But  nothing  of  that  kind  was  offered  to  be  shown  in  the  present 
case.  Here,  for  anything  apparent,  the  fact  of  the  property  being 
trust  property  was  well  known  to  Townsley  &  Son,  at  the  time  the 
credit  was  given.  And,  if  it  had  not  been  known,  it  might  not 
have  been  the  fault  of  the  cestui  que  trtuts,  or  even  of  the  trustee. 
The  credit,  then,  being  given  to  the  trustee  personally,  without 
firand  or  mistake,  we  are  unable  to  perceive  any  ground  for  deduct- 
ing the  amount  of  the  credit  from  the  judgment 

it  will  not  aid  the  clearness  of  our  perceptions,  to  go  into  the 
cases  upoucthe  subject  of  recoupmerUy  or  recouper,  as  it  was  at  one 
time  called.  The  modem  use  of  this  term  is  confessedly  so  in- 
definite as  to  afford  no  reliable  grounds  upon  which  it  is  safe  to 
proceed. 

It  may  be  admitted  that  if  the  defendant  is  made  liable  in  trover, 
or  trespass,  or  case,  or  even  in  contract,  for  the  conversion,  or  the 
price  of  a  chattel,  which  he  has  Himself  repaired,  or  essentially 
enhanced  the  value  of,  at  his  own  expense,  under  the  belief  that 
the  title  was  in  himself,  or  in  some  other  from  whom  he  received 
it,  and  at  whose  instance  he  made  the  repairs,  or  contributed  to  the 
enhanced  value,  he  is  not  to  be  made  liable  far  that  portion  of  the 
value  which  he  himself  contrilnUed.  This  is  often  called  recoup- 
ment.  So,  too,  if  the  defendant  in  such  action  has  applied  the 
chattel  bona  Jide^  or,  perhaps  even  without  that,  has  ma^e  the  ap- 
plication of  the  chattel  to  the  actual  discharge  of  the  plaintiff's 

•The  oue  baa  been  reported  since  this  opinion  waa  delivered.    See  27  Vt.  417,— 
Tnoutity  t.  Barbtn,  <  ( In  Cbanoery.) 
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debt,  this  is  to  reduce  the  recovery  to  that  extent,  and  this  is  called 
recoupment^  sometimes.  So,  too,  in  some  of  the  cases,  where  the 
suit  is  brought  upon  a  contract  defectively  performed,  and  the  defi- 
ciency is,  as  it  may  be,  shown  in  reduction  of  the  amount  of  the 
recovery,  it  is  called  recoupment  There  are  many  other  instances 
of  the  application  of  this  term  recoupment  to  the  reduction  of  dam- 
ages, by  way  of  qium  offset  of  counter  claims  not  liquidated,  and 
which  on  that  account  could  not  be  treated  as  strict  set-offs;  2 
Parsons  on  Contracts  246-247,  and  notes  and  cases  referred  to. 

But  we  can  find  no  case  where  any  such  claim  as  the  one  made 
in  the  present  case  has  ever  been  allowed  to  prevail  at  law.  And 
although  the  party  was  undoubtedly  well  founded  in  his  first  view 
of  the  nature  of  his  claim,  that  it  was  of  a  character  perfectly 
cognizable  in  a  court  of  equity,  if  any  where,  yet  it  seems  it  was 
not  recognized  even  there.  And  although  there  may  be  a  kind  of 
moral  equity  in  the  state  of  facts  offered  to  be  shown  by  the  de- 
fendant, in  favor  of  those  whom  he  represents,  yet  it  is,  we  think, 
too  remote  and  uncertain  to  constitute  any  legal  ground  of  reducing 
the  amount  of  the  recovery.  To  determine  the  equity  of  this  set- 
off it  would  be  required  to  go  into  the  entire  state  of  the  accounts 
between  the  trustee  and  his  cestui  que  trusts,  which  could  only 
properly  be  done  in  a  court  of  equity,  and  if  the  party  failed  there, 
it  would  be  strange  if  the  same  tribunal  should  afford  redress  at 
law,  or,  indeed,  if  any  court  of  law  should  do  it 

Judgment  affirmed. 


The  Town  op  Lokdondebby  v.  The  Town  of  Andoteb, 

AppeUant 

Mndence  of  organization  of  a  town.      Setil^meTU  of  paupers, 
'  Proof  of  former  residence. 

The  due  orgEnizatlon  of  a  town,  prerions  to  b  partionlar  time,  waj  be  presQined 
iVom  the  ftct  that  at  that  time  they  had  appointed  town  ofBtcen,  and  were  exercis- 
ing the  rights  and  powers  belonging  to  organized  towns. 
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A  legsl  iettlement  could  be  obtained  by  one  yeiuv  continuooB  residence  in  a  town 
in  this  state,  between  the  years  1779  and  1787,  and  a  settlement  acquired  in  that 
way  by  a  fiither,  would  be  communicated  to  his  minor  children. 

And  a  derivative  settlement  so  obtained  by  a  son,  would  be  communicated  to  his 
children  afterwards  bom  out  of  the  state,  and  while  he  was  residing  out  of  the 
state,  if,  daring  their  minority,  he  removes  with  them  into  the  state. 

But  if  the  flither,  after  obtaining  such  a  settlement,  had  removed  to  a  foreign  conn, 
try,  where  his  children  were  bom,  and  £rom  which  he  did  not  return  during  their 
minority ;  Clwurt^  as  to  the  children  having  their  father's  settlement  upon  their 
snbeequent  removal  into  this  state. 

The  declarations  of  a  person,  as  to  the  place  of  his  former  residence,  are  not  admis- 
Bible  for  the  purpose  of  proving  that  he  actually  did  reside  in  that  place, 

Appeal  from  an  order  of  removal  of  a  pauper  by  the  name  of 
Maria  B.  Hathom,  from  the  town  of  Londonderry  to  the  town  of 
Andover.  Plea,  that  said  pauper  was  unduly  removed,  because 
her  last  legal  settlement  was  not  in  said  Andover ;  trial  by  jury, 
April  Term,  1855, — Undebwood,  J.,  presiding. 

The  plaint!^  gave  evidence  tending  to  prove  that  said  pauper 
had  not  gained  a  legal  settlement  in  Londondeny,  and  that,  before 
she  removed  to  Londonderry,  she  had  lived  in  Andover  nearly 
eight  years,  after  she  was  eighteen  years  old,  and  supported  her^ 
self  during  said  term.  It  was  conceded  that  the  pauper  had  resw 
ded  in  Andover  a  sufficient  length  of  time  to  gain  her  a  settlement 
there,  provided  she  had  previous  thereto  a  settlement  in  any 
other  town  in  this  state.  The  plaintiffs  relied  upon  one  Eleazer 
Hathom,  Jr.,  having  gained  a  legal  settlement  in  the  town  of 
Beading,  Yt,  between  1779  and  1787  ;  and  gave  evidence  to  the 
jury  tending  to  prove  that  Eleazer  Hathom,  the  elder,  moved  from 
JafiRrey,  N.  H.,  with  his  son,  Eleazer  Hathom,  Jr.,  in  1781,  or  soon 
after ;  and  that  said  Eleazq;r,  Jr.,  was  then  about  nineteen  years 
old,  and  that  he  lived  with  his  father  tmtil  he  was  twenty-one  years 
old,  and  then  lived  in  different  places  in  Beading  for  several  years 
thereafter,  before  1787,  and  then  went  to  New  Hampshire,  and 
t^ere  married  a  wife,  by  whom  he  had  several  children ;  that  his 
wife  died,  and  about  1809  he  married  the  pauper's  mother ;  that 
the  pauper  was  bom  in  September,  1818,  in  Sullivan,  N.  H.,  and 
lived  there  in  her  father's  famOy  until  1825 ;  then  moved  with  her 
fiither's  family  to  Springfield,  Yt,  and  stayed  there  about  three 
months  \  then  removed  to  Andover,  Yt,  where  she  lived  with  the 

28 
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family  until  her  father's  death  in  1826  ;  and  then  lived  with  her 
mother  in  Andover  until  1846 ;  and  then  moved  to  Londonderry. 

The  defendants  gave  evidence  tending  to  prove  that  the  said 
Eleazer  Hathom,  Jr.,  did  not  remove  to  Reading  with  his  father, 
but  continued  to  reside  in  said  Jafirey,  imtil  about  1787,  when  he 
came  to  Reading,  stayed  there  several  years,  then  returned  to  said 
Jafi&ey,  and  lived  there  and  in  other  towns  in  that  vicinity,  in  New 
Hampshire,  until  he  removed  to  Springfield,  and  that  he  resided 
in  said  Jaffrey  in  1784,  1785  and  1786. 

The  evidence  on  the  part  of  the  plaintiffs  to  prove  that  Eleazer 
Hathom,  Jr.,  resided  in  Reading,  previous  to  1787,  was  OMitained 
in  depositions  of  his  widow,  daughter,  and  several  other  persons^ 
who  appeared  to  have  had  no  actual  knowledge  respecting  his  resi- 
dence at  so  early  a  period,  but  deposed  to  what  they  bad  heard  him 
and  other  members  of  his  father's  family  say  in  reference  to  his 
and  their  having  formerly  lived  in  Reading : — ^to  so  much  of  the 
depositions  as  related  to  these  declarations,  the  defendants  objected, 
bat  the  objections  were  overruled,  and  the  depositions  read. 

There  was  no  dispute  but  that  Eleazer  H^thom,  senior,  moved  to 
Reading  some  time  in  1781,  and  evidence  was  given  tending  to 
show  that  the  town  of  Reading  was  organized  after  he  went  there, 
but  at  what  time  such  organization  took  place  did  not  appear ;  and 
evidence  was  introduced  by  the  plaintiffs,  consisting  of  grand  lists, 
deeds  and  records,  showing,  or  tending  to  show  that  there  were 
tisters  and  a  town  derk,  and  that  the  town  was  acting  as  an  organ- 
ized town  as  early<as  1781. 

The  jury  were  instructed  that  the  settlement  of  the  pauper  in 
the  defendant  town,  depended  upon  their  determination  of  the  ques- 
tion, whether  her  father,  £•  Hathom,  Jr.,  obtained  one  in  Reading 
between  the  years  1779  and  1787,  as  the  testimony  tended  to 
show ;  if  he  did  obtain  such  a  settlement,  the  pauper  would  take 
it  derivatively  from  him.  They  were  further  told,  upon  this  point, 
that  the  important  inquiry  was  when  Eleazer  Hathom,  senior,  and 
Us  son,  Eleazer  Hathom,  iJr.,  went  to  Reading  to  reside ;  that  if 
they  should  find  that  Eleazer  Hathom,  senior  resided  and  made  it 
his  home  one  fuU  year  continuously  in  Reading,  between  the  years 
1779  and  1787,  and  before  the  said  Eleazer  Hathom,  Jr.  became 
of  age,  tbep  they  wduld  find  that  the  senior  Hathorq  obtained  H 
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settlement  there,  and  the  younger  Hathom  obtained  one  deriva* 
tivelj  from  him.  Or,  if  the  jury  should  find  that  E.  Hathom,  Jr., 
the  pauper's  father,  resided  in  Reading  after  becoming  of  age,  one 
fuU  year  continuously,  and  made  it  his  home  there  between  the 
years  1779  and  1787,  then  said  E.  Hathom,  Jr.  gained  a  settle* 
ment  there  in  his  own  right ;  and  if  he  thus  gamed  a  settlement 
in  either  of  these  ways,  the  same  would  be  communicated  to  and 
giye  the  pauper  a  settlement  there,  by  which  she  would  now  have 
a  settlement  in  Andover,  and  their  verdict  must  be  for  the 
plaintiffs. 

Upon  the  subject  of  the  organization  of  Reading,  the  jury  were 
told  that,  from  the  fact  that  the  several  lists  of  that  town  put  into 
the  case,  and  sundry  deeds  showing  that  there  were  a  town  derk 
and  listers  in  Reading  as  early  as  1781,  And  the  town  appeared 
from  their  records'  to  have  been  officered  and  conducting  affairs  as 
an  organized  town,  the  jury  might  presume  the  town  was  duly 
organized.  To  this  charge,  and  to  the  admission  of  those  parts  of 
the  depositions  which  were  objected  to,  the  defendants  excepted^ 
Verdict  for  the  plainti£&. 

S»  FuUam  for  the  defendants. 

The  sayings  of  E.  Hathom,  Jr.,  were  nothing  more  or  less  than 
hearsay.  Such  sayings  are  never  received  in  evidence,  except  as 
a  part  of  the  res  gestae  accompanying  and  explaining  acts,  fron^ 
which  some  inference  may  be  drawn  in  favor  of  the  issue.  1  Stark. 
Ev.  41,  44,  47,  49. 

The  jury  were  not  at  liberty  to  infer  an  organization  of  the 
town  from  the  fact  that  such  town  had  officers  and  lists,  inmier 
diately  after  its  first  settlement  It  might,  perhaps,  be  inferred 
from  an  user  for  a  sufficient  length  of  time. 

Lists  would  afford  no  evidence  of  organization.  By  the  act  of 
1789,  people  residing  in  **  peculiars,"  (not  within  the  limits  of  any 
town,)  were  to  be  taxed  for  their  lands,  persons  and  estates  there- 
apon ;  State  Papers  297.  Peculiars  were  to  have  officers ;  State 
Papers  303. 

There  was  no  law  prior  to  1787  regulating  settlements.  It  has 
been  supposed  b^  son^  that  the  acts  of  1778,  now  lost,  oontaine4 


420  WINDHAM  COUNTY. 


Londonderry  «.  Andover. 


some  provisions  on  that  subject,  but  the  journals  of  that  year  show 
no  such  thing. 

The  acts  of  1779  were  the  only  laws  on  the  subject  before  1787, 
and  these  were  mere  temporary  acts,  to  continue  in  force  but  eight 
months,  and  made  for  the  temporary  relief  of  the  poor,  and  are 
entirely  silent  on  the  subject  of  settlements,  and  the  very  titles 
to  the  acts  show  that  they  had  no  other  meaning,  said  acts  being,  with 
their  original  orthography,  punctuation  and  capitals,  as  follows : 

*^An  Act  for  the  ordering  and  di^osingo/tmatsunt  Persons, 

"  That  the  Select-men  of  each  respective  Town  in  this  State,  shall  be,  and  are  here- 
"  by  authorized  and  impowered,  to  warn  any  transient  person  (residing  in  such 
"  Town,  that  is  not  of  quiet  and  peaceable  Behaviour,  or  is  in  their  Opinion,  like  to 
"  chargeable  to  such  Town)  to  depart  out  of  such  Town,  except  such  person  doe» 
"  obtain  a  Vote  of  the  Inhabitants  of  such  Town,  in  legal  Town-Meeting,  to  ^remain 
"  in  such  Town ;  and  if  any  suSh  Fenon  or  Persons  being  so  warned,  do  not  leave 
"  such  Town  within  Twenty  Days  after  such  warning,  then  one  or  more  of  said 
**  Select-men,  may  make  Application  to  an  Assistant  or  Justice  of  the  Peace, 
**  who  is  hereby  empowered  to  issue  his  Warrant,  to  the  SheriiT  or  Constable  to 
"  take  such  Person  or  Persons,  and  transport  him  or  them  to  the  next  Town  towards 
"  the  Place  where  such  Person  was  last  an  Inhabitant,  in  the  same  Manner  to  be 
**  transported  to  the  Place  where  such  Person  or  Persons  were  Inhabitants  last,  or 
"  in  the  same  Way  out  of  this  State,  if  he  be  not  an  Inhabitant  thereof,  and  all  snoh 
^*  Expence  shall  be  paid  by  the  Person  or  Persons  so  warned,  if  of  Ability,  but  if  be 
"4s  not  of  Ability  to  be  paid  by  such  Town, 

"  Provided  always  That  no  Person  shall  be  sntiJeot  to  such  Warning  after  he  or  she 
**  has  lived  in  such  Town  one  Year. 

"  That  if  any  transient  Person  or  Persons,  shall  be  taken  sick  or  lame  in  any  Town 
"in  this  State,  whoerer  shall  keep  any  snoh  Person  or  Persons,  (if  such  transient, 
"  siok  or  lame  Person  or  Persons  be  not  of  sufBcienit  Abilify,)  shall  defray  such  Sx- 
"  pence,  until  complaint  thereof  be  by  him  made  to  to  the  Select-men  of  such  Town 
"  after  which  such  Select-men  shall  provide  for  such  transient,  siok  or  lame  Person 
"  aoeording  to  law."— Aora  ov  1779, 95. 

"A»  Act  for  maintaining  and  supporting  the  Poor, 

"  That  each  Town  in  this  State  shall  take  Care  of,  support  and  maintain  their  own 
"  Poor. 

"Ah]>  that  if  any  Person  or  Persons,  shall  come  to  live  in  any  Town  in  this  State, 
"  and  be  there  received  and  entertained  by  the  Space  of  Twelve  Months;  and  if  by 
"  Sickness,  Lameness,  or  the  Like,  he  or  they  come  to  want  Belief,  every  snoh  Per- 
'  "  son  or  Persons,  shall  be  provided  fbr  by  that  Town  wherein  he  or  they  were  lo 
"  long  entertained  at  said  Town's  own  proper  Cost  and  Charge,  unless  such  Person 
"  or  Persons  by  Law  are  to  be  prodded  for  by  some  particular  Person  or  Persons; 
"  or  unless  snch  Person  or  Persons  wanting  Belief  have  within  the  said  Twelve 
"  Months,  been  warned  as  the  Law  directs,  to  depart  and  leave  the  Place;  And  if 
"  such  Warning  be  given,  and  the  same  be' certified  to  the  next  Superior  Court,  to 
(( be  held  in  the  same  County,  the  said  Court  shall  and  may  otherwise  order  the 
"  defhtying  of  the  charge  arising  abont  such  Indigent  Penon  or  Persons.''— Acts 
ov  1779, 97  h  8. 
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These  acts  were  declared  to  be  temporary,  and  to  remain  in 
force  until  the  rising  of  the  general  assembly  in  October  followt 
ing,  (8  months.) 

These  acts,  being  temporary,  have  no  effect  in  fixing  a  settle* 
ment ;  indeed  the  word  settlement  was  not  used  in.  them,  and  the 
spirit  and  intent  of  these  acts,  clearly  show  that  nothing  was  in- 
tended but  to  make  temporary  provision  for  the  poor. 

No  trial  was  provided  for  before  moving  a  person,  and  no  appeal 
was  allowed ;  there  was  no  tribunal  to  settle  the  question  between 
the  towns,  or  before  whom  any  question  could  be  settled,  nor  had 
the  person  thus  removed  any  opportunity  even  to  protest  against 
the  proceeding,  the  selectmen  ordered  him  to  go,  and  if  he  neg- 
lected, without  notice  to  him,  any  magistrate  applied  to  issued  a 
warrant,  and  ordered  his  removal,  not  to  the  place  where  he  had 
been  entertained  ^by  the  space  of  twelve  months,"  but  to  the 
place  where  he  was  last  an  inhabitant 

The  acts  of  the  February  session,  1779,  only  continued  in  force 
until  the  next  October,  while  those  of  the  June  session  of  1779, 
were  continued  in  force  until  1787.  State  Papers  388,  391,  897, 
421,  444,  467, '482,  496,  504,  510. 

There  was  no  law  in  force  in  relation  to  paupers,  after  E.  Ha* 
thorn,  senior,  moved  to  Reading  in  1781,  until  1787,  and  hence  the 
charge  was  wrong  in  relation  to  his  residence. 

It  was  error  to  charge  that  a  derivative  settlement  could  be  ob- 
tained at  all  before  1787.  There  was  no  statute  upon  that  subject 
until  that  time.  There  certainly  is  no  common  law  sanctioning  it, 
and  the  English  statutes  make  no  mention  of  it,  at  least  until  since  the 
14th  of  Charles  II.,  although  the  English  courts  held,  that  a  man's 
family  residing  with  him,  whether  of  age  or  not,  had  his  settlement 
12  Richard  11.,  chap.  7,  enacted  that  the  poor  were  to  repair,  in 
order  to  be  maintained,  to  the  place  where  they  were  bom.  By  11 
Henry  YU,  chap.  2,  they  were  to  repair  to  the  place  where  they 
last  dweUed,  or  were  best  known,  or  were  bora.  By  19  Heniy 
YIL,  chap.  12,  they  were  to  repair  to  the  place  where  they  were 
born,  or  made  last  their  abode  by  the  space  of  three  years.  By 
the  act  of  1  Edward  YI.,  chap.  3,  this  was  explained  to  be  where 
Ihey  had  been  most  conversant  by  the  space  of  three  years.  By  1 
James  L,  chap.  7,  they  were  to  be  sent  to  the  place  of  theii^dwel- 
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Kng,  if  they  had  any,  if  not  to  the  place  where  they  last  dwelt 
by  the  space  of  one  year ;  if  that  could  not  be  knowny  then  to  the 
place  of  their  birth.  This  continued  to  the  ISth  and  14th  of 
Charles  11,  which  reduced  the  term  of  one  year  to  forty  days. 
8  Burn's  Justice. 

While  fl[  child  Was  within  the  years  of  nurture,  (under  seven 
years  old,)  he  could  not  gain  a  settlement  in  his  own  right,  but 
after  that  he  could  gain  a  settlement  in  his  own  right  by  a  resi- 
dence of  forty  daysy  under  an  indenture.     3  Burn's  Justice  586. 

It  was  necessary  that  the  son  reside  with  the  father  to  take  the 
Other's  settlement  Bagden  v.  AmpthtU,  Bur.  S.  C.  270.  2  Bott. 
66.  Barton  Turse  v.  Happitburg,  Bw^  S.  C*  49.  Balifax  v/ 
Warleyf  8  Bum's  Just.  592.  East  Woodbury  v.  Weit  Woodbary^ 
8  Bum's  589.  King  ▼.  Sowerhy,  2  East  276.  King  t.  Cowhoneg 
horn,  10  East  88. 

The  ancient  mle  of  law  was  that  birth  gave  a  settlement  Bich'' 
mensworth  r.  St<,  Giles,  8  Bum's  Just  583.  Oripplegate  y.  Sl 
Scnnours,  3  Bum's  Just  584.  Bex  v.  Beaton  Nbrvis,  5  Geo.  1. 

But  if  he  had  a  derivative  settlement  frem  the  elder  E.  Hathom, 
we  insist  he  could  not  transmit  it  to  his  daughter  thirty  years  after 
he  left  this  state.  A  settlement  out  of  the  state  was  regarded  by 
the  statutes  up  to  1801.     State  Papers  303,  315. 

Butler  4r  KnowUon  and  B,  B.  StoughUm  for  the  plaintiffii. 

One  year's  residence  between  l779  and  1787  was  sufficient  to 
give  a  legal  settlement  See  Blade's  State  Papers  378-9,  and  for- 
ward.    See  also  Corinth  v.  Newbury,  13  Vt  496. 

During  this  period  of  time,  and  up  to  1817,  the  common  law 
relative  to  derivative  settlements  was  in  force.  WeQ*  v.  Wtithaoen^ 
5  Vt  322.     Slade's  State  Papers  450. 

At  common  law,  the  settlement  of  the  father  is  communicated 
to  the  minor  children  born  out  of  the  state,  (Freetown  V.  Tbtniton, 
16  Mass.  52,)  even  though  they  were  children  by  a  second  wife 
whom  he  married  out  of  the  state ;  Cambridge  v.  Leseing^en,  1 
Pick.  505.  And  the  original  settlement  from  which  a  pauper's 
may  be  derived,  will  be  conmiunicated  to  all  posterity,  unlesss  an- 
other  settlement  is  gained  in  some  town  in  the  state.  Bridgewater 
▼.  Bridgewater,  9  Pick.  55.    These  cases  all  arose  prior  to  1767, 
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up  to  which  period  the  commoa  law,  relative  to  derivative  8ettl€^> 
ments  Was  in  force  in  Massachusetts^  Freetotcn  v.  Taunton,  16 
Mass.  52. 

The  common  law  as  to  derivative  settlement,  prevailed  in  New 
Hampshire  up  to  1796,  and  it  was  held,  (Landog^Y^  Atkinson,  8 
N.  H.  532,)  that  a  settlement,  once  gained  could  not  be  lost  except 
by  gaining  another  settlement  in  some  other  town  in  the  state. 
Such  settlement  is  not  affected  by  gaining  a  settlement  in  another 
etate,  and  the  right  of  settlement  would  be  transmitted  to  children 
bom  in  such  other  state,  so  as  to  avail  to  them  on  their  return. — Ih, 

Statements  of  the  pauper's  father  are  admissible  upon  the  ques- 
tion of  pedigree.  1  Green.  £v.  §  103,  104.  Waldron  v.  Tutde, 
4  N.  H.  371.  And  it  is  no  objection  that  it  is  hearsay  upon  hear- 
daj,  provided  all  the  declarations  are  within  the  family.  1  Green. 
Ev.  120,  note. 

The  jury  were  properly  instructed  as  to  the  evidence  from  whidi 
they  might  presume  the  organisation  of  the  town  of  Readings 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  Jw  This  is  an  appeal  from  the  order  of  removal  of  one 
Maria  B.  Hathom,  a  pauper,  from  the  town  of  Londonderry  to  the 
town  of  Andover.  The  pauper  was  the  daughter  of  Eleazer  Hath- 
om, jr.,  and  the  grand-daughter  of  Eleazer  Hathom,  sen.  It  ap* 
pears  from  the  case  that  the  pauper  was  bom  in  the  state  of  New 
Hampshire,  in  1818,  and  that  she  resided  in  that  state  in  her  fath- 
er's family  until  1825,  when  she  removed  with  her  father  and  his 
family  to  Springfield,  in  this  state^  oud  soon  after  to  Andover^  where 
her  fafber  died  in  182  6v  It  also  appears  that  the  pauper  continued 
to  reside  in  Andover  with  her  mother  until  1846,  when  they  re- 
moved to  Londonderry,  from  which  place  this  order  of  removal 
was  made.  The  general  question  in  the  case  arises,  whether  the 
town  of  Andover  is  the  place  of  the  pauper's  legal  settlement  It 
is  conceded  that  the  pauper,  after  she  had  arrived  at  full  age,  resi- 
ded in  the  town  of  Andover  sufficient  time  to  gain  a  settlement  in 
her  own  right,  provided  she  had  a  previous  settlement  in  any  oth- 
er town  in  this  state.  As  the  pauper  was  bom  in  New  Hampshire, 
and  had  not  acquired  a  settlement  in  this  state  in  her  own  right,  it 
became  necessary  for  the  town  of  Londonderry  to  show  that  her 
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father  had  had  such  a  settlement,  and  that  his  settlement  was  com*' 
municated  to  the  pauper.  In  that  event,  the  pauper,  by  her  resi- 
dence in  Andover,  would  have  acquired  a  legal  settlement  in  that 
town ;  otherwise,  the  town  of  Andover  is  not  chargeable. 

On  the  question  as  to  the  residence  of  Eleazer  Hathom,  jr.,  the 
father  of  the  pauper,  in  this  state,  testimony  was  offered  tending  to 
prove  that  Eleazer  Hathom,  sen.  removed  from  New  Hampshire 
to  Reading,  in  this  state,  with  his  son,  then  19  years  of  age,  about 
the  year  1781 ;  and  that  ^er  that  period,  he  resided  in  different 
places  in  Reading  for  several  years  before  1787,  when  he  removed 
to  New  Hampshire.  Upon  those  facts,  the  court  charged  the  jury 
that  if  they  found  that  Eleazer  Hathom,  senior,  resided  and  made 
it  his  home  one  full  year  continuously  in  Reading,  between  the 
years  1779  and  1787,  and  before  Eleazer  Hathom,  jr.^  the  pau- 
per's father,  became  of  age,  that  he  thereby  obtained  a  legal  settle- 
ment in  that  place,  and  that  Eleazer,  jr.  thereby  also  obtained  a 
derivative  settlement  from  him  in  that  town  ;  or  if  the  jury  should 
find  that  Eleazer  jr.  resided  in  Reading  after  full  age,  one  fidl 
year  continuously,  and  made  it  his  home  there,  between  the  years 
1779  and  1787,  that  he  gained  a  legal  settlement  in  that  town  in 
kis  (mm  right.  To  this  charge  of  the  court  several  objections  have 
been  taken  by  the  defendants.  In  the  first  place  it  is  insisted  that 
competent  evidence  was  not  introduced,  showing  the  existence  and 
organization  of  the  town  of  Reading  at  that  period.  The  court 
charged  the  jury  that  as  it  appeared  from  their  records  that  as 
early  as  1781,  the  town  had  appointed  their  officers,  and  were  con- 
ducting their  affairs  as  an  organized  town,  the  jury  might  presume 
the  town  was  legally  organized.  We  see  no  objection  m  that 
charge  of  the  court  Towns  are  quati  carporcUionSy  and  it  is  nol 
necessary  for  this  purpose  to  show  a  strictly  legal  organization. 
It  is  sufficient  that  the  town  was  organized  de  facto.  The  appoint* 
ment  of  listers,  a  town  derk,  with  other  town  officers,  and  the  fact 
that  they  were  then  exercising  those  corporate  rights  and  powers 
belonging  to  organized  towns,  was  sufficient  prima  facie  proof  of 
their  due  organization,  and  sufficient  to  cast  the  burden  of  proof  on 
the  town  of  Andover  to  show  it  otherwise.  It  has  been  held  in 
several  instances  that  testimony  of  that  character  was  sufficient  to 
show  the  due  organization  of  corporations  of  a  more  private  diaar- 
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acter,  and  in  cases  where  the  parties  would  be  held  to  more  strict 
and  technical  proof;  Searsburgh  T,  Go,  y.  Cutlery  6  Vt.  315  $ 
Bank  of  Manchester  y.  Allen,  11  Vt  303. 

It  is  also  insisted  that  the  court  erred  in  their  charge  to  the  jury, 
in  saying  that  a  legal  settlement  could  be  obtained  in  Reading,  pre- 
vious to  the  year  1787,  and  particularly,  that  a  derivative  settle- 
ment could  be  communicated  to  the  father  of  this  pauper  under  the 
law  of  this  state  then  in  existence.  But  we  think  the  instruction 
of  the  court  to  the  jury  on  that  subject,  was  correct  It  is  true 
that  the  act  of  1779  has  particular  reference,  in  its  provisions,  to 
transient  poor,  and  directs  the  manner  in  which  they  shall  be  re- 
moved to  the  place  they  last  inhabited.  It  is  also  tiue  that  that 
statute  was  temporary,  but  it  was  by  successive  acts  continued  in 
existence  and  in  life  until  1787,  when  more  general  and  perma- 
nent provisions  in  i  elation  to  settlements  were  enacted.  Under 
the  act  of  1779,  it  was  provided  that  no  person  could  be  warned  or 
removed  from  any  town  in  this  state,  after  he  had  lived  in  that 
town  for  the  period  of  one  year.  The  case  of  Corinth  v.  Newbury, 
13  Vt  496,  has  placed  a  construction  upon  that  act,  which  we  think 
must  be  conclusive  upon  us.  In  that  case,  the  pauppr  was  re- 
moved from  Corinth  to  Newbury,  and  Newbury  was  held  chargea- 
ble under  the  act  of  1779,  by  the  residence  of  the  pauper  in  that 
town  for  one  year  previous  to  1787.  It  was  only  upon  the  groun4 
that  a  settlement  was  gained  in  Newbury  under  the  act  of  1779, 
by  a  residence  of  one  year  in  that  town,  that  the  order  of  removal 
in  that  case  was  sustained.  The  question  must  be  regarded  as 
settled  by  that  case,  that  a  legal  settlement  could  be  gained  in  any 
town  in  this  state,  previous  to  1787,  and  under  the  act  of  1779, 
The  court  were  therefore  correct  in  their  charge  to  the  jury,  that 
Eleazer  Hathom,  senior,  obtained  a  legal  settlement  in  Reading, 
if  between  U79  and  1787,  he  resided  in  that  town,  as  his  home, 
oontinoously,  for  the  period  of  one  year.  In  that  event,  the  doc- 
trine is  fully  established  by  the  authorities  that  Eleazer  Hathom, 
jr.,  the  father  of  this  pauper,  obtained  a  derivative  settlement  in 
Reading  from  the  settlement  of  his  father  in  that  towi\.  The  case 
of  WeUs  y.  Westhavenj  5  Yt  322  seems  to  be  decisive  on  this  subject. 
The  right  of  a  derivative  settlement,  by  the  father  of  this  pauper,  was 
not  lost  for  the  want  of  express  statutory  provisions  on  the  subject 
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of  derivative  settlements,  as  that  right  is  made  to  rest  on  general 
principles.  It  was  observed  by  Justice  Williams,  in  the  case  last 
cited,  that  ^'  the  law  in  relation  to  derivative  settlements  depends 
<'  upon  the  principles  of  the  common  law,  and  not  on  any  statute  reg- 
"  ulations,  and  that  the  decisions  in  England  are  authorities  upon 
'^  any  question  on  that  subject  arising  previous  to  1817.^  This 
subject,  in  relation  to  derivative  settlements,  was  fully  considered) 
and  the  doctrine,  as  held  in  the  case  of  Wells  v.  Westhaveriy  was 
sustained  in  the  House  of  Lords,  in  England  in  the  late  case  of 
Adavuon  v.  Barbour,  28  Eng.  L.  &  £q.  38.  The  same  doctrine  is 
sustained  in  other  states ;  FreetotOn  v.  Taunton,  1 6  Mass.  52  ;  Lan^- 
daffy.  Atkinson,  8  N.  H.  534 ;  Reeve.  Dom.  Eel.  298.  We  come 
to  the  conclusion,  therefore,  that  Eleazer  Hathom,  jr.,  the  pauper's 
father,  had  a  derivative  settlement  from  his  father  in  Reading,  un- 
der the  act  of  1779,  provided,  during  his  minority,  his  father  resi*' 
ded  in  that  town  one  full  year  previous  to  l787  ;  and  also,  that  he 
obtained  a  settlement  under  that  act,  in  his  oum  right,  if,  afler  he 
became  of  age,  he  resided  in  that  town  for  one  year  previous  to 
that  time. 

But  it  is  insisted,  that  if  the  father  of  this  pauper  obtained  a  set- 
tlement in  Reading,  either  derivative  or  in  hb  own  right,  that  set^ 
tlement  was  lost  and  abandoned  by  his  removal  from  this  state  to 
New  Hampshire,  soon  after  1787,  and  his  residence  in  that  state 
until  1825,  and  that,  under  such  circumstances,  he  could  not  oom«> 
municate  a  derivative  settlement  to  the  pauper,  who  was  bom  in 
that  state.  This  objection  seems  to  be  met  mainly  by  decisions  in 
this  state.  In  the  case  of  Wells  v.  Westhaven,  it  was  observed^ 
that  "  if  a  father  gains  a  settlement  in  this  state  for  himself,  it  is 
**  communicated  to  his  minor  children,  whether  living  with  him 
^^  or  not ;"  and  in  Georgia  v.  Grand  Me,  1  V 1 470,  it  was  held,  ^  that 
^  a  settlement  once  obtained  in  this  state,  was  not  lost  by  the  sub* 
*^  sequent  acquisition  of  a  settlement  in  another  state.^  It  results, 
from  that  case,  that  a  derivative  settlement  can  be  communicated 
by  a  father  having  such  a  settlement  to  his  minor  children,  though 
bom  in  another  state,  if  the  father,  during  their  muiority,  remove 
with  them  into  this  state.  The  cases  in  Massachusetts  sustain  that 
doctrine ;  Tovmsevid  v.  BeUinica,  10  Mass.  411 ;  Canton  v.  Benir 
ly,  11  Mass.  441  $  Cambridge  v.  Lexington^  1  PicL  509.    A  difiei^ 
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fent  rule  would  probably  apply  to  children  born  in  a  foreign  coun- 
try of  parents  domiciled  there,  though  the  father  may  have  had  a 
settlement  in  this  state,  and  when  the  father,  during  their  minority, 
never  returned  to  this  state.  SucH  children  would  be,  in  every 
sense  of  the  word,  aliens,  owing  no  allegiance  to  this  country,  but 
would  be  under  a  natural  allegiance  to  the  country  in  which  they 
Were  bom.  It  can  be  said,  with  much  propriety,  that  when  that  re- 
lation to  this  country  ceases,  the  party  is  deprived  of  communica- 
ting to  children  so  bom,  a  derivative  settlement.  But  however 
that  may  be,  we  think  the  pauper,  in  this  case,  obtained  a  deriva- 
tive settlement  in  this  state,  if  her  father  had  obtained  a  previous 
one  in  Reading ;  and  that  depends  upon  his  actual  residence  in  that 
town  for  one  year  after  he  became  of  age,  or  upon  the  actual  res* 
idence  of  Eleazer,  senior,  in  that  town  for  the  same  period,  during 
the  minority  of  Eleazer,  jr. 

The  jury,  under  the  charge  of  the  court,  have  found  that  an  ac« 
tual  Residence  of  that  character  was  had  by  one  or  the  other  of 
those  persons.  In  either  event  the  result  will  be  the  same.  The 
father  of  this  pauper  would  have  a  derivative  settlement  in  the  one 
case,  or  a  settlement  in  his  own  right  lii  the  other  ;  and  the  place ' 
of  his  settlement,  would  be  the  legal  settlement  of  this  pauper,  but 
for  the  circumstance  that  she  has,  by  her  residence  in  Andover^ 
subsequently  acquired  a  settlement  in  that  town.  The  important 
And  remaining  inquiry  in  the  case  then  arises,  whether  that  find-* 
ing  of  the  jury  as  to  the  actual  residence  of  Eleazer,  senior,  and 
Eleazer,  junior,  in  Reading,  previous  to  1787,  was  had  on  compe- 
tent and  legal  testimony.  If  it  was,  that  finding  of  the  jury  is 
conclusive,  and  the  residence  of  the  pauper  in  Andover  will  give 
her  a  settlement  in  that  town,  as  she  had  a  previous  one  communi- 
cated to  her  by  the  settlement  of  her  father  in  Reading.  To  prove 
the  actual  residence  of  the  pauper's  father  in  Reading,  and  also 
that  of  Eleazer,  senior,  the  depositions  of  several  witnesses  were 
offered,  and  read  in  evidence  to  the  jury.  In  relation  to  all  of 
them,  with  one  exception,  it  may  be  observed  that  they  refer 
simply  to  the  declarations  of  Eleazer,  Jr.,  as  to  his  former  resi* 
dence,  and  that  also  of  his  father,  Eleazer,  senior,  in  Reading, 
and  made  many  years  afterwards  ;  and  also  to  the  declarations  of 
other  members  of  the  family,  as  to  the  residence  of  those  persons 
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in  that  town.  If  those  declarations  had  been  made  by  him,  during 
his  residence  there,  perhaps  they  might  have  been  competent  evi- 
dence, as  they  might  be  considered  part  of  the  res  gestae,  explain- 
ing  the  character  of  his  residence,  whether  temporary  or  perman- 
cnt  But  when  such  declarations  are  not  cotemporaneous  with  the 
fact  to  be  proved,  we  know  of  no  principle  that  will  admit  them 
as  evidence  in  the  case.  Baptiste  v.  Vourhum,  5  Har.  &  John. 
8G.  1  Greenl.  Ev.  §  108.  Gorham  v.  Canton,  5  Greenl.  266. 
The  actual  residence  of  those  persons  in  Reading,  between  the 
years  1779  and  1787,  cannot  be  proved  by  reputation  or  family 
tradition  for  the  purpose  of  creating  a  legal  settlement  Testi- 
mony of  that  character  has  been  received  to  show  the  relationship 
of  individuals,  the  pedigree  of  families,  and  in  some  other  cases 
where  it  is  the  interest  of  the  family  to  preserve  a  knowledge  of  the 
facts  to  be  proved ;  1  Greenl.  Ev.  §  111 ;  Ward  v.  Oxford,  8  Pick. 
477  ;  but  we  do  not  find  that  it  has  ever  been  extended  to  cases  of 
this  character.  The  admission  of  that  testimony  cannot  be  urged 
on  the  ground  that  it  was  competent  in  proof  of  the  identity  of  the 
parties,  as  the  exceptions  state  that  the  testimony  was  offered  and 
received  to  prove  the  residence  of  those  persons  in  Reading,  and 
for  that  purpose  alone  they  were  admitted  by  the  court  We 
think  the  testimony  for  that  purpose  ought  not  to  have  been 
received. 

The  result  is  that  the  judgment  of  the  county  court  is  reversed 
and  the  case  remanded: 


Jabez  Hill  v.  Asa  Wektwobth,  Jr. 

Fixtures, 

Not  only  the  manner  and  extent,  bnt  the  otiject  and  parpose  of  the  anneaution  of  a 
chattel  to  a  building,  is  to  be  considered  in  determining  whether  it  has  become  a 
fixture  and  part  of  the  realty. 

That  the  article  is  essential  to  the  use  of  the  building  for  the  business  for  which  it  if 
used,  is  not  the  test  by  which  to  determine  whether  or  not  it  is  a  part  of  the  fealty. 
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To  change  the  character  of  an  article  from  a  chattel  to  a  flxtare  there  shoald  be 
■ome  positive  act  and  intent  to  that  effect,  on  the  part  of  the  person  annexing  it  to 
a  building;  and,  if  the  intent  is  left  in  doubt  upon  an  inspection  of  the  property 
itself,  taking  into  consideration  its  natnre,  the  mode,  extent,  purpose  and  object 
of  its  annexation,  it  should  be  held  to  remain  personal  property. 

Articles  of  machinery  used  in  a  manufactory  do  not  become  a  part  of  the  free-hold 
when  they  are  only  attached  to  the  building  for  the  purpose  of  keeping  them 
steadier,  and  in  a  manner  best  adapted  to  tliat  purpose,  so  that  their  use  as  chattels 
may  be  more  beneficial,  and  are  attached  in  such  a  way  that  they  may  be  removed 
wlUiottt  ipjury  to  the  freehold  or  to  the  articles  themselves  as  chattels. 

An  iron  boiler,  in  a  paper-mill,  set  in  brick-work  which  was  laid  on  a  stone  founda- 
tion placed  in  the  ground  up  to  which  the  floor  was  laid,  together  with  the  iron 
pipe  connected  with  it  by  screws  and  bolts ;  engines  lor  grinding  rags,  fixed  in  tubs 
standing  on  timbers  up  to  which  the  floors  of  the  building  were  scribed ;— paper 
presses  Ikstened  t*  the  building  by  cleats  and  with  screws  and  nuts;  calendar  rolls 
in  an  iron  frame  screwed  to  timbers  which  were  spiked  to  the  floor;-— a  rag-cutter; 
—a  trjmming-press  set  in  a  frame  which  was  screwed  to  the  floor,  and  a  machine 
for  making  paper,  which  was  Ikstened  to  the  floor  by  cleats  nailed  around  it  and 
in  no  other  way,  fuld  to  be  no  part  of  the  real  estate,  as  between  mortgagor  and 
mortgagee ;— -but  otherwise  of  the  iron  shafting  put  up  in  the  building  by  hangers 
of  iron  bolted  to  the  beams  and  sills,  and  used  for  taming  and  carrying  the 
machinery. 

Trover  for  a  qaantitj  of  iron.  Plea,  the  general  issue ;  trial 
by  jury,  April  Term,  1855, — ^Underwood,  J.,  presiding. 

The  plaintiff,  to  support  the  issue  on  his  part,  put  into  the  case 
two  mortgage  deeds  from  James  I.  Cutler,  Henry  Green  and  Alex- 
ander Fleming,  to  the  plaintiff,  of  certain  lands  therein  described, 
and  among  the  rest  of  a  paper-mill ;  also  a  decree  of  foreclosure 
of  said  mortgages  in  September,  1846,  in  which  the  time  of  re- 
demption was  limited  to  the  7th  of  October,  1847. 

One  of  the  mortgage  deeds  above  referred  to,  and  upon  which 
the  decree  was  founded,  contained  among  other  things,  in  the  de- 
scription of  the  estate  mortgaged,  the  following :  ^  also  the  paper- 
mill,  dry-house  and  size-house,  situated  at  Bellows  Falls,  now  used 
and  improved  for  making  paper,  together  with  the  land  on  which 
said  paper-mill,  dry-house  and  size-house  are  situated." 

The  plaintiff's  evidence  tended  to  show  that  sometime  after  the 
execution  of  said  mortgages,  the  paper-mill  building  was  taken 
down  and  another  building  substituted  in  the  same  place,  and  fitted 
up  for  manufacturing  paper,  with*  fixtures  and  machinery,  and  oc- 
cupied by  the  mortgagors  for  manufacturing  paper  as  before.  The 
plamtiff 's  evidence  further  tended  to  show  that  an  iron  boiler  was 
fitted  up  in  said  building,  near  the  centre,  In  brick-work  laid  on  a 
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stone  foundation  placed  on  the  ground,  and  that  the  floor  of  the 
building  was  laid  up  to  it,  but  was  attached  to  the  building  in  no 
other  manner ;  that  four  engines  for  grinding  rags  into  pulp,  fixed 
in  large  oval  tubs,  in  the  usual  way,  were  fitted  up  in  the  building, 
the  tubs  standing  on  timbers,  and  the  floor  of  the  building  scribed 
up  to  them,  which  were  attached  to  the  building  in  no  other  way, 
saving  that  they  were  carried  and  operated  by  a  band  from  shafting 
hereafter  named,  which  carried  the  machinery:  and  that  there 
were  five  paper  presses  with  Bci'ews  of  iron,  the  lower  ends  of 
which  dropped  through  the  floor  to  the  ground,  and  were  in  no 
other  way  attached  to  the  floor,  and  their  upper  ends  surrounded 
by  cleats  nailed  to  the  floor  over  head,  to  keep«them  in  place, 
which,  by  taking  off  some  iron  nuts,  could  be  taken  out  without 
injuring  or  disturbing  the  building ;  four  calender  rolls,  placed  in 
an  upright  iron  frame,  the  frame  standing  on  timbers  spiked  to  the 
floor,  and  the'  toes  of  the  frame  screwed  to  the  timbers ;  a  rag*cut- 
ter  put  into  a  wooden  frame,  which  stood  on  the  floor,  and  was  in 
no  other  way  confined ;  a  trimming  press,  set  in  a  frame  about  the 
size  of  a  four-foot  table  and  screwed  to  the  floor ;  a  machine  for 
making  paper,  which  stood  upon  the  floor,  and  was  in  no  way  fast- 
ened to  the  building,  except  by  cleats  nailed  round  it  to  the  floor ; 
iron  pipes  connected  with  the  boiler  by  screws  and  bolts,  which 
could  be  easily  taken  off,  and  iron  shafUng  put  up  in  the  building 
for  turning  and  carrying  the  machinery,  by  hangers  of  iron  bolted 
to  the  beams  and  sills,  which  could  be  taken  down  by  unscrewing 
the  bolts. 

The  testimony  further  tended  to  show  that  these  fixtures  and 
machinery  were  composed  of  iron  in  various  conditions,  (in  part,) 
such  as  screws,  hoops,  roUers,  gudgeons,  spikes,  &c,  &c.,  and  were 
put  up  by  said  mortgagors,  and  were  necessary  and  usual  for  man- 
ufacturing paper  in  paper-mills,  and  designed  to  be  used  there  per- 
manently for  manufacturing  paper,  except  as  they  might  be  re- 
paired as  occasion  required ;  and  that  on  the  ISth  of  July,  1846, 
and  before  the  plaintiff  had  taken  possession  of  the  premises,  said 
paper-mill,  fixtures  and  machinery  were  consumed  by  fire,  leaving 
all  the  irons  of  said  fixtures,  machinery  and  the  building,  scattered 
about  in  the  ruins,  in  which  situation,  it  appeared,  the  iron  was  col- 
lected t|Qd  deposited  in  a  building  l^  direction  of  the  mortgagors. 
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and  the  defendant,  who  was  their  creditor,  caused  them  to  be 
attached  on  a  writ  against  said  mortgagors,  and  to  be  sold  on  his 
execution,  except  a  portion  which  he  sold  at  private  sale,  bj  con- 
sent of  the  mortgagors ;  and  this  iron  so  sold  was  the  same  con- 
tained and  named  in  the  declaration.  There  was  no  evidence 
to  show  the  plaintiff  had  any  other  title  to  said  property,  than  by 
virtue  of  said  mortgages.  The  sale  was  made  before  the  time  of 
redemption  in  said  decree  had  expired,  and  before  the  plaintiff 
took  possession  of  the  premises. 

The  defendant  requested  the  court  to  charge  the  jury  that  said 
machineiy  and  fixtures  were  personal  property,  and  did  not  pass 
by  the  deeds,  and  that,  therefore,  the  plaintiff  was  not  entitled  to 
recover  for  any  portion  of  the  iron  composing  them.  The  court 
refused  to  charge  as  requested,  but  did  charge,  substantially,  that 
such  of  said  machinery  and  fixtures  detailed  in  the  testimony  as 
were  placed  and  used  there  by  the  mortgagors,  and  designed  to  be 
and  remain  there  permanently,  being  necessary  and  usual  for 
manufacturing  paper,  and  were  in  any  way  fixed  to  the  buUding, 
whether  by  nails,  screws,  spikes  or  cleats,  or  were  made  to  stand 
upon  the  ground  or  timbers  with  the  floor  built  up  to  them,  and 
within  the  main  building,  were  to  be  regarded  a  part  and  parcel  9f 
the  paper-mill  and  of  the  realty,  atid  would  pass  by  virtue  of  said 
mortgages ;  and  that,  whatever  of  the  iron  sued  for,  the  jury  should 
find  composed  said  fixtures  or  machinery  detailed  in  the  testimony 
in  whole  or  in  part,  for  that  the  plaintiff  should  recover. 

Exceptions  by  the  defendant 

M.  E*  Stoughton  for  the  defendant 

To  constitute  fixtures,  it  is  requisite  that  the  articles  be  actually 
affixed  or  annexed  to  the  realty,  and  so  firmly  that  they  cannot  be 
removed  without  actual  injury  to  the  freehold  by  the  removal, 
apart  from  the  abstraction  of  the  thing  removed ;  and  whether  per^ 
Bonal  property  or  fixtures  must  be  determinable  by  inspection  of 
the  property  itself,  considering  the  use,  nature  and  intention  of  the 
party  annexing  it  Fawn  v.  Staekpole^  6  Greenl.  154 ;  Teafft  v. 
HeweUj  (Ohio  Sup.  Court,)  reported  in  Law  Reg,  for  1858 ;  Swift 
V.  Hunnpson,  9  Conn.  68 ;  Gale  v.  Wardy  14  Mass.  852 ;  Oresson 
V.  Stouty  17  Johns.  116;  Walker-^.  Skermany  20  Wend.  6I$6;  Far- 
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rer  V.  Chauffute,  5  Denio  527 ;  Taffe  v.  Warwick^  3  Blackf.  Ill ; ' 
Une  V.  milamy,  12  N.  H.  205 ;  ToUas  v.  Francis,  3  Vt  425 ; 
Sturgis  v.  Warren,  11  Vt  433. 

D.  ^  G.  B.  Kellogg  for  the  plaintiff. 

The  conveyance  of  a  "paper-mill,  dry-house  and  size-house," 
conveys  that  which  is  necessary  to  the  carrying  on  of  the  paper- 
making  husiness.  Steam  engines,  boilers,  bands,  gearing,  stoves 
set  in  brick,  &c.,  pass  with  the  freehold ;  Window  v.  Insurance  Co^ 
4  Met  306;  6  GreenL  155 ;  Nolle  v.  Bosworth,  19  Pick.  314;  15 
Mass.  159 ;  7  Mass.  432. 

There  is  a  wide  distinction  between  landlord  and  tenant  and 
mortgagor  and  mortgagee,  which  is  well  defined  in  4  ]\Iet  306. 

A  mortgage  will  embrace  all  fixtures,  miless,  by  its  terms,  it  was 
the  intention  of  the  parties  not  to  embrace  them.  15  Mass.  159 ; 
2  B.  &  C.  76. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  is  a  case  of  very  considerable  practical  imr 
portance,  and  we  have  endeavored  to  give  it  the  attention  which  its 
importance  demands.  The  charge  assumes  that,  if  the  machinery 
in  the  mill  was  necessary  and  usual  for  the  purpose  of  manufactur- 
ing paper,  and  designed  to  be  and  remain  in  the  mill  permanently, 
it  became  a  part  of  the  realty,  however  slightly  it  may  have  been 
attached  to  the  freehold.  There  are,  no  doubt,  cases  in  the  books, 
which  will  fully  warrant  the  charge  of  the  court,  and  of  that  char- 
acter is  the  case  of  Farrar  v.  Stackpolcy  6  Greenleaf  157,  to  which 
we  have  been  referred,  (and  which  seems  to  be  an  extreme  case,) 
while  others  take  an  opposite  view,  and  hold  that  the  annexation 
must  be  substantial,  and  such  that  the  chattel  cannot  be  severed 
without  substantial  injury  to  the  freehold,  beyond  what  shall  result 
from  an  abstraction  of  the  thing  removed.  The  first  inquiry  should 
be,  what  has  been  the  tendency  of  our  own  decisions  in  relation  to 
the  matter  ? 

In  Wetherhy  v.  Fottery  5  Vt  136,  it  was  held  that  potash  ket- 
tles, set  in  brick  arches,  in  the  usual  manner,  with  chimneys  to  the 
arches,  and  used  for  manufacturing  purposes,  stiU  remained  per- 
sonal property.    The  court  said,  p.  142,  if  the  kettles  were  fisustened 
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to  the  freehold  at  all,  it  was  temporary  merely,  and  the  injury  to 
the  brick-work,  in  taking  them  out,  was  too  trifling  to  designate 
them  real  estate  while  there.  In  Tobias  v.  Francis^  3  Vt.  425,  the 
question  arose  between  the  mortgagee  and  a  creditor  of  the  mort- 
gagor, and  it  was  held  that  carding  machines,  in  a  woolen  factory, 
and  connected  by  a  band  with  other  wheels  in  motion,  by  which 
they  were  propelled  in  the  usual  way,  and  which  remained  sta- 
tionary by  means  of  their  own  weight,  were  still  personal  property, 
and,  as  such,  might  be  attached  and  taken  away. 

In  Sturgis  t.  Warren^  11  Vt.  433,  the  question  also  arose  be- 
tween the  creditors  of  the  mortgagors  and  the  assignee  of  the 
mortgagee,  and  the  carding  machines  were  affixed  to  the  factory 
building  in  the  usual  manner,  some  with  nails,  some  with  spUces 
and  screws,  and  some  with  cleats,  and  yet,  upon  the  authority  of  the 
case  of  Tobias  v.  Francis,  they  were  held  to  be  personal  property. 
In  Cross  v.  Marston,  17  Vt  534,  the  case  of  drawers,  and  the  sash 
case,  were  placed  in  a  building/  which  -was  fitting  up  for  a  book 
store.  The  case  of  drawers  was  nailed  to  the  wall,  and  open 
shelves  were  placed  in  the  space  above.  The  sash  of  the  show- 
case was  used  to  cover  an  open  book-case,  which  was  permanently 
fastened  to  the  wall  of  the  building, — ^the  sash  sliding  in  a  place 
before  the  book-case,  and  being  fastened  in  by  strips  of  boards 
nailed  above  and  below.  The  question  arose  between  vendor  and 
vendee,  and  the  case  was  made  to  turn  on  the  question  whether  the 
chattels  had,  by  the  manner  of  their  annexation  to  the  freehold, 
lost  their  personal  identity  as  chattels,  and  it  was  held  they  had 
not,  the  court  applj^ing,  cu  the  test^  the  fact  that  the  articles  could 
have  been  taken  out  of  the  building  without  injury  to  themselves, 
or  the  building,  which  was  assumed  both  by  the  counsel  and  the 
court,  although,  from  the  report  of  the  case,  I  do  not  see  that  it 
was  a  fact  distinctly  found  in  the  bill  of  exceptions.  From  the 
cases  already  decided  in  this  state,  upon  a  subject  which,  from  its 
very  nature,  is  perplexing,  and  rendered  more  so  by  the  conflicting 
views  of  different  courts,  it  is  quite  evident  our  courts  have  as- 
sumed the  ground  that  a  chattel  is  not  to  lose  its  personal  identity, 
as  such,  unless  it  has  been  substantially  annexed  to  the  freehold,  in 
a  manner  which  would  not  permit  it  to  be  separated  from  it^  with- 
out material  injury  to  itself  or  to  the  freehold.    We  apprehend 
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there  is  no  sufficient  reason  why  we  should,  at  the  present  day,  re- 
cede from  the  ground  already  taken  by  our  courts.  It  is  certainly 
sustained  by  many  well  considered  cases. 

In  Smjt  V.  Hiompson^  9  Conn.  63,  the  spinning  frames  in  a 
cotton  factory  stood  upon  the  floor,  and  were  kept  in  their  place  by 
means  of  cleats  nailed  to  the  floor  around  them,  and  there  was 
other  machinery,  to  the  posts  of  which  iron  plates  were  attached, 
through  which  wood  screws  passed,  fastening  them  into  the  floor, 
but  by  unscrewing  them  the  machinery  could  be  removed  without 
injury  to  it  or  the  building,  and  it  was  held  that  the  whole  ma- 
chinery remained  personal  property.  Daggett,  J.,  says  it  is 
material  to  consider  that  the  machinery  was  thus  attached  to  ihQ 
building  to  render  it  stable,  and  that  the  critericm  established  by 
the  rules  of  the  common  law  is,  could  this  property  be  removed 
without  injury  to  the  freehold^  See  also  Taffe  v.  Warwiekf  3 
Blackford  111.  The  New  York  cases  are  very  full  on  this  point. 
Oresson  v.  Stattty  17  Johnson  116 ;  Walker  v.  Sherman,  20  Wend. 
636 ;  Farrar  v.  ChauffeUte,  5  Denio  527,  and  Vanderpool  v.  Van 
Allen,  10  Barbour  157.  So  in  a  recent  case  in  Ohio,  Teafi  v. 
Heweit  et  aL,l  Ohio  N.  S.  5-11,  where  the  subject  was  examined 
at  great  length,  and  with  ability,  it  was  held  that  the  machinery  in 
a  woolen  factory,  connected  with  the  motive  power  of  the  steam 
engine  by  bands  and  straps,  and  only  attached  to  the  building  by 
cleats  or  other  means  to  confine  it  to  its  proper  place  for  use,  and 
could  be  removed  without  injury,  was  but  chattel  property.  The 
case  of  Gale  v.  Ward,  14  Mass.  352,  in  its  facts,  is  much  like  the 
case  of  Tobias  v.  Francis,  in  our  own  reports.  In  that  case, 
Pabker,  Ch.  J.,  says,  though  in  some  sense  attached  to  the  free^ 
hold,  yet  they  (the  machines)  could  easily  be  disconnected,  and  used 
in  buildings  erected  for  similar  purposes. 

Upon  the  subject  of  fixtures,  in  the  English  law,  the  case  of 
Mwes  V.  Maiwe,  3  East  88,  and  reprinted  in  Smith's  Leading 
Cases,  may  well  be  considered  the  leading  ease*  In  that  case,  and 
in  the  notes  to  it  by  Mr.  Smith,  and  the  American  editor,  most  of 
the  law  on  that  subject  is  collected. 

In  a  case  decided  in  the  Court  of  Exchequer,  in  1851,  HeOaweU 
V.  Eastwood,  6  Welsby,  Hurlstone  &  Gordon  295,  it  was  held 
tltat  n^achinery,  consisting  of  certain  cotton  spinning-machines. 
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some  of  which  were  fixed  bj  screws  to  the  wooden  floor,  and  some 
bj  screws  which  had  been  sank  into  holes  in  the  stone  flooring, 
and  secured  bj  molten  lead  poured  into  them,  were  still  personal 
property.  B.  Park  said  the  only  question  was,  whether  the  ma- 
chines, when  fixed,  were  a  parcel  of  the  freehold,  and  this  was  a 
question  of  fact,  depending  on  the  circumstances  of  each  case,  and 
principally  on  the  two  considerations ;  first,  the  mode  of  aimexation 
to  the  soil  or  fabric  of  the  house,  and  the  extent  to  which  it  was 
united  to  them,  whether  it  could  be  easily  removed  without  injury 
to  itself  or  the  building ;  secondly,  on  the  object  and  purpose  of 
^e  annexation,  whether  it  was  for  the  permanent  and  substantial 
improvement  of  the  dwelling,  or  merely  for  a  temporary  purpose, 
or  the  more  complete  enjoyment  and  use  of  it  as  a  chcUteL 

He  added,  we  cannot  doubt  that  the  machines  never  became  a 
part  of  the  freehold.  They  were  attached  slightly,  so  as  to  be 
capable  of  removal,  without  the  least  injury  to  the  fabric  of  the 
building,  or  to  themselves ;  and  the  object  and  purpose  of  the  an« 
nexation  was  not  to  improve  the  inheritance,  but  merely  to  render 
the  machines  steadier  and  more  capable  of  convenient  use,  <is  chat' 
teU,  In  that  case,  it  is  true,  the  question  arose  between  landlord 
and  tenant,  and  in  such  a  case,  it  is  said  in  the  English  law,  the 
greatest  indulgence  is  shown  to  the  tenant,  where  the  annexations 
are  made  for  the  purposes  of  trade  or  manufactures.  No  doubt  in 
England,  in  relation  to  fixtures,  different  rules  have  been  held  to 
prevail;  and  between  heir  and  executor,  a  strict  rule  has  been 
adopted,  and  the  same  rule  seems  to  have  prevailed  between  ven- 
dor and  vendee,  and  between  mortgagor  and  mortgagee ;  and  the 
English  cases  show  that  there  is  no  relaxation  of  the  rule,  as  ap- 
plied in  these  latter  cases,  even  between  landlord  and  tenant,  where 
the  erections  are  made  soldy  for  the  purposes  of  agrictdturey  al- 
though beneficial  and  important  in  improving  the  occupancy  of  the 
estate.  We  apprel^end  that  much  of  the  confusion  in  the  authori- 
ties upon  the  subject  of  fixtures,  may  have  had  its  origin  in  the 
fact  that  different  rules  have  been  attempted  to  be  applied  to  differ- 
ent relations,  and  these  different  relations  have  sometimes  been  lost 
Bight  of. 

It  is  said  by  Collaheb,  J.,  in  Sturgis  v.  Warren,  11  Yt.,  that 
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^  in  this  state,  and  especiaUj  under  our  attachment  law,  it  is  diffi- 
cult to  recognize  any  such  distinctions." 

In  Dubois  v.  SheUey  et  cU.,  10  Barb.  496,  it  was  held  the  same 
rule  should  be  applied,  as  to  fixtures,  whether  the  erections  were 
for  agricultural  and  other  purposes,  or  for  the  purposes  of  trade, 
and  between  landlord  and  tenant. 

In  Van  Ness  v.  Pacard,  2  Peter's  U.  S.  R.  145,  it  is  strongly  in- 
timated that,  in  this  country,  there  should  be  no  different  rule  ap* 
plied,  whether  the  erections  were  made  for  the  purposes  of  trade 
and  manufactures^  or  purely  for  agricultural  purposes. 

We  think  the  rule  in  this  state  should  be  that  the  various  arti- 
cles of  machinery  belonging  to  a  manufactory  are,  in  no  respect, 
real  estate,  excepting  as  they  are  a  part  of  the  freehold,  or  sub- 
stantially attached  to  it,  and  that  it  is  not  sufficient  to  make  them 
a  part  of  the  freehold  if  they  are  attached  to  the  building  for  the 
purpose,  and  in  the  manner  adapted  to  keep  them  steady,  and  that 
their  use  may  be  more  beneficial  as  chattels,  and  in  such  a  way 
that  will  admit  of  their  removal  without  any  material  injury  to  the 
freehold,  or  to  the  chattels.  Neither  is  it  enough  to  make  them 
real  estate  that  they  are  essential  to  the  occupation  of  the  building 
for  the  business  carried  on  in  it.  In  the  construction  of  a  building, 
many  things,  which  in  themselves  are  chattels,  as  doors,  window- 
blinds,  shutters,  &c,  become  a  part  of  the  building,  and,  in  such 
cases,  the  mamier  of  annexation  is  of  no  particular  importance. 
But  to  make  the  test^  whether  fixture  or  no  fixture,  to  be  found  in 
the  relation  which  the  chattel  bears  to  the  use  of  the  freehold,  is,  to 
us,  unwise,  and  against  well  considered  cases.  The  rule  requiring 
actual  annexation^  is  not  affected  by  those  cases  where  a  construc- 
tive annexation  has  been  held  sufficient  Those  cases  may  be  re- 
garded as  exceptions  to  the  general  rule,  or  else  as  cases  where  the 
things  were  mere  incidents  to  the  freehold,  and  became  a  part  of  it, 
and  passed  with  it,  upon  a  principle  different  from  that  of  its  being 
a  fixture. 

In  determining  the  character  of  what  the  plaintiff  claims  to  be 
fixtures^  or  a  part  of  the  realty,  we  must  not  only  have  reference 
to  the  manner  and  extent  of  the  annexation,  but  also  to  the  ohjed 
fmd  purpose  of  it    Whether  the  articles  in  question  were  personal 
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property,  or  JisOures,  should  be  determmable,  and  plainly  appear, 
£n>m  an  inspection  of  the  property  itself,  taking  into  consideration 
their  ncUure^  the  mode  and  extent  of  their  annexation,  and  their 
purpose  and  object,  from  which  the  intention  would  be  indicated. 

To  change  the  nature  and  legal  qualities  of  a  chattel  into  a  lbs* 
ture,  requires  a  positive  act  on  the  part  of  the  person  making  the 
annexation,  and,  his  intention  so  to  do,  should  positively  appear, 
and,  if  this  be  left  in  doubt,  the  article  should  be  held  still  to  be 
personal  property. 

We  see  no  reason  why  the  case  of  the  potash  kettles,  in  5  Y t^ 
should  not  govern  this,  as  to  the  iron  boiler.  It  was  set  in  a  brick^ 
work,  resting  upon  a  stone  foundation  placed  upon  the  ground,  and 
the  floor  of  the  building  was  simply  laid  up  to  it,  and  it  was  in  no 
other  way  attached  to  the  building.  So  in  Hunt  v.  MtUanphy^  1 
Missouri  508,  a  kettle  and  boilers  put  up  in  a  tannery,  with  brick 
and  mortar,  was  held  not  to  be  a  fixture.  See  also  Reynolds  ▼» 
Skuler,  5  Cowen  323,  and  Raymond  v.  White  7  Cowen  319,  which 
was  the  case  of  a  heater  used  for  applying  heat  to  tanners'  bark,  in 
vats  and  leadies. 

We  think  the  four  engines,  used  for  grinding  rags  into  pulp,  can- 
not be  regarded  as  a  part  of  the  paper-mill,  or  as  annexed  tolt, 
so  as  to  become  a  part  of  the  realty.  These  were  fixed  in  large 
oval  tubs,  in  the  usual  way,  the  tubs^  standing  on  timbers,  and  the 
floor  of  the  building  scribed  up  to  them,  and  the  engines  were  car^ 
ried  and  operated  by  means  of  a  band  connecting  them  with  the 
iron  shafting,  from  which  was  communicated  to  the  engines  their 
motive  power.  There  can  be  no  ground  to  claim  that  the  tubs,  in 
which  they  stood,  were  a  part  of  the  realty,  and  the  band  was  used 
to  give  the  engines  motion,  and  not  for  fastening  them  to  the  free- 
hold. It  could  be  slipped  ofi^,  and  put  on,  to  give  them  motion,  or 
arrest  it,  at  the  will  of  the  operator,  and  they  could  be  removed 
without  injury  to  the  building,  or  the  engines.  The  case  of  Wine* 
low  V.  Merchant^  Insurance  Company,  4  Met.  306,  where  it  was 
held  that  a  steam  engine  and  boilers,  and  the  machines  for  working 
iron,  upon  which  they  operated,  were  fixtures,  and  a  part  of  the 
realty,  is  expressly  put,  so  far  as  relates  to  the  machines  for  work- 
ing iron,  upon  the  manner  in  which  they  were  Jkted  and  adapted 
to  the  mill    The  words  <^  fitted  and  adapted  to  the  mill,"  seem  to 
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imply  something  more  than  being  set  down  upon  the  floor,  and 
fastened  for  convenient  use,  but  rather  a  peculiar  adaptation  and 
fitting  to  that  particular  location  and  mill.  The  building  was  a 
machine  shop,  and  the  steam  engine  furnished  the  motive  power 
which  moved  the  whole  machinery  in  the  several  stories  of  the 
building,  by  means  of  connecting  bands  or  oth?l'wfe^.''Th  regard 
to  the  case  of  Gate  v.  Ward^  14  Mass.,  Ch.  J.  Shaw,  in  4  Metcalf, 
observed,  '^we  do  not  think  that  an  authority  opposed  to  this 
opinion,  because  it  is  manifest  that  the  court,  in  that  case,  regarded 
the  carding  machines,  though  ponderous  and  bulky,  as  essentially 
personal  property,  which  might  have  been  attached  and  removed 
as  the  personal  property  of  the  owner,  even  though  there  had  been 
no  mortgage,  and  they  had  been  erected  by  the  owner  in  his  own 
mill,  for  his  own  use."  Besides^  so  far  as  the  steam  engine  is  con- 
cerned, it  may  be  said  of  the  case  in  4  Metcalf,  it  furnished  the 
motive  power  fqr  the  whole  building,  and  may  be  regarded  as  an 
appurtenant  to  the  machine  shop,  as  much  so  as  the  water  power 
of  a  grist-mill,  or  a  paper-mill.  The  paper  presses  were  kept  in 
their  places  by  means  of  cleats  at  the  top,  nailed  to  the  floor,  and 
at  the  bottom  by  iron  screws,  and  by  taking  off  the  iron  nuts  they 
could  be  removed  without  injuring  or  disturbing  the  building. 

In  regard  to  the  iron  frame,  in  which  the  calender  rolls  stood,  it 
seems  that  was  simply  kepi  in  place  by  means  of  screws  at  the 
toes  of  the  frame,  connecting  it  with  timbers  upon  which  it  stood, 
and  the  timbers  made  fast  to  the  floor  by  means  of  spikes.  Thia 
could  be  easily  removed  by  unscrewing  the  toes  of  the  frame.  The 
rag-cutter,  stood  in  a  wooden  frame,  standing  on  the  floor,  and  was 
not  otherwise  confined. 

The  trimming  press  was  set  also  in  a  frame,  and  this  only 
screwed  to  the  floor. 

The  machine  for  making  papef  was  kept  in  place  by  means  of 
cleats  around  it,  nailed  to  the  floor,  and  not  otherwise  fastened  to 
the  building.  If  we  regard  the  iron  boiler  as  personal  property, 
most  clearly  the  iron  pipes  connected  with  it  only  by  screws  and 
bolts,  which  the  case  says  could  be  easily  takeh  ofi^,  should  be  re- 
garded in  the  same  light 

The  iron  shafting  put  up  in  the  building  for  the  purpose  of  turn- 
ing and  putting  in  motion  the  machinery,  by  means  of  hangers  of 
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iron  bolted  to  the  beams  and  sills  ef  the  building,  we  are  disposed 
to  regard  as  a  constituent  part  of  the  mill  The  shafting  was 
necessary  to  communicate  the  motive  power  to  the  machinery,  and 
should  be  regarded  as  a  part  of  the  mill,  as  much  as  a  water-wheel^ 
foy  which  a  water-power  is  called  into  existence. 

Though  the  paper-mill  was  placed  upon  the  premises  subsequent 
to  the  execution  of  the  mortgage,  yet  it  would  enure  to  the  benefit 
of  the  mortgagee,  and  also  carry  with  it  all  that  can  be  regarded  as< 
incident  to,  or  a  component  part  of  the  mill,  but  the  machinery  and 
articles  which  the  mortgagors  placed  in  the  building,  to  be  used  by 
them  in  their  business  as  manufacturers  of  paper,  and  not  perma-  V 
nently  attached  to  the  building  or  freehold  in  such  a  manner  that   '. 
they  could  not  well  be  removed  without  material  injury  to  the  chat-   ^ 
tel  or  freehold,  did  not  lose  their  personal  identity  as  chattels,  and  / 
become  a  part  of  the  realty.    This,  we  think,  has  long  been  the 
the  views  of  our  courts  upon  this  subject 

The  result  will  be  that,  so  far  as  the  irons  in  question  either 
constituted  the  whole,  or  were  a  part  of  the  machinery  of  such  a 
description  and  ckarcujter,  they  remained  the  personal  property  of 
the  mortgagors,  afler  the  fire,  the  same  as  the  machinery  was  be- 
fore the  fire,  and  the  plaintifi  's  right  of  recovery  should  have  been 
limited  at  least  to  the  value  of  the  iron  which  was  used  in  the  con- 
struction of  the  building,  such  as  i^dls,  spikes,  &c,  and  the  iron 
shafling  used  for  the  purpose  of  putting  and  keeping  the  machinery 
in  motion,  and  such  iron,  if  any^  as  Was  permanently  fixed  or  fast- 
ened to  the  building  so  as  to  be  annexed  to  and  become  a  part  of 
the  realty,  according  to  the  foregoing  views. 

Whether  it  was  of  any  import^ce  that  the  plaintiff  should  have 
taken  the  actual  possession  of  these  irons,  after  the  fire,  so  as  to 
perfect  and  keep  good  his  title,  as  against  the  creditors  of  the 
mortgagors,  is  a  point  not  made  in  the  case,  and  One  Which  we 
have  not  considered,  and  much  less  decided. 

Judgment  reversed  and  cause  remanded. 
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Eliakih  Amidon  v.  John  Aiken. 
Practice,    Atidita  querela. 

If,  upon  a  trial  by  jary,  all  the  ikcts  alleged  in  an  insufficient  declaration  are 
proved,  the  court  may,  in  their  diMsretion,  allow  a  verdict  for  the  plaintiff^  leaving 
the  defendant  to  move  in  arrest  of  judgment,  or  at  once  direct  a  verdict  for  the 
defendant. 

• 

The  Judgment  of  a  justice  cannot  be  set  aside  by  audita  querela  on  account  of  his 
having  refused  to  continue  the  cause  when  the  defendant  was  sick  and  unable  to 
attend  a  trial. 

Audita  Querela.  The  complaint  alleged  that  the  defendant 
sued  out  his  writ  of  attachment  against  the  complainant,  returna- 
ble before  a  justice,  which  was  duly  served ;  that  the  complainant 
was  taken  sick,  and  was  unable  to  attend  the  trial  before  the  jus- 
tice on  the  return  day  of  said  writ ;  that  he  appeared  by  his  wife 
before  said  justice  at  the  time  when  said  writ  was  made  returnable, 
and  notified  the  defendant  and  the  justice  of  the  sickness  of  the 
complainant,  and  requested  that  said  trial  might  be  adjourned  to  a 
then  future  time,  to  enable  him  to  appear  and  make  his  defense  ; 
but  that  the  defendant,  with  fraudulent  intent,  and  designing  to  im- 
pose upon  said  justice,  then  and  there  represented  that  the  com- 
plainant was  not  sick,  but  was  well  and  in  the  enjoyment  of  good 
health  ;  whereupon  the  justice  refused  to  hear  affidavits  offered  as 
to  his  sickness,  and  rendered  judgment  for  the  said  Aiken.  Plea, 
the  general  issue  ;  trial  by  jury,  April  Term,  1855, — ^Underwood, 
J.,  presiding. 

It  was  admitted  that  the  complainant  was  sick,  and  unable  to  at- 
tend before  the  justice  at  the  time  of  the  trial,  and  that  his  wife 
then  appeared,  and  that  she  notified  the  defendant  and  justice  of 
the  sickness  of  the  complainant,  and  offered  to  make  oath  to  the 
same  ;  that  the  defendant  and  his  counsel  insisted  before  the  jus- 
tice that  the  complainant  was  not  sick,  and  that  the  representations 
of  his  sickness  were  made  for  the  purpose  of  procuring  a  continu- 
ance. It  was  further  admitted  that  the  complainant's  wife  offered 
to  pay  the  costs  incurred  on  the  return  day  of  the  writ,  and  the 
costs  of  a  continuance. 

The  complainant  offered  no  other  evidence,  whereupon  the  court 
decided  that  the  evidence  was  not  sufficient  to  maintain  this  action. 
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and  directed  a  verdict  to  be  returned  for  the  defendant     Excep- 
tions by  the  complainant. 

,    A.  Stoddard  and  J.  Roberts  for  the  complainant. 

JH.  E.  Sioughton  and  L,  A.  Grant  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  No  question  is  made,  in  the  present  case, 
but  that  if  the  proof  is  insufficient  to  sustain  an  action,  the  court 
were  justified  in  directing  the  jury  to  find  for  the  defendant,  not- 
withstanding the  plaintiff  might  have  proved,  substantially,  all 
which  he  alleged  in  his  declaration.  By  the  English  practice,  the 
plaintiflT,  in  such  case,  would  be  entitled  to  a  verdict,  xuid  the  defend- 
ant be  left  to  his  motion  in  arrest  of  judgment.  But  in  this  state, 
we  have  regarded  it  as  resting  in  the  discretion  of  the  court,  wheth- 
er to  take  a  verdict  for  the  party,  upon  proof  of  a  defective  case,  or 
to  direct  a  verdict  at  ©nee  for  the  defendant ;  Baxter  v.  WinooBki 
Turnpike  Co.,  22  Vt.  114 ;  Dyer  v.  TiUorii  23  Vt.  313. 

In  regard  to  the  decision  of  the  case  upon  the  merits,  we  see  no 
reason  to  question  its  soundness  after  the  decision  in  Sutton  v.  Tyr>* 
rell,  10  Vt  87.  In  that  case  it  was  held,  that  when  the  justice 
gave  judgment  against  the  defendant  upon  the  ground  that  his 
agent,  not  being  a  sworn  attorney,  could  not  appear  for  him  with- 
out a  written  power,  it  could  not  be  remedied  by  this  mode  of  pro- 
cedure, the  question  being  properly  within  the  cognizance  of  such 
justice,  and  his  decision  being  final,  unless  appealed  from.  But  in 
the  present  case  the  justice  allowed  the  appearance,  and  refused  to 
continue  the  case,  upon  a  false  and  foolish  ground,  perhaps.  But 
as  the  question  was  obviously  one  within  his  exclusive  jurisdiction, 
his  decision  is  not  subject  to  revision  in  this  mode.  The  attempt 
to  show  fraud  in  the  party,  falls  far  short  of  what  is  required,  to 
set  aside  a  judgment,  by  bill  in  equity,  or  by  audita  querela.  The 
representations  of  the  plaintiff  in  the  action  that  the  defendant  was 
feigning  sickness  to  procure  a  delay,  is  not  any  different  fix)m  ar- 
guments we  sometimes  encounter  in  all  courts  upon  similar  motions. 
It  was  rather  conjecture  or  speculation,  than  a  fiedse  representation, 
for  the  justice  could  not  have  supposed  he  knew  anything  upon 
the  subject     And  the  fact  of  his  adopting  and  acting  upon  it,  shows^ 
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perhaps,  his  simplicity  and  weakness ;  but  those  are  defects  in  ja» 
dicial  administration,  which  cannot  be  remedied  by  audita  querela* 
Certainly,  that  is  a  complaint  of  a  character  which  the  courts  of 
law  cannot  entertain. 
Judgment  affirmed. 


William  H.  Joy  v.  John  Walker. 
Amendment. 

The  deolaration  in  an  action  of  acoonnt  cannot  be  amended,  so  as  to  introdnoe  a 
new  and  distinct  claim,  after  the  coming  in  of  the  report  of  the  anditon,  nnleas 
the  report  is  first  set  aside ;  and  if  then  amended,  the  defendant  may  plead  d*  novo. 

Account.  The  declaration  charged  the  defendant  as  bailiff  of 
a  certain  farm  of  the  plaintiff,  and  of  nineteen  cows,  and  nine  and 
a  half  tons  of  hay  upon  the  same.  At  the  term  when  the  suit  was 
entered,  the  defendant  filed  a  declaration  on  book,  in  offset,  upon 
which  a  judgment  was  rendered  at  a  subsequent  term,  for  a  bal- 
ance of  $  72.46,  reported  in  his,  (the  defendant's)  favor ;  and  at  the 
same  term  a  judgment  to  account,  was  rendered  in  the  original 
action ;  and  at  a  still  subsequent  term,  a  report  was  made  in  favor 
of  the  plaintiff*,  to  which  the  defendant  filed  exceptions,  during  the 
pendency  of  which,  at  the  April  Term,  1855, — Undebwood,  J„ 
presiding, — the  plaintiff*  moved  for,  and  obtained  leave  to  amend, 
and  did  amend  his  declaration,  so  that  when  amended  it  charged 
the  defendant  as  bailiff*  of  the  swine  and  stock  upon  the  premises, 
and  of  the  grain  furnished  by  the  plaintifiT  for  feeding  the  same,  in 
addition  to  the  property  first  above  mentioned.  This  motion  was 
resisted,  and  the  decision  of  the  court  granting  leave,  was  excepted 
to  by  the  defendant  After  the  allowance  and  making  of  said 
amendment,  the  defendant,  by  leave,  demurred  to  the  declaration 
as  amended,  and,  upon  hearing,  the  demurrer  was  sustained*  To 
this  allowance  and  sustaining  of  the  demurrer,  the  plaintifiT  ezceptr 
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ed.  The  defeodant  claimed  to  recover,  upon  the  judgment  ren- 
dered in  his  favor  upon  the  demurrer,  the  amount  recovered  by  him 
upon  his  declaration  on  book ;  but  the  court  rendered  judgment  in 
favor  of  the  defendant  for  his  costs  only,  to  which  the  defendant 
also  excepted. 

A,  Stoddard  and  C.  K.  Field  for  the  defendant 

The  amendment  ought  not  to  have  been  allowed.  It  introduced 
a  new  cause  of  action ;  Emerson  v.  Wilson,  1 1  Vt  359 ;  Carpenter 
V.  Gookin,  2  Vt.  495. 

The  amendment  was  offered  too  late.  The  declaration  cannot 
be  amended  after  verdict,  except  in  matters  of  form ;  1  Bac  Ab. 
248 ;  RoweU  v.  Bruce,  5  N.  H.  381 ;  1  Burr.  Prac  476. 

Cases  like  the  present  have  been  repeatedly  before  the  court ; 
but  it  does  not  appear  ever  to  have  occurred  to  counsel  or  the 
court  that  items  omitted  in  the  declaration,  but  passed  upon  by  the 
auditor,  could  be  added  by  way  of  amendment 

The  amendment  operates  as  an  injury  to  the  defendant,  and  has 
a  tendency  to  deprive  him  of  the  benefit  of  his  offset ;  1  Burr.  Prac 
476;  Dodge  v.  TiUotson,  12  Pick.  328. 

To  the  amended  declaration  the  defendant  was  entitled  to  plead 
de  novo;  1  Burr.  Prac  ub.  sup.;  12  Pick.  328. 

for  the  plaintiff. 


The  court  had  power  to  grant  the  amendment  The  amend- 
ment neither  changed  the  form  of  action  nor  the  parties,  nor  intro- 
duced any  new  cause  of  action,  but  was  simply  more  perfectly  and 
definitely  describing  the  plaintiff's  cause  of  action,  which  was 
before,  perhaps^  defectively  stated ;  and  to  this  extent  the  power  of 
the  court  has  never  been  questioned. 

The  amendment  furnished  no  ground  for  the  demurrer.  Nor 
did  it  operate  any  injury  to  the  defendant,  for  all  the  matters  cov- 
ered by  the  amendment  had  been  adjudicated  upon  by  the  au- 
ditor. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  We  think  it  very  obvious,  in  the  present 
case,  that  if  the  amendment  was  allowed  properly,  it  did  entitle  the 
other  party  to  plead  anew  to  the  amended  count    And  the  conse- 
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queDce  will  be  that  the  report  should  be  set  aside,  and  the  trial  be-* 
gin  anew  from  the  point  of  the  amendment  For  the  amendment 
was  certainly  material ;  and  did  introduce  a  new  and  distinct  daim, 
not  before  described  in  the  declaration,  or  was  evidently  intended 
to  do  so.  It  was  a  claim  which  the  defendant  had  had  no  oppor- 
tunity to  answer,  and  upon  which  no  judgment  to  account  had 
passed,  and  which  had  not  been  referred  to  the  auditor,  and  which 
the  defendant  might  have  omitted  to  defend  against,  upon  that 
ground. 

This  being  the  necessary  result  of  allowing  such  an  amendment 
at  this  stage  of  the  proceedings,  we  think  it  not  competent  to  allow 
it  until  the  report  is  set  aside,  and  all  the  proceedings  subsequent 
to  the  declaration  swept  away.  It  is  certain  no  such  course  was 
ever  dreamed  of,  in  practice,  in  this  state  before.  For  if  this  mode 
of  making  the  declaration  conform  to  a  repprt  in  the  action  of  A- 
count  could  avail,  the  decisions  which  we  have  made  upon  the  sub- 
ject, setting  aside  reports,  after  great  expense  in  litigation,  because 
it  was  of  matter  not  embraced  in  the  declaration,  might  have  been 
much  more  readily  remedied.  Amendments  in  New  York,  in  mat- 
ters of  variance,  are  made  after  verdict ;  and  so  in  the  English  prao- 
tice.  But  in  both  cases,  I  think,  upon  examination,  it  will  be  found 
to  be  done  by  statutes  specially  providing  for  such  amendments. 
But  whether  that  be  so  or  not,  it  is  very  different  from  allowing  an 
amendment  introducing  a  new  class  of  claims,  not  attempted  to  be 
described  in  the  original  declaration.  And  although  we  regard  the 
amendment  as  competent  to  be  made,  before  the  case  went  to  the 
auditor ;  yet,  after  the  report,  it  clearly  could  not  be  done  miless 
the  report  was  set  aside. 

We  have  decided  the  party  cannot  then  become  non-suit,  because 
the  matter  is  then  fixed,  and  as  much  beyond  the  control  of  the 
party,  as  after  judgment ;  Lyon  v.  Adams,  24  Yt  268. 
.  The  rule  in  regard  to  amendments,  in  the  court  of  chancery,  is 
perfectly  well  settled.  The  orator  cannot  amend  his  bill  after  the 
parties  are  at  issue,  unless,  by  permission  of  the  court,  the  repUca- 
tion  is  withdrawn.  J£  an  amendment  is  then  made,  as  it  sometimes 
is,  even  after  testimony  is  taken,  the  defendant  is  at  liberty  to 
plead,  answer  or  demur,  and  the  issue  is  to  be  tried  anew,  the 
same  as  if  nothing  had  been  done,  and  the  defendant  may  insist 
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upon  having  all  the  witnesses  examined  anew.  We  think  the  same 
mle,  substantially,  is  applicable  to  cases  at  law.  After  issue  join^ 
ed,  if  the  party  have  leave  to  amend,  all  that  has  been  done  in  the 
case  goes  for  nothing.  And  if  the  court  allow  an  amendment  in 
the  declaration  in  important  points,  retaining  the  verdict,  or  report 
of  auditors,  where  the  amendment  is  of  a  character  to  change  the 
course  of  the  defense,  it  is  error,  and  the  ordbr  should  be  vacated. 

Judgment  reversed,  and  the  order  of  the  county  court,  allowing 
the  amendment  of  the  declaration,  set  aside.  Continued,  for  hear< 
ing  on  the  report. 


Sewall  Mors£  and  Lucius  H.  Crake  r.  Elroy  Stoddard 

AND Miller. 

Award, 

A  bond  of  submission  provided  that  tbe  award  of  tho  arbitrators  should  be  made 
and  pablished  "  in  writing  under  their  hands  and  seals."  Held^  that  the  terms  of 
the  SQbmiesion  were  complied  with,  and  the  sulnniBslon  became  irrevocable,  when 
the  arbitrators  made  such  award,  which  was  ready  to  bo  delivered,  and  notified 
the  reoorering  party  of  its  contents. 

Held^  that  an  admission  in  the  pleading,  and  a  statement  in  the  bill  of  exceptions 
*Uhat  the  award  was  made,"  imported  that  it  was  made  in  conformity  with  the 
submission. 

Debt  on  an  award.  The  bond  of  submission,  in  pursuance  of 
which  the  award  was  made,  required  the  defendants  to  observe 
and  perform  the  award  which  the  arbitrators  named  should  "  make 
and  publish  of  or  in  the  premises,  in  writing,  under  their  haqds  and 
seals,  on  or  before  the  first  day  of  September,  1853."  The  defend- 
ants plead  a  revocation  on  the  dOth  August,  1853.  The  plaintiffs 
ipeplied  an  award  and  publication  of  the  same  on  the  26th  August, 
1853,  which  was  traversed.  Trial  by  the  court,  April  Term,  1855, 
— ^Underwood,  J.,  presiding. 

It  appeared,  on  the  trial,  that  the  arbitrators  made  their  award  on 
the  26th  of  August,  1853,  and  on  the  same  day  notified  Mr.  Mead, 
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the  plaintiff'  attorney,  of  its  contents.  The  cause  was  heard  by 
the  arbitrators,  on  the  18th  and  19th  of  the  same  August,  at 
which  the  defendants  were  present  A  sealed  revocation  was 
handed  to  the  arbitrators  on  the  dOth  of  August,  1853,  by  the 
defendants,  and  before  they  had  been  informed  of  the  award. 

The  court  rendered  judgment  for  the  plaintiffs,  to  which  the 
defendants  excepted. 

Keyes  Sf  Howe  for  the  defendants. 

Notice  of  the  contents  of  the  award  to  the  plaintiff'  attorney,  on 
the  26th  of  August,  was  not  a  publication,  much  less  a  publication 
"  in  writing."  Caldwell  on  Arbitration  34  and  35.  KingsUy  v. 
BiU  et  aL,  9  Mass.  192.  Musselbrook  v.  Duvkin^  3  Bam  &  Adol. 
395.  Mararihar  v.  Campbell,  5  Bam.  &  Adol.  118.  Monroe  ▼. 
Maire,  2  Caimes  320.  2  Saunders  62,  a  note  4.  Child  v.  Bor- 
den, 2  Bul^.  144.  Aldrich  v.  Jessithan,  8  N.  H.  516.  Marsh  ▼• 
Packer,  20  Vt  198.  Rixford  v.  Nye,  20  Vt  132.  Knowlton  v. 
Bomer,  30  Maine,  17  Shep.  552.     Eyd  on  Awards  29,  30. 

D.  Sf  G.  B,  Kellogg  for  the  plaintiffs. 

An  award  made  and  signed  by  the  arbitrators,  is  complete  and 
not  executory.  Although  it  is  usual  to  notify  the  parties  of  its 
completion,  it  is  not  necessary,  unless  called  for  by  the  articles  of 
submission.  Caldwell  on  Arbitration,  51-195.  2  Saunders  62.. 
4  Phil,  on  £y.  81.  And,  if  by  accident  or  otherwise,  a  deliver^  was 
prevented,  it  would  still  be  an  award  binding  upon  the  parties. 
Brown  v.  Vaweer,  4  East  584.  But  here  the  award  was  not  only 
made  and  signed,  but  actually  published  to  one  of  the  parties 
prior  to  the  attempted  revocation.  This  certainly  rendered  it  valid 
and  binding.  Hunt  v.  Wilson,  6  N.  H.  36.  Rixford  et  al,  v.  Nge 
et  al,  20  Vt,  133. 

The  opinion  of  the  court  was  delivered  by 

ISHAM,  J.  The  only  question  in  this  case  arises,  whether  the 
award  upon  which  this  action  is  brought,  was  made  and  published 
before  the  submission  was  revoked  by  the  defendants.  The  award 
was  made  on  the  26th  of  August,  1853,  and  the  plaintiffs'  attorney 
was  on  that  day  notified  of  its  contents.    In  the  statement  that  the 
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award  was  made  on  that  day,  we  are  to  understand  that  it  was  made 
in  conformity  to  the  submission ;  that  it  was  in  writing,  and  under 
their  hands  and  seals.  The  fact  that  it  was  so  made  is  admitted 
in  the  pleadings,  which  have  been  treated  as  part  of  the  case.  It 
is  necessary  that  the  award  should  have  been  published  also,  in 
order  to  render  the  submission  irrevocable,  and  the  award  binding 
on  the  parties.  What  act  amounts  to  a  publication  of  an  award 
depends  upon  the  stipulation  of  the  parties  as  contained  in  their 
submission.  In  Caldwell  on  Arbit.  51,  195,  the  rule  is  given  that 
if  no  provision  is  made,  in  the  submission,  that  the  award  shall  be 
published,  the  arbitrators  are  not  obliged  to  notify  the  parties  that 
the  award  is  ready.  In  declaring  upon  such  an  award  it  is  not 
necessary  to  aver  such  notice,  or  prove  it  on  trial,  for  the  means  of 
knowledge  are  as  much  within  the  power  of  one  party,  as  of  the 
other.  The  same  rule  is  sustained  in  2  Saund.  62,  (4)  and  cases 
cited.  If  the  submission  provides  that  the  award  shall  be  made, 
and  ready  to  be  delivered  by  a  given  day,  it  is  sufficient  if  it  be 
made  and  ready  for  delivery,  though  no  notice  is  given  to  the  par- 
ties, for  no  such  provision  is  contained  in  the  submission.  The  case 
of  Brawn  v.  Vatoser,  4  East  584,  is  a  case  of  that  character. 
The  award  is  made  and  published  when  the  terms  of  the  submis- 
sion are  complied  with.  Hunt  v.  Wilson^  6  N.  H.  87.  JRixfardy. 
Nyej  20  Vt.  133.  The  bond  of  submission,  in  this  case,  binds  the 
parties  to  perform  the  award  which  the  arbitrators  ^^  shall  make  and 
publish  of  or  in  the  premises  in  writing,  under  their  hands  and 
seals,"  &C.  There  is  no  provision  that  it  shall  be  published  to  both 
<^  the  parties.  If  the  award  is  made  in  writing,  under  the  hands 
and  seals  of  the  arbitrators,  ready  to  be  delivered,  and  the  party 
in  whose  favor  the  award  is  made,  and  ^o  is  entitled  to  it,  is  noti- 
fied that  it  is  so  made,  and  of  the  contents  of  it,  it  must  be  regarded 
as  made  and  published  agreeable  to  the  terms  of  their  contract 
Having  the  award  made  in  writing,  under  seal,  and  ready  for  deliv- 
ery, and  notifying  the  party  entitled  to  it  of  its  contents,  is  all  the 
publication  in  writing  which  the  nature  of  the  case  admits  of.  4 
Phil.  Ev.  81.  AH  these  facts,  the  case  finds,  did  exist  in  the  case, 
before  the  revocation  was  made.  The  defendants,  it  is  true,  had 
not  been  informed  of  the  award,  when  their  revocation  was  handed 
to  the  arbitrators,  neither  does  their  contract  of  submission  make 
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that  necessary.     It  is  published  when  the  award  is  made  known, 
and  it  is  published  in  writing  when  the  award  is  in  writing,  and  the 
contents  of  that  writing  made  known  t6  the  party  entitled  to  it. 
It  is  all  that  is  required  by  the  submission. 
The  judgment  of  the  county  court  is  affirmed. 


Wranslow  Holton  v.  Morgan  Whitnet. 

Husband  and  wife^  occupation  of  land  hy^  ^c. 

Tbe  poBsession  of  a  piece  of  land,  belonging  to  feme  coTort,  upon  vhleh  she  and 
her  husband  reside,  is  a  possession  of  the  husband  alone ;  and  his  acts  and  declar- 
ations are  admissible  for  the  purpose  of  showing  the  character  and  extent  of  the 

possession ; in  this  case,  to  show  that  a  piece  of  land  which  was  fenced  and 

occnpied  with  that  of  his  wife,  did  not  belong  to  her,  but  to  an  adjoining  pro- 
prietor. 

EjECT3ffENT  to  Tccover  the  seizin  and  possession  of  a  small  tract 
of  land,  about  an  acre,  situate  in  Putney.  Plea,  the  general  issue ; 
trial  by  jury,  September  Term,  1855, — Underwood,  J.,  pre- 
siding. 

The  plaintiff  did  not  rely  on  any  paper  title  to  the  premises  in 
question,  which,  for  the  purposes  of  this  trial,  it  was  conceded,  was 
in  the  defendant ;  but  claimed  to  hold  the  land  by  the  adverse  pos- 
session of  himself  and  of  Mercy  Adams,  through  whom  he  derived 
title  to  the  adjoining  land,  by  virtue  of  a  deed  from  her  adminis- 
trator. The  defendant  claimed  the  land  by  virtue  of  a  deed  from 
Theophilus  and  David  Crawford,  dated  April  19,  1849.  In  the 
spring  of  1828,  and  for  some  years  before,  the  said  Mercy  Adams 
and  her  husband  Daniel  Adams,  lived  on  and  occupied  the  lot 
conveyed  to  the  plaintiff.  In  the  spring  of  1828,  a  fence  was 
made  between  the  Crawfords  and  Mercy  Adams, — ^the  south  end 
being  made  by  the  Crawfords,  and  the  north  end  by  the  said  Dan- 
iel Adams.  The  fence  was  made  straight, — the  south  end  a  board 
fence,  and  the  north  end  a  pole  fence,  which  run  through  woods, 
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Crawfords'  land  being  west  of  the  line,  and  Adams'  land  the 
east  side,  and  leaving  the  land  in  dispute  on  the  east  side  of  said 
pole  fence.  Daniel  Adams  died  in  March,  1838  ;  Mercy  contin- 
ued to  live  on  the  premises  till  1847,  and  died  in  1849.  Her 
administrator  conveyed  to  the  plaintiff  in  1850.  It  appeared  that 
in  November,  1852,  the  defendant  moved  a  portion  of  said  pole 
fence  east,  so  as  to  include  the  land  in  dispute  with  his  other 
land,  and  was  in  possession  of  the  same  when  this  suit  was  com- 
menced. 

The  plaintiff's  testimony  tended  to  show  that  after  said  pole 
fence  was  built  in  1828,  the  same  was  repaired  by  the  hired  men 
who  worked  on  the  Mercy  Adams  land,  and  by  the  tenants,  and 
that  the  poles  for  the  repairs  of  said  fence  were  cut  on  the 
disputed  land ;  that  they  culled  out  the  dead  trees  on  the  same 
for  firewood,  and  that  her  cattle  ran  there,  as  there  was  no 
fence  between  this  and  IVIrs.  Adams'  adjoining  land.  The  plain- 
tiff's evidence  tended  to  show  like  possession  afler  Mrs.  Adams 
left  the  premises,  in  1847,  to  the  time  of  her  decease,  by  hired  men 
and  tenants,  and,  after  hei*  decease,  by  her  administrator.  The 
defendant's  evidence  tended  to  show  that  Daniel  Adams,  while  liv- 
ing, managed  the  farm,  hired  help,  bought  and  sold  the  stock,  &c., 
and  the  defendant  proposed  to  prove  by  one  witness  (who  testified 
that  he  was  hired  by  said  Daniel  to  work  on  the  place,  after  the 
pole  fence  was  made,)  that  the  said  Daniel  Adams  told  him  he  must 
not  cut  wood  on  the  knoll,  (the  disputed  land,)  for  he  did  not  own 
it ;  that  it  belonged  to  the  Crawfords.  To  this  the  plaintiff  objected, 
and  the  court  excluded  the  evidence. 

The  court  charged  the  jury,  among  other  things  not  excepted 
to,  that  Mrs.  Adams  being  a  feme  covert  made  no  difference  in 
her  ability  to  gain  title  to  the  land  in  controversy  by  possession ; 
and  that  if  the  jury  found  that  the  plaintiff,  and  those  under  whom 
he  claimed,  occupied  and  carried  on  the  premises  by  cutting  poles, 
wood,  and  by  depasturing  it  for  a  term  of  fifteen  years,  uninterrupt- 
edly, before  the  defendant  removed  the'  fence,  claiming  ownership 
thereof,  adverse  to  all  persons,  the  plaintiff  was  entitled  to  recover ; 
and  that  it  made  no  difference  that  during  part  of  the  fifteen  years, 
Mrs.  Adams  was  a  feme  covert ;  that  the  actual  possession  during 
thifl  time  could  not  be  qualified  by  the  concessions  of  her  husband^ 

80 
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80  as  to  prevent  the  running  of  the  statute  of  limitations  against  the 
grantors  of  the  defendant 
Exceptions  hy  the  defendant. 

W.  0.  Bradley  and  E.  KirJdand  for  the  defendant. 

Mercy  Adams  could  not  of  herself  gain  any  separate  possession 
of  lands,  occupied  by  her  husband  during  coverture,  the  right  of 
possession  being  in  her  husband.  17  Vt.  631,  Shaw  v.  Partridge, 
9  Vt.  335,  Mattocks  v.  Steams  et  tcx.  26  Vt.  746,  Bruce  et  ux  v. 
Thompson,     Reeve's  Dom.  Rel.  27.     2  Kent's  Com. 

And  an  adverse  possession  could  not  be  gained  against  her 
during  the  coverture,  ghe  being  protected  by  the  statute.  Slade's 
Rev.  Stat.  291.  Williams'  Comp.  Stat  380,  §  18.  So  of  a  rever- 
sioner ;  Jackson  v.  Schoonmaker^  4  Johns.  390 ;  Same  v.  Seltch^ 
8  Johns.  202. 

But,  on  the  other  hand,  her  husband  may  dispose  of  her  rights 
of  possession,  and  assign  her  chattels  real  if  he  pleases,  were  those 
extending  beyond  his  own  life.  Reeve's  Dom.  Rel.  23.  If  he 
makes  no  disposal,  they  revert  to  her  at  his  death,  but  subject  to 
such  diminution  as  she  may  have  made  thereof.  Reeve's  Dom. 
Rel.  23,  24. 

It  follows  that  if  they  both  dwelt  on  the  premises,  during  cover- 
ture, the  possession  was  subject  to  his  control,  and  whether  the 
possession  of  the  land  in  dispute  was  adverse  or  not,  depended  on 
his  intention  to  claim,  mere  possession  alone  not  being  sufficient 
Angel  on  Lim.  476,  477  and  note. 

And  certainly  any  declaration  of  the  husband's,  which  went  to 
show  his  intention,  was  proper  evidence  to  the  jury.  Beecher  v. 
Parmele,  9  Vt  852.  Baman  v.  PetteU,  5  Barn.  &  Aid.  223. 
Stansbury  v.  Achwrighty  5  Carr.  &  Payne  575.  W,  Cambridge 
V.  Lexington,  2  Pick.  536.  Church  v.  Burghast,  8  Pick,  327,  8. 
CroweJl  V.  Behee,  10  Vt  33. 

And  the  declaration  once  made,  the  possession  would  be  quali- 
fied by  it,  1  Cowen's  notes  on  Phil.  Ev.  597.  Angel  on  Limita- 
tions 464  and  note. 

Keyes  4*  Howe  for  the  plaintiff. 

The  testimony  offered  to  prove  the  admissions  of  the  husband, 
as  to  the  ownership  of  the  land,  was  rightly  excluded. 
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The  admissions  of  a  tenant  or  quasi  tenant,  cannot  be  used  to 
prejudice  the  rights  of  the  landlord.  Papendict  v.  Bridgewater^ 
Law.  Rep.  Oct  1855.  Regina  v.  Bliss,  7  Adol.  &  El.  157.  Dan- 
iel V.  North,  11  East  372.     Wood  v.  Veal,  5  Bam  &  Aid.  155. 

The  testimony  offered  to  prove  the  admissions  of  Daniel  Adams 
was  wholly  immaterial,  it  being  offered  to  prove  a  fact  already  ad- 
mitted in  the  case,  to  wit,  Crawford's  former  ownership,  and  could 
not  vary  the  result.  Hanchett  v.  Whitney,  1  Vt  316.  Morse  v. 
Crawford^  17  Vt.  499. 

The  charge  respecting  the  concession  of  the  husband  was  not 
founded  on  any  testimony  in  the  case,  and  whether  right  or  wrong 
could  not  mislead  the  jury. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  In  the  present  case  the  plaintiff  claimed 
title  to  the  premises  by  fifteen  years  adverse  possession.  To 
make  out  the  term,  it  became  necessary  to  include  a  portion  of  the 
time  while  the  land  was  claimed  to  be  in  the  possession  of  a  mar- 
ried woman  and  her  husband,  both  residing  on  the  adjoining  land, 
the  fee  of  which  was  in  the  wife.  The  judge  ruled  that  he  might 
have  the  benefit  of  this  possession  of  the  wife,  (as  he  regarded  it,) 
and  that  "  her  being  a  feme  covert  made  no  difference  in  her  ability 
to  gain  title  to  the  land  in  question,  by  possession,  and  that  the 
actual  possession  could  not  be  qualified  by  concessions  of  the  hus- 
band, so  as  to  prevent  the  running  of  the  statute  of  limitations." 
And  testimony  offered,  tending  to  show  that  afler  the  land  in  dis- 
pute was  enclosed,  the  husband  declared  that  he  made  no  claim  of 
title,  but  that  the  land  belonged  to  the  Crawfords,  was  rejected  by 
the  court. 

The  rejection  of  the  testimony,  and  the  charge  of  the  court, 
seem  to  us  altogether  consistent,  and  equally  a  misapprehension  of 
the  law  applicable  to  the  subject  The  case  presented  in  the  ex- 
ceptions does  not  seem  to  be  one  where  the  wife  is  losing  part  of 
her  freehold  by  the  adverse  possession  of  an  intruder,  and  the  ac- 
quiescence of  the  husband.  If  so  there  might  have  been  more 
color  in  equity  and  justice  for  the  rule  laid  down  by  the  court 
But  here  the  plaintiff  attempts  to  make  title  to  land,  confessedly 
not  hers,  unless  obtained  by  means  of  an  adverse  possession,  some 
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portion  of  which  was  while  she  was  under  ooverture  and  lived 
with  her  husband. 

Now,  no  rule  of  law  is  better  settled  than  that  such  a  possession 
is  exdusively  that  of  the  husband.  A  married  woman,  living 
with  her  husband,  is  not  capable  of  committing  a  disseisin,  as  the 
cases  cited  in  argument  abundantly  show.  Nor  can  she  be  said  to 
have  either  an  independent  or  a  joint  possession  with  the  husband, 
The  possession  is  that  of  the  husband  alone.  She  is  no  more 
capable  of  having  such  possession,  than  she  is  of  contracting  or 
suei&g  upon  a  contract  made  under  coverture,  or  as  much,  indeed, 
for  she  may  sometimes  be  joined  with  her  husband  in  such  case  as 
plaintiff,  it  is  said,  when  she  is  the  meritorious  cause  of  action, 
and  the  promise  is  made  expressly  to  her.  But  while  she  resides 
with  her  husband,  she  could  never  be  said  to  have  any  possession 
of  lands  or  tenements,  which  were  occupied  and  carried  on  by  the 
husband.  The  possession,  then,  being  exclusively  that  of  the  hus- 
band, his  declarations  were  competent  to  show  its  character.  And 
although  remote,  they  were  after  the  fencing  of  the  land  into  the 
game  field  with  the  other  lands  occupied  by  him,  and  if  the  juiy- 
were  satisfied  this  l^as  originally  done  by  consent  of  the  Crawfords, 
or  in  subordination  to  their  title,  the  possession  could  avail  nothing 
fi)r  the  purpose  of  creating  title  in  Adams,  or  those  who  occupied 
after  him,  until  something  was  said  or  done  to  advertise  the  owners 
that  those  in  possession  claimed  title  against  them,  as  has  often 
been  held  in  this  state.    Judgment  reversed  and  case  remanded. 


James  S.  Bbown  v.  W.  J.  Hitchcock. 

OantrcuiU    Evidence,    Pleading, 

The  plaintiff  delivered  to  the  defendant  a  quantity  of  palmleaf,  for  which  the  deftnd- 
ant  gave  a  written  receipt  and  agreement  to  get  it  worked  into  hata  or  return  it 
when  caUed  for,  and  speoifled  the  piiee  at  which  it  waa  to  be  aocosnted  for,  If 
naed.    AM, 

lit.  That  the  eontraot  was  one  of  bailment  merely,  and  not  of  sale,  the  leaf  not 
having  been  used. 
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2d.  Tbftt  parol  proof  was  inadmissible  to  show  tJiat,  at  the  time  of  the  execution  of 
the  writing,  it  was  agreed  that  the  palmleaf  should  remain  at  the  plaintifT^s  risk; 
but  that  testimony  was  admissible  in  reibrence  to  the  condition  of  the  leaf  when 
left,  the  osage  and  custom  in  packing  leaf  for  market,  and  the  necessity  and  cus- 
tom of  takingit  from  the  sacks  and  exposing  it  to  the  air,  and  the  care  exercised 
by  the  defendant  In  that  respect. 

8d.  That  the  defendant  was  bound  to  exercise  ordinary  care  in  looking  to  and  pre-  ^f 
serving  It 

The  declaration  in  this  case  sustained  on  motion  in  arrest,  though  it  would  hare 
been  deftctive  on  demurrer,  and  there  were  material  variances  between  it  and  the 
prool^  on  which  aecoont,  however,  no  objection  was  made. 

Assumpsit,  the  declaration  being  as  follows,  with  the  addition 
of  the  common  counts. 

*^  In  a  plea  of  the  case,  for  that  the  defendant,  at  said  Halifax, 
on  the  5th  day  of  January,  A.  D.  1850,  in  consideration  that  the 
plaintiff  would  furnish  him,  the  defendant,  palmleaf,  to  wit,  seven 
hundred  and  fifly-six  pounds,  at  said  Halifax,  he,  the  defendant, 
undertook  and  promised  the  plaintiff  to  get  the  said  palmleaf 
worked  into  hats  as  soon  as  he,  the  defendant,  should  have  worked 
up  what  leaf  he  then  had  on  hand ;  and  the  plaintiff  avers  that  he 
did  deliver  said  palmleaf  to  the  defendant,  at  said  Halifax,  and 
that  the  defendant  long  since,  to  wit,  on  the  1st  day  of  March,  A. 
D.  1850,  worked  up  what  leaf  he  had  on  hand  at  the  time  of  re- 
ceiving the  leaf  aforesaid  of  the  plaintiff;  that  the  defendant  has 
not  worked  said  seven  hundred  and  fifly-six  pounds  of  palmleaf 
into  hats,  or  any  part  thereof,  but  wholly  neglects  and  refuses  so 
to  do," 

^  And  also,  in  a  further  plea  of  the  case,  for  that  the  defendant, 
on  said  5th  day  of  January,  A.  D.  1850,  at  said  Halifax,  in  con- 
sideration that  the  plaintiff  then  and  there  did  deliver  to  him,  the 
defendant,  a  large  quantity  of  palmleaf,  to  wit,  seven  hundred  and 
fifty-six  pounds,  he,  the  defendant,  then  and  there  received  said 
palmleaf,  and  undertook  and  promised  to  take  proper  care  of  said  * 
leaf,  and  get  the  same  worked  into  hats  when  he,  the  defendant, 
should  get  what  leaf  he  then  had  on  hand  worked  up,  or  return 
said  seven  hundred  and  fifty-six  pounds  of  palmleaf  to  the  plaintiff, 
when  he,  the  plaintiff,  should  call  for  the  same.  And  the  plaintiff, 
in  fact,  says  that  the  defendant,  disregarding  his  said  promise  and 
tmdertaking,  did  not  take  proper  care  of  said  palmleaf,  but,  solely 
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through  the  defendant's  want  of  proper  care,  said  leaf  rotted  and 
spoiled  and  became  wholly  valueless,  to  wit,  at  said  Halifax,  on 
the  first  day  of  May,  A.  D.  1850."  ^ 

Plea,  the  general  issue ;  trial  by  jury,  September  Term,  1855, — • 
Underwood,  J.,  presiding. 

The  plain tijQf  read  in  evidence  a  writing  signed  by  the  defendant, 
executed  January  5th,  1 850,  which  was  as  follows : 

"  Received  of  J.  S.  Brown,  one  hundred  pounds  No.  4  leaf, — 
"  three  hundred  and  thirty-eight  pounds  No.  3  do., — three  hundred 
"  and  eighteen  pounds  No.  2  do.,  which  I  agree  to  get  worked  into 
"  hats  as  soon  as  I  work  up  what  leaf  I  have  on  hand,  or  to  return 
"  it  to  Mr.  Brown  when  called  for. 

"  The  above  •  to  be  accounted  for.  No.  2  leaf  at  10  cents,  No.  3 
"  leaf  at  14  cents,  and  No.  4  leaf  at  1  s.  per  pound,  if  used." 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  that 
the  plaintiff*  delivered  to  the  defendant  the  leaf  specified  in  the 
contract  at  Halifax  J  that  in  February,  1851,  the  plaintiff"  called 
on  the  defendant  for  a  settlement  in  regard  to  the  leaf, — and  that 
the  leaf  had  then  nearly  spoiled  by  heating  and  moulding,  and  that 
the  same  was  occasioned  by  reason  of  its  not  having  been  taken 
out  of  the  sacks  after  it  was  left,  and  being  exposed  to  the  air. 

Here  arose  a  question  as  to  the  construction  to  be  given  to  the 
contract,  the  plaintiff  claiming  it  imported  a  sale,  and  vested  the 
title  in  the  defendant,  and  that  the  leaf  was  at  the  defendant's  risk. 
The  defendant  contended  that  it  imported  a  bailment  only,  with  a 
right  to  purchase.  The  court  decided  the  transaction  a  bailment, 
to  which  the  plaintiff  excepted. 

The  defendant  gave  evidence  tending  to  show  that  the  leaf,  when 
left,  was  put  in  the  defendant's  store-chamber,  in  the  sacks,  where 
the  defendant  had  usually  kept  his  leaf,  and  piled  up  in  a  part  of 
the  chamber  stated  by  the  plaintiff  to  be  suitable,  the  plaintiff  and 
defendant  being  there  together ;  and  that  the  leaf  there  remained 
in  the  same  condition,  without  being  disturbed  or  moved,  till  the 
plaintiff  called  in  February,  1851.  The  defendant's  evidence  fur- 
ther tended  to  show  that  since  1844,  he  had  stored  leaf  in  the  same 
chamber,  that  he  had  always  so  stored  it  in  the  original  sacks,  and 
that  he  did  not  open  them  except  as  his  customers  wanted  it ;  that 
he  never  had  any  injure  there,  although  some  had  been  kept  in  the 
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sack  a  year  and  a  half;  that  he  kept  one  sack  in  the  same  chamber 
with  the  leaf  in  controversy,  from  October,  1849,  to  April,  1852, 
unopened,  without  injury ;  and  the  defendant  testified  that  he  took  . 
the  same  care  of  the  leaf  in  controversy,  as  he  did  of  his  own,  as 
to  airing ;  and  that  he  never  took  his  own  out  of  the  sacks  to  air. 
The  defendant  called  several  witnesses  who  had  been  in  the  habit 
of  purchasing  palmleaf,  whose  testimony  tended  to  show  that  they 
were  in  a  habit  of  purchasing  in  sacks,  and  that  it  kept  without 
injury  in  the  sacks,  and  without  being  opened  and  exposed  to  the 
air ;  and  he  also  gave  evidence  tending  to  show  that  the  leaf,  when 
lef^,  was  damp  and  in  an  unmerchantable  condition,  and  that  the 
injury  arose  from  its  being  put  up  and  left  in  such  condition,  and 
not  fVom  want  of  care  on  his  part. 

The  defendant  offered  to  prove  that,  at  the  time  the  leaf  in  contro- 
versy was  left  with  him,  he  told  the  plaintiff,  just  before  executing 
the  receipt,  that  the  palmleaf  must  remain  at  the  plaintiff's  risk,  if 
he  left  it,  and  that  the  plaintiff  assented  to  it ;  to  this  testimony  the 
plaintiff  objected,  and  the  court  excluded  it,  to  which  the  defendant 
excepted. 

The  plaintiff  offered  evidence  to  prove  the  condition  in  which 
leaf  is  usually  put  up  for  the  trade ;  and  the  testimony  tended  to 
show  that  it  is  put  up  in  sacks  in  a  damp  state,  that  is,  so  damp  as 
to  be  in  the  best  condition  for  braiding ;  and  that  in  this  condition  it 
is  usual  to  sell  and  buy,  and  that  the  leaf  in  controversy  was  in  this 
condition  when  left.  The  plaintiff  also  offered  testimony  to  show 
the  necessity  and  custom  of  taking  leaf  from  the  sack  and  airing 
it,  if  kept  any  considerable  length  of  time ;  that  the  common  rule 
was  to  sack  the  leaf  when  sufficiently  damp  to  be  in  the  best  con- 
dition for  bi aiding,  and  that,  in  that  condition,  it  was  the  uniform 
practice  for  manufacturers  to  sell,  and  for  purchasers  to  buy ;  that 
leaf  thus  prepared  and  sacked  ready  for  market  and  for  braiding, 
was  likely  to  ii^ure  by  heating,  if  suffered  to  remain  in  the  sack 
unexposed  to  the  air  for  any  considerable  length  of  time,  especially 
in  warm  weather ;  to  all  which  the  defendant  objected,  but  the  court 
admitted  the  testimony,  to  which  the  defendant  excepted. 

The  court  charged  the  jury,  among  other  things  not  excepted  to, 
that  the  measure  of  care  the  defendant  was  bound  to  bestow  on  the  J  i 
leaf  while  in  his  possession,  until  called  for,  or  until  the  defendant/  /' 
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should  notify  the  plaintiff  of  his  election  not  to  purchase,  was  ordi' 
nary  care  ;  and  that  if  the  jury  found  that  the  defendant  was  want- 
ing in  ordinary  care  and  prudence  in  looking  to  and  preserving  the 
leaf  from  injury  by  heating,  and  the  injury  arose  from  such  want 
of  care,  the  defendant  would  be  liable,  provided,  however,  they 
should  further  find  that  the  leaf,  when  delivered,  was  sacked  in 
proper  condition  to  be  marketed ;  that  it  was  incumbent  on  the 
plaintiff,  in  order  to  recover,  to  show  that  he  delivered  the  leaf 
in  a  proper  marketable  condition,  as  to  dryness  or  dampness,  and 
in  order  to  this,  the  jury  must  be  satisfied  that  the  leaf,  when  de- 
livered, was  in  a  condition  suitable  for  the  object  for  which  it  was 
designed,  and  in  which  it  was  usual  for  manufacturers  to  sell  and 
purchasers  to  buy,  and  if  the  jury  found  that  it  was  not  in  that 
condition  when  delivered,  but  that  it  was  put  up  and  delivered  too 
damp,  either  by  design  or  accident,  and  this  contributed  to  the 
heating  and  injury,  the  plaintiff  could  not  recover. 

To  this  charge  the  defendant  excepted.  The  jury  returned  a 
verdict  for  the  plaintiff;  afler  which  the  defendant  moved  in  arrest 
of  judgment,  that  the  declaration  was  insufiUcient,  &c  This  mo- 
tion was  overruled,  to  which  the  defendant  also  excepted. 

C  i\r.  Davenport  and  D.  S^  G.  B.  KeUogg  for  the  defendant. 
Butler  ^  K/wwUon  and  H.  JS,  Stoughton  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  The  declaration  in  this  case  contains  two  special 
counts  in  assumpsit,  and  also  the  general  counts.  The  contract 
was  read  in  evidence,  on  the  trial  of  the  case,  without  objection. 
It  appears  from  the  case,  that  the  defendant  received  from  the 
plaintiff  seven  hundred  and  fifty-six  pounds  of  palmleaf,  under  an 
agreement  to  manufacture  it  into  hats  as  soon  as  he  had  worked  up 
the  material  he  then  had  on  hand,  or  to  return  it  to  the  plaintiff 
when  called  for.  If  the  leaf  was  manufactured,  it  was  to  be  ac- 
counted for  at  different  prices.  The  leaf  was  never  used  for  that 
purpose,  and  it  appears  that  it  became  much  injured  while  in  the 
defendant's  hands,  by  heat  and  mildew.  The  plaintiff  insisted  that 
the  contract  was  one  of  sale.  The  court  held  that  it  was  one  of 
^bailment  merely,  and  to  that  ruling,  exceptions  were  taken.    We 
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thiiik  the  decision  of  the  court  was  correct  on  that  subject  As  the 
leaf  was  never  worked  into  hats,  the  question  does  not  arise  in  the 
ease  to  whom  the  hats  would  belong  if  thej  had  been  manufactured. 
It  is  obvious  that,  so  long  as  the  leaf  was  unmanufactured,  it  re- 
mained the  plaintiff's  property,  as  the  identical  leaf  was  to  be  re- 
turned to  him  on  demand.  That  is  the  express  provision  of  the 
contract  While  the  leaf  remained  in  that  state,  the  duties  and 
obligations  arising  out  of  the  relation  of  bailor  and  bailee  existed 
between  them.  That  relation  necessarily  results  from  the  fact  that 
a  property  in  the  leaf,  while  in  that  state,  remained  in  the  plaintiff. 

The  testimony  offered  by  the  defendant  to  prove  that  an  agree- 
ment was  made,  at  the  time  the  leaf  was  left  with  him,  that  it  was 
to  remain  at  the  plaintiff's  risk,  was  properly  rejected  by  the  court 
The  written  contract  is  certain  and  specific  in  its  provisions ;  there 
is  no  ambiguity  in  relation  to  that  matter  that  requires  explanation. 
It  is  as  incompetent  for  the  defendant  to  change  or  alter  the  legal 
effect  of  that  contract,  as  it  is  to  change  its  language.  On  that 
particular  bailment,  the  law  imposed  specific  duties  and  liabilities. 
To  change  those  duties,  or  to  create  different  liabilities,  by  the  in- 
troduction of  that  testimony,  would  add  provisions  to  it  not  ex- 
pressed in  the  contract  The  general  principle,  that  parol  contem- 
poraneous evidence  cannot  be  received  to  contradict  or  vary  the 
terms  of  a  written  agreement,  will  equally  exclude  all  such  evidence 
to  vary  its  legal  effect 

We  perceive  no  objection  to  the  admission  of  the  testimony  which 
was  offered  for  the  consideration  of  the  jury  by  the  plaintiff,  as  well 
as  that  offered  by  the  defendant,  in  relation  to  the  condition  of  the 
leaf  when  left,  and  the  care  subsequently  exercised  over  it  by  the 
defendant ;  nor  to  the  testimony  in  relation  to  the  usage  and  cus- 
tom in  packing  leaf  for  market,  as  also  the  necessity  and  custom  of 
taking  the  leaf  from  the  sacks  and  exposing  it  to  air  to  prevent  its 
becoming  injured  and  valueless.  In  relation  to  all  that  testimony 
it  may  be  observed,  that  it  was  not  offered  to  control  or  in  any  way 
to  affect  the  contract  between  the  parties*  Its  object  was  simply 
to  ascertain  the  character  and  degree  of  care  which  the  defendant 
should  have  exercised,  and  that  which  he  did  exert  over  the  prop- 
erty while  it  was  in  his  possession.    The  question  in  issue  was, 
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whether  the  defendant  had  been  guilty  of  negligence  in  taking  care 
of  that  property  while  it  was  in  his  charge.  On  that  question,  the 
evidence  was  proper  for  the  consideration  of  the  jury,  that  the  leaf 
was  placed  in  a  chamber  selected  by  the  plaintiff,  and  which  he 
thought  was  suitable,  and  that  leaf  had  been  kept  there  in  that 
manner  without  injury.  It  was  proper  also  to  show  that  the  leaf 
was  damp  and  in  an  unmerchantable  condition  when  it  was  lef^, 
and  that  the  injury  arose  from  that  cause,  and  not  from  the  want 
of  care  on  the  part  of  the  defendant.  On  the  other  hand,  it  was 
proper  for  the  plaintiff  to  show  that  it  was  usual  and  customary  to 
put  leaf  in  sacks  in  a  damp  state  for  market,  that  it  was  usually 
bought  and  sold  in  that  way,  and  also  the  necessity  and  custom  of 
taking  the  leaf  from  the  sacks  and  exposing  it  to  the  air.  The 
defendant,  being  a  manufacturer  of  leaf  into  hats,  and  having  re- 
ceived this  leaf  for  that  purpose,  is  supposed  to  know  what  is  nec- 
essary, and  the  kind  of  care  required  to  preserve  it.  On  that  sub- 
ject, contradictory  as  the  testimony  may  be,  it  became  a  question 
for  the  jury  to  determine,  under  proper  instructions  from  the  court, 
whether  the  defendant  exercised  proper  prudence  and  care  in 
taking  charge  of  that  property,  while  it  was  in  his  possession^ 

The  court  properly  charged  the  jury  that  the  defendant  was 
bound  to  exercise  ordinary  care  in  preserving  the  property  from 
injury ;  not  that  care  which  the  defendant  exercised  over  his  own 
property,  but  that  care  which  men  of  ordinary  prudence  and  judg- 
ment exercise  over  property  of  their  own.  Taking  the  whole  con- 
tract together,  it  is  obvious  that  the  bailment  was  one  of  mutual 
benefit  The  plaintiff  was  to  derive  benefit  from  the  disposition 
and  manufacture  of  the  leaf  into  hats,  and  the  defendant  in  manu- 
facturing them.  It  was  ordinary  care,  therefore,  that  the  defend* 
ant  was  bound  to  exercise  over  that  property.  The  jury  have 
found,  by  their  verdict,  that  the  defendant  did  not  exercise  that  de- 
gree of  care,  and  that  the  injury  to  the  leaf  was  occasioned  by  it. 
We  see  no  error  in  the  decision  of  the  court  on  the  trial  of  the 
case^  and  the  verdict  of  the  jury  is  conclusive  as  to  the  facts.  The 
exceptions  allowed  to  both  parties  are  overruled,  and  the  judgment 
of  the  county  court  is  affirmed. 

The  declaration,  we  think,  can  be  sustained  on  this  motion  in 
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arrest  It  is  very  informal,  and  would  be  defective  on  demurrer, 
and  there  are  also  material  variances  between  the  proof  and  the 
declaration,  but  no  objections  have  been  taken  of  that  character. 
Every  reasonable  presumption  should  be  made  after  verdict  to  sus- 
tain the  declaration;  17  Vt  464.  The  motion  in  arrest  is,  there- 
fore, overruled. 


William  H.   Snow  v.  Gideon  N.   Parsons  and  John  S« 

Parsons. 

Use  of  running  streams.     Question  as  to  its  reasonableness* 

Evidence, 

Uses  to  which  the  wat^r  of  runninic  streams  may  be  applied ;  and  considerations  de- 
termining the  extent  or  manner  of  such  use. 

The  reasonableness  of  the  use  of  a  stream  of  water  in  a  particular  manner,  or  for  a 
particular  purpose,  and  the  extent  to  which  a  proprietor  below  must  submit  or  ac- 
comodate himself  to  the  inconveniences  arising  therefrom,  when  it  i^in  its  na^ 
tur^doubtfhl^s  a  question  of  fact.  And  In  determining  it,  testimonj  showing 
the  uniform  custom  of  the  country  in  reference  to  it,  is  admissible. 

Action  on  tI^e  cas6  for  the  obstruction  of  the  plaintiff's  wa- 
ter-wheel by  the  tan-bark  discharged  at  the  defendants'  tannery  on 
the  stream  above,  and  suffered  to  float  down  to  the  plaintiff's  mill. 
The  action  was  referred,  and  the  referee  reported  the  following 
facts. 

The  plaintiff  was  the  owner  of  a  saw-mill  in  West  Dover,  upon 
a  branch  of  Deerfield  River,  together  with  a  privilege  of  water  to 
operate  the  same  from  1842  to  1845,  when  he  sold  them^  and  from 
1849,  when  he  re-purchased,  until  the  commencement  of  this  suit. 

In  1844  a  tannery  was  erected  upon  the  same  stream,  about  a 
mile  and  three  fourths  above  the  plaintiff's  saw  mill,  and  was  so 
situated  that  the  tan  vats  were  directly  over  the  stream,  and  the 
spent  tan  was  discharged  into  the  stream,  and  carried  by  the  wa- 
ter down  to  and  by  the  plaintiff's  saw-milL     On  the  4th  of  Octo- 
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ber,  1849,  the  defendants  purchased  the  said  tanneiy,  and  have 
ever  since  continued  to  own  and  occupy  it,  using  yearly  a  large 
amount  of  tan-bark,  which,  after  being  used,  was  discharged  into 
the  stream  and  suffered  to  float  down  the  same.  A  portion  of  this 
tan-bark  floated  down  and  lodged  in  the  plaintiff's  pond,  where  it 
accumulated  to  considerable  extent,  and  some  floated  into  the  flume 
to  the  plaintiff's  mill,  which  somewhat  incommoded  him.  Some- 
times the  tan-bark  would  accumulate  so  as  to  somewhat  impede 
the  flow  of  the  water  into  the  flume,  but  it  did  not  appear  that  the 
plaintiff  had  sustained  much  inconvenience  from  that  cause,  as  it 
was  easily  removed,  and  the  obstruction  did  not  often  occur.  The 
tan-bark  accumulated  in  the  plaintiff 's  pond  much  more  rapidly  af- 
ter the  defendants  commenced  operating  the  tan  works  in  1849, 
and  was  doubtless  owing  to  the  increased  quantity  of  bark  used  at 
the  tannery;  and  after  October,  1849,  portions  of  it  lodged  in  and 
upon  the  plaintiff's  saw-mill  wheel,  whereby  the  same  was  impeded 
and  repeatedly  stopped,  and  the  plaintiff  was  thereby  subjected  to 
some  little  delay  in  operating  the  mill,  and  labor  in  removing  the 
obstruction  and  getting  the  wheel  in  motion.  The  wheel  was  of 
cast  iron,  and  kn#wn  as  the  Fergerson  reaction  wheel,  and  was  so 
constructed  that  when  tan-bark  lodged  in  it,  it  was  somewhat  difli- 
cult  to  remove  it,  but  it  might  have  been  altered  without  impairing 
its  usefulness,  and  at  a  small  expense,  so  that  the  tan-bark  would 
not  impede  or  affect  its  operations ;  and  prior  to  1846  the  wheel 
used  was  of  a  different  construction,  and  was  not,  and  would  not  be 
obstructed  or  injuriously  affected  in  any  way,  by  the  floating  down 
of  the  tan-bark. 

Upon  the  hearing  before  the  referee  the  defendants  offered  to 
prove  that  it  had  been  the  universal  and  uniform  custom  and  prac- 
tice in  all  the  counties  of  this  state  to  discharge  the  spent  bark  of 
tanneries  into  the  streams  on  which  they  were  situated,  ever  since 
the  country  was  first  settled,  and  that  dam  owners  situated  below 
on  the  streams  had  never,  so  far  as  the  witnesses  knew,  disputed 
the  right  to  do  so  until  now  ;  and  that  tanneries  could  not  be  con- 
ducted at  any  profit  without  that  means  of  disposing  of  their  spent 
tan-bark,  and  that  the  withholding  such  use  of  the  streams  from 
tanners,  would,  in  the  belief  of  the  witnesses,  have  excluded  that 
branch  of  industry  from  this  state  ;  and  that  the  same  custom  and 


CIRCUIT  SESSION,  OCT.,  1856.  461 

Snow  9.  Fanons. 

-I  --!■■■'  I 

the  same  practice  had  unifbrmlj  prevailed  in  all  the  states  and 
counties  of  New  England,  so  far  as  the  witnesses  had  had  oppor- 
tunity of  knowing. 

To  this  testimony  the  plaintiff  objected.  The  defendants  ad- 
mitted that  prior  to  1844,  t^ere  was  no  tannery  on  this  stream. 
The  referee,  intending  to  decide  according  to  law,  excluded  the  tes- 
timony offered ;  and  the  right  of  the  plaintiff  to  recover  upon  the 
foregoing  facts  was  submitted  by  the  referee  to  the  court ;  the  dam- 
ages being  assessed  at  forty  dollars,  if  the  plaintiff  was  entitled  to 
recover. 

The  county  court,  September  Term,  1854, — ^Underwood,  J., 
presiding, — ^rendered  judgment,  upon  the  report,  for  the  plaintiff. 
Exceptions  by  the  defendants. 

•/.  2>.  Bradley/  and  Butler  Sf  KnowUon  for  the  defendants. 

Skqfter  4*  Davenport  for  the  plaintiff. 

The  evidence  offered,  as  to  the  universal  and  uniform  custom 
and  practice  of  tanneries,  was  rightly  excluded  by  the  referee.  So 
also  as  to  the  **  acquiescence  of  mill  owners  below.** 

If  such  custom  exists  it  must  be  either  a  general  or  particular 
custom.  It  is  not  a  general  custom,  for  if  it  were,  it  would  be  a 
part  of  the  law  of  the  land,  of  which  the  courts  would  take  notice, 
and  would  not  require  proof.  It  is  not  a  good  ^  particular  cus- 
tom,** for  1st,  it  is  in  derogation  of  common  right  2d.  It  lacks  the  re. 
quisites  of  a  good  custom.  It  is  not  "  ancient,**  for  it  appears,  on  the 
face  of  the  offer,  that  there  was  a  time,  within  legal  memory,  when 
it  did  not  exist  It  has  not  been  ^  continued.*'  It  is  not  **  certain." 
It  is  unreasonaile ;  it  has  not  been  ^  acquiesced  '*  in ;  dd,  the  ^  acqui- 
escence" spoken  of  in  the  offer,  amounts  to  nothing  as  to  us,  for  we 
have  not  acquiesced ;  had  we  done  so  for  15  years  the  case  would 
wear  a  different  aspect 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Redfield,  Ch.  J.  The  important  and,  as  I  think,  the  only 
question  in  this  case,  is  whether  it  is  proper  for  extensive  tanner- 
ies, upon  moderate  sized  streams,  to  expend  their  refuse,  or  spent 
bark,  into  the  stream.  In  regard  to  many  uses  of  the  water  in 
streams,  it  has  been  so  long  settled  by  common  consent,  or  is  so 
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obvious  in  itself,  that  it  is  determinable,  as  matter  of  law.  Such 
are  the  uses  for  irrigation,  for  propelling  machinery,  and  for  water- 
ing cattle,  and  some  others.  And  in  regard  to  some  debris  or  waste 
deposits  in  such  streams,  there  would  seem  to  be  no  question. 
The  uniform  practice,  the  convenience,  and  in  some  instances  the 
indispensable  necessity,  would  seem  sufficiently  to  decide  such  cases. 
Among  these  may  be  named  the  infusion  of  soap  dyes,  and  other 
materials  used  in  manufacturing,  into  the  streams  by  which  the 
machinery  is  propelled.  The  deposit  of  saw-dust,  to  some  extent, 
is  nearly  indispensable  in  the  running  of  saw-mills,  and  most  other 
macliinery  used  in  the  manufacture  of  wood,  and  propelled  by  wa- 
ter power. 

The  reasonableness  of  such  use  must  determine  the  right,  and 
this  must  depend  upon  the  extent  of  detriment  to  the  riparian  pro- 
prietors below.  If  it  essentially  impairs  the  use  below,  then  it  is 
unreasonable  and  unlawful,  unless  it  is  a  thing  altogether  indispen- 
sable to  any  beneficial  use  at  every  point  of  the  stream.  An  ex- 
tent of  deposit,  which  might  be  of  no  account  in  some  streams, 
might  seriously  affect  the  usefulness  of  others.  So,  too,  a  kind  of 
deposit,  which  would  affect  one  stream  seriously,  would  be  of  little 
importance  in  another  There  is  no  doubt  one  must  be  allowed  to 
use  a  stream  in  such  a  manner  as  to  make  it  useful  to  himself,  even 
if  it  do  produce  slight  inconvenience  to  those  below.  This  is  true 
of  everything  which  we  use  in  common  with  others.  The  air  is 
somewhat  corrupted  by  the  most  ordinary  use ;  lai^e  manufactur- 
ing establishments  affect  it  stUl  more  seriously ;  and  some,  by  rea- 
son of  their  vicinity  to  a  numerous  population,  become  so  offensive 
and  destructive  of  comfort,  and  health  even,  as  to  be  regarded  aB 
common  nuisances.  Within  reasonable  limits,  those  who  have  a 
common  interest  in  the  use  of  air  and  running  water,  must  submit 
to  small  inconveniences  to  afford  a  disproportionate  advantage  to 
others. 

It  seems  to  us  that  this  question  of  the  reasonableness  of  the  use 
of  a  stream,  when  it  is  not  settled  by  custom,  and  is  in  its  nature 
doubtful,  should  always  be  regarded  as  one  of  fact,  to  be  determin- 
ed by  the  tribunal  trying  the  facts.  In  the  present  case  it  does 
not  seem  to  have  been  treated  in  that  light,  unless  we  regard  i\ie 
judgment  of  the  county  court  in  favor  of  the  plaintiff,  as  determin- 
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ing  it  And,  as  much  of  the  testimony  rejected  might  have  had  an 
important  bearing  upon  this  question,  and  no  notice  is  taken  of  this 
point  either  in  the  report  or  the  judgment,  we  must  suppose  it 
was  not  the  purpose  of  the  county  court  to  decide  the  case  upon 
that  ground.  Indeed,  the  report  furnished  no  adequate  materials 
for  such  a  determination.  That  portion  of  the  defendant's  offer 
which  tended  to  show  that  tanneries  could  not  be  operated  to  any 
useful  purpose,  without  thus  disposing  of  their  waste  bark,  was  al- 
most a  cardinal  point,  in  determining  the  main  question,  and,  if 
shown  to  the  extent  offered,  might  justify  the  court  in  finally  re- 
quiring the  proprietors  below  to  submit  to  some  inconvenience  that 
those  above  might  not  be  deprived  of  all  benefit  of  the  stream  for 
this  kind  of  manufacture.  And  the  reasonableness  of  plaintiffs  sub- 
mitting to  this  inconvenience  must  depend  upon  its  extent,  and  the 
comparative  benefit  to  the  defendants,  to  be  judged  of  by  the  triers 
of  the  facts. 

This  must  be  determined  upon  general  principles  applicable  to 
the  entire  business  of  tanning,  and  the  importance  of  discharging 
its  waste  materials  in  this  mode,  and  the  probable  inconvenience  , 
of  those  below.  And  if,  in  this  view,  they  regard  the  use  as  an 
unlawful  one,  then  surely  the  defendants  are  liable  to  all  damage 
sustained  by  the  plaintiff,  whether  he  teight  have  used  a  wheel  less 
liable  to  such  injury,  or  not. 

But  if  the  use  is  fairly  to  be  regarded  as  a  lawful  one,  then, 
probably,  the  plaintiffs  should  have  conformed  their  machinery  to 
the  altered  circumstances  of  the  stream.  And  if  the  defendants 
use  of  the  stream  is  a  lawful  and  allowable  one,  it  will  make  no 
difference  that  the  plaintiff's  mill  was  first  erected,  if  it  had  not 
been  in  operation  a  sufiicient  length  of  time  to  acquire  any  pre- 
scriptive" right  to  use  the  water  in  an  extraordinary  manner. 
And  as  the  plaintiff's  present  wheel  was  put  into  his  mill  after  the 
defendants'  tannery  was  in  operation,  and  his  other  wheel  would 
not  have  been  unfavorably  affected  by  bark,  nothing,  by  way  of 
prescription,  or  license,  or  prior  occupancy,  can  probably  be  claimed. 

And  upon  the  question  of  the  reasonableness  of  the  defendants' 
use  of  the  stream,  it  seems  to  me  the  uniform  custom  of  the  coun- 
try for  generations,  would  be  of  some  significance  in  determining 
its  reasonableness.    A  uniform  general  custom  upon  this  subject^ 
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ought,  upon  general  principles,  to  have  a  controlling  force.  We 
think,  therefore,  the  case  should  go  back  to  be  determined,  upon 
the  question  of  fact,  of  the  reasonableness  of  the  use  by  the  defend- 
ants ;  1st,  upon  general  grounds ;  2d,  the  peculiar  facts,  if  anj, 
affecting  the  reasonableness  of  the  use  in  this  particular  case. 

In  regard  to  the  usage  in  the  country  as  to  tanneries,  for  gener- 
ations, without  controversy,  if  shown  as  offered  to  be,  and  if  it  is 
all  one  way,  it  would  have  almost  the  force  of  law.  For  all  the 
cases  which  we  have,  where  reasonable  care  and  diligence  can  be 
determined  as  questions  of  law,  without  going  to  the  jury,  have 
grown  up  out  of  the  practice  of  particular  classes  of  persons,  which, 
becoming  settled  and  uniform,  and  known  to  all,  is  declared  by  the 
court  as  a  rule  of  law ;  which,  while  it  was  uncertain,  was  matter  of 
fact  to  be  determined  by  the  jury.  A  familiar  instance  of  this  is 
the  demanding  payment,  and  giving  notice  of  dishonor  of  bills  and 
notes,  which  is  now  fixed  to  the  day  the  note  or  bill  becomes  due, 
and  giving  notice  by  the  mail  of  the  next  day.  Formerly  this  was 
submitted  to  a  jury  of  merchants,  who  determined  the  reasonable- 
ness of  demand  and  notice  upon  the  particular  facts  in  the  case, 
with  reference  to  the  more  common  usage  of  merchants. 

So,  too,  in  this  particular  business,  if  the  court  were  tanners,  we 
might  be  able  to  say  that  bark  must,  of  necessity,  be  spent  in  the 
stream  in  order  to  carry  on  the  work  at  all,  or  that,  in  fact,  the 
bark  did  not  essentially  injure  the  proprietors  below,  or  we  might 
know  the  contrary  of  both  propositions.  But  not  being  such,  it 
seems  to  us  as  much  matter  of  &ct  as  any  other  question  of  reason- 
able care  and  diligence. 

It  is  settled  law,  that  every  riparian  proprietor  may  use  the  wa- 
ter for  purposes  of  manufacture,  but  so  use  it  as  not  unnecessarily 
to  abridge  the  use  to  others ;  i.  e^  every  such  proprietor  may  use 
it  with  care  and  prudence.  What  care  and  prudence  is,  in  such 
case,  must  depend  upon  the  facts  of  each  case,  the  conclusion  to  be 
drawn  by  the  triers  of  the  fact.  And  to  assist  them  in  making  this 
conclusion,  if  they  are  not  themselves  experts  in  the  business,  they 
are  entitled  to  have  the  experience  and  wisdom  of  such  as  are  ex- 
perts, to  enable  them  to  judge  of  the  reasonableness  of  the  particu- 
lar use. 

The  measure  of  reasonable  care  and  prudence  in  such  eases,  is 
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that  which  prndent  and  careful  men  exercise  in  the  management 
of  their  own  business.  And  how  are  we  to  know  this  without 
piroof,  in  those  departments  of  business  with  which  we  are  not  fa» 
miliar  ?  Proof  that  all  prudent  and  careful  men,  in  the  manage- 
ment of  this  business,  pursued  a  given  course,  and  that  others  ac- 
quiesced in  that  course,  without  objection,  would  seem  to  be  of  the 
▼ery  essence  of  the  inquiry  before  the  jury,  in  suQh  cases. 
Judgment  reversed,  and  case  remanded. 


Babd  p.  Page  p.  Lewis  M.  Olcott,  John  Henbt  Davis 

Ain>  James  Bennett. 

[IN  CHANCERY.] 

JUahiU^  of  ctiiignee  or  othtr  tnutee  for  $ale$  hy  bartery  exchangty 
OIF  on  credity  or  on  neg/ket  to  keep  accounti.  Grounds  of  liabUiUy 
to  he  charged  in  bilL  Parties  to  ttdt  in  chancery*  Want  of 
proper  partiei  to  be  oibjeeted  to  in  answer* 

An  assignee  or  other  trustee  who  sells  trust  property  tj  way  of  barter,  or  exchange, 
or  on  credit,  sboold  be  charged  with  the  cash  valae  of  the  property  at  the  time  of 
the  sale,  and  the  Interest  thereon  from  that  tiine;— onleM  In  the  case  of  a  barter  or 
exchange  those  in  Interest  elect  to  affirm  it. 

If  he  neglects  to  keep  flill  and  Ihir  aooonnts  of  soch  sales,  and  their  amoont  eannot 
be  ascertained  by  him,  he  should  be  charged  with  the  raltte  of  the  property  and 
Intersst. 

Upon  a  bill  in  chancery  against  an  assignee  or  other  tnistee,  for  a  breach  of  his 
trust,  he  should  be  held  to  account  only  for  such  neglects  or  breaches  of  duty  as 
•re  ohaiged  In  the  bilL 

The  preftrred  creditors  in  an  assignment  need  not  be  made  parties  to  a  bill  for  an 
account,  brought  against  the  assignee,  by  a  general  creditor  who  claims  only  the 
benefit  of  such  a  balance  as  shall  remain  alter  paying  the  preftrred  creditors. 

If  the  want  of  proper  parties  to  a  bill  in  chancery  is  not  insisted  on  In  the  answer, 
it  cannot,  as  a  general  rule,  be  insisted  on  at  the  hearing. 

Appeal  from  the  court  of  chancery.    The  bill  charged  that  the 
defendant  Bennett,  having  been  in  trade  at  Rockingham,  apd  being 

81 
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in  failing  circumstances,  made  an  assignment  to  the  defendants  Ol- 
cott and  Davis,  February  28,  1842,  of  all  his  property,  consisting 
of  a  lot  of  land  with  a  house,  store  and  bam  upon  it,  a  store  of 
goods  and  other  articles  of  personal  property,  and  all  his  choses  in 
action,  to  pay,  firstly^  Francis  Bennett,  Lewis  M.  Olcott^  Aramitta 
Wright,  Elvira  Henry,  Thomas  Dixon,  Elias  Olcott,  Jonas  Proc- 
tor, and  the  debts  for  which  Lewis  M.  Olcott  was  holden ;  secondly, 
the  drafts  accepted  by  Leach  &  £lliott  on  Bennett's  account,  and 
debts  due  Wentworth,  Bingham  Sc  Co. ;  thirdly^  all  other  creditors 
ratably :  and  averred  that  the  orator  was  the  owner  of  claims,  ex- 
isting at  the  time  of  the  assignment,  to  the  amount  of  $768.03; 
that  they,  Olcott  and  Davis,  accepted  the  trust  and  took  possession 
of  all  of  Bennett's  estate,  goods  and  chattels,  and  choses  in  action, 
to  the  amount  of  $20,000 ; — that,  in  violation  of  their  duties,  they 
sold  a  large  amount  of  the  assets  to  irresponsible  persons  on  credit, 
and  unreasonably  and  unjustifiably  neglected  the  collection  thereof, 
to  the  amount  of  $4,000,  whereby  the  same  was  wasted  and  lost; — 
that  they  had  converted  into  money  a  great  portion  of  the  property 
and  collected  lai^  sums  of  money  from  the  choses  in  action,  more 
than  sufficient  to  pay  all  Bennett's  debts,  including  the  orators,  and 
the  expenses  of  the  assignment:  and  prayed  that  an  account  might 
be  taken  of  what  was  4ue  to  the  orator,  and  of  what  the  defend- 
ants Olcott  and  Davis  had  received,  or  might  have  received,  but 
for  their  carelessness  and  negligence,  and  of  all  the  funds  remain- 
ing ;  and  that  they  be  decreed,  after  pajring  the  preferred  creditors, 
to  pay  to  the  orator,  and  such  other  creditors  as  shall  come  in,  &&, 
a  pro  rata  dividend,  and  for  further  relief. 

The  defendant  Olcott  answered,  admitting  the  assignment  and 
that  he  and  Davis  accepted  the  trust,  took  possession  of  the  prop- 
erty and  made  an  inventory ;  and  stated  that  at  the  time  of  the 
assignment  he  did  not  know  much  about  Bennett's  property  or  lia- 
bilities, but  soon  afterwards  he  ascertained  that  the  property  would 
not  more  than  pay  the  preferred  creditors ; — ^that  he  sold  the  real 
estate  to  Calvin  Simonds,  for  $1,100 ; — ^that  on  the  27th  of  August, 
1843,  there  remained  in  his  and  Davis'  hands  personal  property  a&d 
choses  in  action  uncollected  to  the  nominal  amount  of  $3,505.16, 
much  of  which  was  poor  and  worthless ; — ^that  afler  the  making  of 
the  assignment  and  before  August  27, 1843,  he  had  collected  of  the 
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cboses  in  action  $3,173.16,  and  that  during  said  period  he  had  paid 
to  preferred  creditors  $3,156.05, — and  denied  that  anj  part  of  the 
funds,  to  his  knowledge  or  belief,  had  gone  to  the  use  of  Bennett ; 
and  further  stated  that,  August  27,  1843,  ascertaining  that  Calvin 
Simonds  had  purchased  in  the  outstanding  preferred  claims,  and 
that  the  assigned  property,  then  in  the  assignees'  hands,  was  not 
more  than  sufficient,  and,  the  defendant  believed,  not  quite  sufficient 
to  pay  the  preferred  claims,  he,  at  the  request  of  Simonds  and  Ben- 
*  nett,  delivered  the  property  then  remaining  on  hand  to  Simonds,  to 
be  applied,  as  far  as  it  would  go,  to  pay  the  preferred  debts,  and 
that  he  gave  his  own  note  to  Dixon  for  his  preferred  daim  of 
$1,070,  which,  at  the  time  of  said  transfer,  Simonds  undertook  to 
pay,  but  did  not,  and  the  defendant  had  been  compelled  to  pay  it ; 
that  he  had  spent  much  time  and  labor  and  had  been  at  great  ex- 
pense in  executing  the  trust,  for  which  he  had  received  no  remu- 
neration. 

Exceptions  were  taken  to  the  answer :  and  thereafter  an  addi- 
tional answer  was  filed,  stating  that  it  was  impossible  to  state  accu- 
rately the  amount  of  goods  sold,  because  the  store  was  kept  open 
and  the  goods  sold  for  cash,  barter,  or  credit,  as  before  the  assign- 
ment; no  account  was  kept  of  the  cash  sales,  and  the  proceeds 
were  put  in  with  the  other  cash,  and  used  only  for  the  purposes  of 
the  assignment;  that  no  memorandum  was  made  of  exchanges, 
and  that  goods  sold  on  credit  were  usually  charged  on  blotters,  but 
sometimes  notes  and  receipts  were  taken ;  that  the  blotters  could 
not  all  be  found,  and,  if  ^ound,  would  not  show  the  true  account  of 
the  sales  of  the  goods  cusigitedy  as  they  included  charges  for  goods 
^%ceived  in  exchange  and  upon  account ;  and  giving  a  list  of  all 
the  amounts  due  for  goods  sold  August  27, 1843,  which  were  trans- 
ferred on  that  day  to  Simonds,  of  which  $120  was  for  goods  sold 
Wm.  B.  Perry,  who  was  then  good,  but  failed  soon  after,  and  the 
debt  became  worthless ;  $100  for  the  note  of  R.  S.  Bennett,  con- 
sidered good  when  taken,  but  which  turned  out  to  be  worthless ; 
$374.13  for  accounts  payable  in  lumber,  mostly  in  Peru,  worth 
much  less  than  their  nominal  amount,  and  stating  that  many  other 
of  the  demands  in  the  list  became  and  were  of  no  value;  and  in- 
sisted that  he  acted  in  good  faith,  and  with  due  care  and  prudenoey 
and  with  due  regard  to  the  interests  of  all  persons  concerned ;  de- 
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nied  that  he  sold  any  part  of  the  assets  to  an  j  person  who  was 
irresponsible  at  the  time  of  the  sale  or  that  he  had  any  reas<m  to 
believe  would  become  so  before  the  expiration  of  a  reasonable 
credit,  or  that  he  unreasonably  or  unjustifiably  neglected  to  make 
collections,  &c 
The  chancellor  dismissed  the  bill  and  the  orator  appealed. 

££ffes  4'  Bradley  for  the  orator. 

W.  C.  Bradley  aud  D.  ^  G.  R  KeUogg  for  the  defendants. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Bennett,  J.  We  think  the  decree  of  the  chancellor,  dismissing 
the  bill,  should  be  reversed,  and  the  cause  be  remanded  to  the 
chanoeUor  with  instructions  to  send  it  to  a  master,  in  order  that  he 
may  make  a  full  and  complete  statement  of  the  accounts  of  the 
trustee  Olcott,  under  the  assignment,  detailing,  with  all  convenient 
certainty,  his  proceedings  under  the  trust,  and  the  report  to  be 
made  to  the  chancellor  for  his  action  thereon,  as  to  him  shall  seem 
meet  and  proper;  the  death  of  Davis,  his  co-assignee,  havmg  now 
been  suggested  on  the  record.  This  court,  however,  will  indicate 
to  the  chancellor  certain  principles  which  should  be  adopted  by  the 
master  in  taking  the  accounts,  leaving  other  principles  to  be  settled 
by  the  chancellor,  if  found  necessary. 

So  fiur  as  the  trustee  sold  the  property  of  James  Bennett  upon 
credit,  he  should  be  charged  with  the  cash  value  of  the  property  at 
the  time  of  the  sale,  and  interest  on  the  same  from  the  time  of  the 
sale ;  and  cases  no  doubt  might  arise,  upon  a  proper  bill,  in  which 
the  trustee  should  be  made  chargeable  for  a  depreciation  in  the 
value  of  the  property  before  the  sale,  if  he  has  been  guflty  of  cul* 
pable  negligence  in  not  effecting  an  earlier  sale.  In  New  York,  it 
is  fully  settled  that  an  express  power  given  to  the  assignee  to  sell 
on  credit,  renders  the  assignment  void,  as  against  creditors,  upon 
the  ground  that  it  may  delay  them.  See  Barney  v.  Griffin^  2 
Comstock  365 ;  Nicholson  v.  Leavitt,  2  Selden  510 ;  Burdick  v. 
Post,  12  Barb.  168,  and  affirmed  in  the  court  of  appeals;  see  2 
Selden  522 ;  and  the  same  principle  was  again  fully  recognized 
by  the  court  of  fippeqlS}  in  Kdlog^  v.  Slausotiy  1  Keman  304. 
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We  are  well  satisfied  with  the  views  of  the  New  York  courts  upon 
this  point,  and,  for  the  reasons  upon  which  those  cases  are  based, 
the  cases  themselves  may  be  referred  to.  Though  this  question 
has  been  somewhat  discussed  of  laite,  in  our  courts,  yet  I  am  not 
aware  that  we  have  had  any  express  adjudication  upon  it  The 
case  of  Mussey  et  oL  v.  Natfes  et  oL,  26  Yt.  462,  was  decided  upon 
a  construction  of  the  assignment,  the  court  holding  that  no  express 
power  of  sale  on  credit  was  given  in  the  instrument,  and  none 
should  be  intended  in  order  to  vitiate  the  assignment.  It  cannot 
be  claimed  that  the  present  assignment  gave  a  power  to  sell  on 
credit,  and  the  sale  on  credit  was  a  violation  of  the  trust.  It  wiU 
not  be  claimed  that  the  trustee  should  be  allowed  to  sell  on  credit^ 
and  yet  hold  the  assignment  void  if  it  provided  for  such  a  sale  in 
eaqfress  terms.  Trustees,  acUng  in  good  faith,  and  with  due  dili- 
gence, should  be  entitled  to  an  indulgent  consideration  of  the  court, 
yet  if  they  betray  their  trust,  or  have  been  guilty  of  culpable  neg* 
ligence,  they  should  be  dealt  with  according  to  the  rules  of  strict, 
if  not  rigorous  justice.  It  is  necessary,  in  such  cases,  that  rules  of 
somewhat  of  a  stringent  character  should  be  estabhshed  to  prevent 
speculation  in  trust  funds,  and  to  induce  fidelity  of  conduct 

It  would  seem  to  follow  that  the  trustee  should  not  be  allowed 
to  deal  with  the  trust  property  by  way  of  barter  or  exchange,  tt 
is  his  duty  to  convert  the  property  of  the  insolvent  into  money  with 
all  reasonable  despatch,  and  pay  over  the  avails  to  the  creditors, 
according  to  the  provisions  of  the  assigxmient  Cases  may  be  sup* 
posed,  where  it  might  be  for  the  interest  of  all  concerned  to  allow 
the  trustee  to  barter  away  the  trust  property  in  exchange  for  other 
property ;  yet  this  is  aside  of  the  trust,  and  would  open  a  door  for 
speculation  and  gross  fraud,  and  we  think  the  rule  in  such  cases 
should  be  to  charge  the  trustee,  at  least,  with  the  value  of  the  prop^ 
erty,  at  the  time  of  the  exchange,  and  the  interest,  unless  those  in 
interest  shall  elect  to  affirm  the  exchange.  It  may,  however,  be 
questionable  whether  there  is  enough  aUeged  in  the  bill  to  allow 
such  a  charge. 

It  might  perhaps  be  claimed  that  the  assignment  of  the  property 
to  Simonds,  under  the  contract  set  up  in  Olcott's  answer,  was  a 
breach  of  the  trust ;  yet  this  is  not  complained  of  in  the  bill,  and 
a  trustee  is  not  to  be  held  to  account  for  any  neglect  or  breach  of 
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duty  not  charged  in  the  bill.  It  would  seem  as  if  the  onlj  negli- 
gence or  breach  of  duty  complained  of  in  the  bill  was  the  selling 
on  credit  a  part  of  the  property,  and  negligence  in  not  collecting 
such  debts,  and  in  not  accounting  for  such  moneys  as  he  had  re- 
ceived ;  but  it  is  not  necessary  now  to  settle  the  construction  to  be 
given  the  bill. 

It  was  the  duty  of  the  trustee  to  keep  a  full  and  fair  account  of 
the  sales  of  the  trust  property,  and,  if  he  neglects  to  do  this,  and 
the  amount  of  sales  cannot  be  ascertained  by  him,  he  should  be 
charged  with  the  value  of  the  property  sold  by  him,  and  the  inter- 
est on  it. 

The  objection  urged,  in  the  argument,  that  Leach  &  Elliott  were 
not  made  parties  to  this  bill,  is  without  weight 

The  bill  goes  upon  the  ground  that  all  the  preferred  creditors 
are  first  to  be  paid,  and,  of  course,  their  interest  is  not  antagonistic 
with  that  of  the  orator.  If  the  debt  of  Leach  &  Elliott  has  not 
been  paid,  the  trustee  would  have  a  right  to  detain  ftinds  in  his 
hands  for  that  debt,  and  no  questions  are  raised  as  to  its  amount 
Besides,  the  want  of  parties  was  not  insisted  upon  in  the  answer, 
and  the  general  rule  is,  if  it  is  not  insisted  upon  in  the  answer,  it 
cannot  be  at  the  hearing. 

Decree  of  chancellor  reversed  and  case  remanded,  &c. 


The  Bank  op  Bellows  Falls  v.  The  Rutland  &  Bur- 
lington Railroad  Company,  William  Raymond  Lee, 
Samuel  Henshaw  and  Thomas  Thatcher. 

[IN  chancery.] 

Enjoining  proceedings   in    a   court    of  law  of  another    state* 

Jurisdiction. 

A  court  of  equity  in  this  state  may  enjoin  parties  from  proceeding  in  a  court  of  law 
in  another  states  hut  on  principles  of  courtesy,  and  perhaps  of  policy,  this  power 
should  not  be  exercised  where  the  court  of  law  has  a  concurrent  Jurisdiction, 
which  was  first  assumed  and  exercised  over  the  subject  matter,  unless  there  should 
azift  some  peonliar  equitable  ground  for  so  doing. 
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The  mere  preference  of  the  orators  to  have  the  matter  determined  hy  their  own  do- 
mestic tribunals,  is  not  a  sufficient  ground  for  such  an  interference :  and  the  inabilitj 
of  the  court  of  chancery  to  enforce  the  injunction,  is  a  good  reason  why  it  should  not 
be  granted  when  the  parties  to  be  enjoined  reside  out  of  the  state,  and  hare  no 
property  within  it  for  a  writ  of  sequestration  to  operate  upon. 

Consideration  of  the  above,  and  other  reasons,  why,  in  the  present  case,  such  an 
injunction  should  not  be  granted;  nor  the  validity  of  a  deed,  upon  which  the  de- 
fendants^ right  of  action  in  the  suit  at  law  in  another  state  depends,  be  tried 
and  determined  by  a  court  of  equity  here. 

Demurring  to  a  bill  in  chancery,  for  want  of  equity  in  it,  is  submitting  to  the  Juris- 
diction of  the  court.  The  question  as  to  the  Jurisdiction  of  the  court  orer  the 
defendants,  should  be  presented  by  plea. 

Appeal  from  the  court  of  chancery.  The  defendants,  with  the 
exception  of  the  Rutland  and  Burlington  Railroad  Company,  were 
set  up  as  residents  of  Massachusetts,  and  service  was  made  upon 
Henshaw  and  Thatcher,  by  leaving  a  copy  with  Dugald  Stewart, 
as  their  appointed  and  authorized  agent,  at  Rutland  in  this  state) 
and  upon  Lee,  by  leaving  a  copy  with  him  at  Roxbury,  Mass.  The 
following  abstract  of  the  bill  sufficiently  sets  forth  its  general  nature 
and  object,  in  addition  to  what  appears,  in  reference  to  it,  in  the 
opinion  of  the  court. 

November  16,  1853,  the  Rutland  and  Burlington  Railroad  Com- 
pany, owed  the  plaintiffs  $25,000 ;  William  Raymond  Lee,  then 
president  of  said  company,  and  professing  to  act  for  them,  but 
without  authority,  on  that  day  made  a  deed  of  surrender  to  Sam- 
uel Henshaw,  and  J.  Thomas  Stevenson,  of  all  the  property  and 
franchises  of  the  company,  in  trust  for  the  uses  and  purposes  speci- 
fied in  a  mortgage  executed  by  said  company  to  them,  dated  August 
Ist,  1850.  The  deeds  of  mortgage  and  surrender  are  referred  to. 
By  the  terms  of  the  mortgage,  the  company  were  to  have  the  ex- 
clusive use,  &c,  of  the  road,  &c.,  until  conditions  broken ;  and,  at 
the  time  of  the  surrender,  the  conditions  of  the  mortgage  had  been 
fully  performed,  and  in  no  ways  broken.  Lee  had  no  lawful  au- 
thority to  make  the  surrender,  but  did  so  without  the  knowlegde 
or  consent  of  the  company,  and  with  the  fraudulent  intent  of 
defrauding  the  plaintiffs,  and  preventing  them  from  securing  their 
debts  ;  and  Stevenson  and  Henshaw  knew  of  the  fraudulent  intent, 
and  participated  therein  by  accepting  the  surrender,  and  agree- 
ing to  execute  the  trust.    January  31st,  1854,  the  plaintiffs  sued 
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the  compan J  on  their  said  debts,  and  attached  five  engines  with  the 
tools  used  about  them,  and  four  passenger  cars,  and  obtained  judg" 
ments  at  the  September  Term  of  the  Windham  county  oourt^ 
1854,  for  about  $25,000,  including  damages  and  costs, — ^took  out 
their  executions,  and  had  the  attached  property  sold  thereon  in  due 
time  and  form,  and  the  proceeds  of  the  sales  were  Insufficient  to 
satisfy  the  judgments.  January  1, 1854,  Stevenson  resigned,  and 
Lee  took  his  place  as  trustee,  and  thereafter  Henshaw  and  Lee 
claimed  to  hold  the  attached  property,  under  and  by  virtue  of  the 
surrender,  and  February  15,  1854,  sued  the  plaintiffs  in  trespass 
for  said  property,  which  action  is  now  pending  before  the  supreme 
court  in  Boston,  Mass.,  and  which  they  threaten  to  prosecute  to  judg- 
ment and  execution.  April  1',  1854,  Lee  resigned,  and  Thomas  That' 
cher,  then  president  of  the  company,  took  Lee's  place  as  trustee*  The 
plaintiffs  further  charge  that  the  deed  of  surrender  was  not  made 
in  good  faith,  but  for  the  purpose  of  defrauding  the  plaiutifis  and 
other  creditors,  by  placing  the  property  of  the  company  beyond 
the  reach  of  their  creditors ;  and  pray  that  the  deed  of  surrender 
and  conveyance  ot  Nov.  16, 1853,  may  be  vacated,  set  aside,  and 
decreed  to  be  null  and  void ;  and  that  Lee,  Henshaw  and  Thatcher, 
may  be  enjoined  from  prosecuting  the  trespass  suit  in  Mass&chu-' 
setts,  and  also  from  proceeding  at  law  against  the  plaintifis  tonching 
any  of  the  matters  in  question,  and  for  further  relief  &c. 

All  the  defendants  appeared  and  demurred,  because  the  bill 
^^  contains  not  any  matter  whereon  this  court  can  ground  any  decree, 
or  give  the  complainants  any  relief  or  assistance.'' 

The  chancellor  dismissed  the  bill  at  the  September  Term,  1855, 
from  which  the  orators  appealed. 

X.  £,  Peck  and  D,  ^.  G,  B*  Kellogg  for  the  orators* 
All  the  defendants  have  submitted  to  the  jurisdiction  by  appear^ 
ing  and  pleading.  But  the  question  of  jurisdiction  is  not  raised. 
The  demurrer  is  to  the  merits  of  the  bilL  Had  any  of  the  de- 
fendants desired  to  raise  this  question,  it  shonld  have  been  presented 
by  plea.     Thohudeau  v.  Roug^  Atkins  544. 

The  case  then  is  to  be  considered  and  decided  on  the  merits,-^ 
on  the  facts  stated  in  the  bilL    These  facts  being  fully  stated,  the^ 
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innst  be  taken  as  true  for  the  purposes  of  this  trial,  as  they  stand 
admitted  by  the  demurrer* 

If  the  deed  and  act,  under  which  the  defendants  claim,  gives 
them  no  title  to  the  property,  either  on  the  ground  that  they  were 
unauthorized,  or  were  a  fraud  on  the  orators,  the  jurisdiction  of  chan* 
eery  to  interfere  is  clear  and  undoubted.  That  the  orators  may  avail 
themselves  of  this  defense  at  law,  is  no  answer  to  the  biU*  It  is  in<- 
equitable,  and  against  conscience  to  permit  a  party  to  use  a  deed, 
or  take  advantage  of  an  act  thus  improperly  obtained.  6th  Am. 
Ed.  Mitford's  Chan.  Pleadings  149, 150-1-2.  Coopers  Pleadings 
140.   HamiUon  v.  Oummtngs,  1  John.  Ch.  517.   Briggs  v.  French^ 

1  Sumn.  504.  PeirsoU  v.  £lliott,  6  Peters  95.  Newjnan  v.  MUner^ 

2  Vesey,  Jr.  483.  Jervis  v.  White,  7  Vesey,  Jr.  413.  Brondeg  v. 
HoUandy  5  IVesey,  Jr.  610.  UnderhtU  v.  Horwood,  10  Vesey, 
Jr.  209.     ffctt/ward  v.  JDimsdals,  17  Vesey  112. 

.  The  transfer  of  the  property  to  the  trustees  is  charged  to  have 
been  ^udulent,  and  made  and  received  for  the  purpose  of  avoid- 
ing the  orators'  debt  This  gives  the  court  jurisdiction.  Fraud  is 
always  a  ground  of  relief  in  equity,  though  there  may  be  a  remedy 
at  law.    Adams'  Eq.  610,  and  note.     Cooper's  Eq.  Plead.  139. 

The  defendants,  holding  by  virtue  of  a  fraudulent  conveyance, 
hold  as  trustees  for  the  orators,  who  are  creditors,  and  chancery 
ought  not  to  permit  the  trustees  to  harrass  the  ceaHii  que  trusts,  by 
a  suit  at  law. 

Parties  are  often  enjoined  from  proceeding  in  the  courts  of 
another  jurisdiction.  Judge  Story  in  his  treatise  on  Equity  Juris- 
prudence, hijs  down  the  rule  as  undoubted,  that  such  decrees  may  be 
made.  2  Story's  Eq.  Jurisp.  §  899,  900-1  and  note,  p.  230. 
JBushby  v.  Munday,  5  Madd.  307.  Oruikshanks  v.  Roberts,  6 
Madd.  104.  Beckfcrd  v.  Kemhle,  1  Sim.  &  Stu.  7.  PortasUngttm 
V.  SouJby,  3  McKeen  104. 

To  authorize  such  a  decree,  it  is  not  even  necessary  that  the 
defendant  should  reside  within  the  jurisdiction  of  the  court.  If  the 
subpoena  is  served  on  him  within  that  jurisdiction,  that  is  sufficient, 
though  he  may  only  be  passing  through  the  state.  MiteheU  v. 
Bunch,  2  Paige  606,  and  cases  cited  by  chancellor. 

If  the  court  should  decline  to  enjoin  the  defendants  from  pro- 
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ceeding  at  law,  they  may  prohibit  them  from  setting  up  any  claim 
under  the  deed,  or  declare  it  inoperative,  as  against  the  orators. 

There  are  special  and  peculiar  reasons  calling  for  the  interposi- 
tion of  a  court  of  equity,  in  this  state,  in  the  present  case.  Both 
the  orators  and  the  defendants,  Lee  and  Thatcher,  claim  under  the 
Rutland  &  Burlington  Railroad  Company.  This  company  is  loca- 
ted here,  and  charged  as  a  party  to  the  fraud.  The  subject-matter 
of  the  controversy  arose  and  remains  here.  The  property  was 
located  here  and  subject  to  our  laws,  and  the  jurisdiction  of  our 
courts. 

Under  the  circumstances,  the  defendants  ought  not  to  be  per- 
mitted to  draw  this  matter  of  controversy  into  another  jurisdiction, 
and  force  the  orators  to  go  there  and  litigate  the  matter.  If  the 
defendants  claim  rights  under  our  laws,  they  should  permit  those 
laws  to  be  construed,  and  those  rights  to  be  determined  by  our 
courts. 

D.  A.  SmaUey  for  the  defendants. 

This  court  has  no  power  to  enjoin  legal  proceedings,  regularly 
commenced  by  citizens  of  another  state  in  the  courts  of  that  state. 
Such  jurisdiction  would  be  against  comity  and  sound  policy.  It 
would  result  in  Retaliation  by  the  foreign  court,  which  would  have 
the  same  power  to  restrain  the  proceedings  of  this  court  Nor 
could  such  an  injunction  be  enforced.  This  principle  is  well  set- 
tled. Mead  v.  Merrith  ^  Peck,  2  Paige  402,  Bicknell  v.  Fttld, 
8  Paige  440.  Burgess  v.  Smith,  2  Barb.  Ch.  277.  2  Story's  Eq. 
Juris.  §  899,  900,  743,  744.     Story's  Eq.  Pleadmgs  §  489,  490. 

Even  the  federal  courts  will  never  restrain  proceedings  in  a 
state  court,  nor  permit  the  state  courts  to  restrain  proceedings  in 
the  federal  courts.  Diggs  4*  Keith  v.  WblcoUy  2  U.  S.  Cond.  R. 
75.     McKein  v.  Vashers,  7  Cranch  492. 

Especially  does  this  objection  apply  to  the  present  case,  where 
the  court  has  not  got  jurisdiction  of  the  parties.  The  defendants 
are  not  within  the  jurisdiction,  and  are  only  constructively  before 
the  court. 

See  original  bill  and  return  of  service,  from  which  it  appears  that 
the  bill  was  served  by  a  Vermont  officer,  on  the  defendants  in  Boston. 
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The  objection  may  well  be  taken  by  demurrer.  BichneU  y 
Field,  above  cited.     Story's  £q.  Plead.  §  493. 

The  appearance  of  the  defendants  was  only  to  object  to  the 
jurisdiction,  which  they  did  at  the  earliest  possible  moment. 

The  court  will  not  entertain  a  bill  to  set  aside  the  deed  of  sur- 
render,  at  the  instance  of  those  not  parties  or  privies  to  it  If  void 
as  to  the  orators,  it  will  be  so  treated  at  law  and  in  equity,  and  can 
do  them  no  harm.  But  so  long  as  acquiesced  in  by  the  parties  to 
it,  it  is  good  against  them,  and  will  not  be  cancelled  or  set  aside  at 
the  instance  of  those  not  affected  by  it.  Nor  would  such  a  decree 
be  of  any  benefit  to  the  orators,  unless  accompanied  by  an  injunc- 
tion agamst  the  further  prosecution  of  the  suit  in  Massachusetts. 

Aside  from  these  objections,  the  bill  presents  no  case  for  the 
interference  of  this  court. 

A  defendant  can  only  enjoin  a  suit  at  law,  and  transfer  the  liti* 
gation  to  a  court  of  equity,  when  the  defense  s^t  up  is  of  an  equi- 
table character,  and  peculiarly  cognizable  in  chancery.  Mitchell 
V.  Oakley^  7  Paige  68.  Barrett  v.  Sargeanty  18  Vt.  365.  WaMurn 
V.  Tiim,  9  Vt  211.  Viek  v.  Hoag,  24  Vt.  46.  RusseUv.  Clark's 
JSxrs.y  2  U.  S.  Cond.  417.     Story's  Eq.  Plead.  473,  481-2. 

The  opinion  of  the  oouft  was  delivered,  at  the  circuit  session  in 
October,  by 

Bennett,  J.  The  facts  charged  in  the  bill  are  quite  briefly 
recapitulated  in  the  abstract  furnished  to  the  court,  which  may  be 
referred  to,  as  well  as  the  prayer  of  the  bill.  The  case  shows  that 
all  the  defendants  appeared  and  demurred  to  the  bill,  upon  the 
ground  that  it  contains  no  matter  whereon  a  court  of  chancery  can 
ground  a  decree,  or  give  the  complainants  any  relief  or  assistance. 
The  bill  seeks  to  have  the  deed  of  surrender  declared  void,  and 
that  Lee,  Henshaw  and  Thatcher  may  be  perpetually  enjoined 
from  the  prosecution  of  the  action  oi  trespass  now  pending,  against 
the  orators  in  this  bill,  in  the  supreme  court  of  Massachusetts. 

Before  proceeding  to  an  examination  of  this  case,  it  should  be 
remarked  that  Lee,  Henshaw  and  Thatcher  are  all  set  up  in  the 
bill  as  residents  of  Massachusetts,  and  that  the  facts  alleged  in  it, 
are  all  examinable  at  law,  and  a  court  of  law  is  as  competent  to 
decide  upon  them,  as  a  court  of  equity.    No  fact  is  alleged  which 
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disenables  the  orators  from  having  their  case,  in  the  court  of  Massa^ 
chusetts,  fairly  and  fullj  tried  at  law ;  and  nothing  is  alleged  to  pre^ 
vent  that  court  from  exercising  their  full  judgment,  and  granting 
fidl  and  adequate  relief,  if  the  allegations  in  the  bill  are  true.  No 
defect  of  testimony  is  alleged,  no  discovery  is  sought,  and  no  appeal 
is  made  to  the  conscience  of  the  defendants.  The  facts  which  are 
alleged,  have  precisely  the  same  operation  in  a  court  of  law  as  they 
would  have  in  a  court  of  equity ;  and  it  is  not  even  insinuated  in 
the  bill  that  a  resort  to  chancery  is  necessary  tq  prove  them.  The 
plaintiffs'  claim,  in  the  action  at  law,  is  for  damages,  alleged  to  have 
been  sustained  by  reason  of  a  wrongful  taking  of  property  of  which 
they  had  the  legal  title ; .  and  it  beconies  an  interesting  inquiry 
whether  a  court  of  chancery  in  this  state,  under  the  circumstances 
in  this  case,  should,  in  effect,  withdraw  from  the  court  of  Massa- 
chusetts the  power  to  proceed  in  the  case,  either  by  declaring  the 
deed  of  surrender  boid,  or  by  injunction  on  the  parties,  and  thus, 
in  effect,  oust  the  court  of  Massachusetts  of  a  jurisdiction  which 
had  rightfully  attached,  and  that,  too,  in  behalf  of  her  own  dtizensy 
and  before  any  proceedings  were  instituted  in  the  court  of  equity 
in  this  state.  In  the  case  of  Mead  v.  Merritt,  2  Paige  404,  it  is 
held  by  the  chancellor  that  an  injunction  bill  will  not  be  sustained 
to  restrain  proceedings  in  a  suit  previoqsly  commenced  in  a  court 
of  a  sister  state,  by  acting  on  the  parties  within  its  jurisdiction ;  and 
he  says  that  not  only  comity,  but  puUic  policy  forbids  the  exercise 
of  such  a  power.  See  also  BickneU  v.  Fields  8  Paige  440 ;  and 
in  Burgess  v.  Smith,  2  Barbour's  Ch.  Bep.  280 ;  the  chancellor  saya, 
it  must  be  a  very  special  case,  (if  the  court  has  the  power,)  which 
will  induce  it  to  break  over  the  rule  of  comity  and  policy,  which 
forbids  the  restraining  of  the  proceedings  in  a  suit  already  com- 
menced in  a  sister  state,  in  a  court  of  competent  jurisdiction.  See 
also  Costa  v.  Griswold,  4  Edwards'  Chancery  Reps.  364.  But  we 
are  not  disposed  to  put  the  case  upon  any  such  narrow  ground,  and 
we  apprehend  that,  in  a  proper  case,  it  is  entirely  competent  for  a 
court  of  chancery  to  restrain  a  party  within  the  jurisdiction  of  this 
state,  from  pursuing  an  action  commenced  in  a  court  of  law  in 
a  sister  state.  Although  it  was  held,  at  an  early  day,  in  the  case 
of  Love  V.  Baker,  1  Chancery  Cases  67,  by  Lord  Clarendok, 
that  an  injunction  would  not  lie  to  stay  a  suit  at  Leghorn,  yet  in 
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gabsequent  times  this  case  has  not  been  followed,  and  it  has  been 
regarded  as  at  variance  with  first  principles.  In  the  case  of  Buthby 
Y.  Munday^  5  Mad.  297,  the  defendant  was  restrained  from  proceed* 
ing  in  a  suit  previously  commenced  in  the  court  of  sessions  in  Scot- 
land ;  and  though  Scodand  was  a  part  of  the  British  possessions, 
jet  her  courts  were  distinct  and  independent ;  and  it  was  there  said 
that  the  principle  would  be  the  same,  when  the  suit,  which  it  was 
sought  to  enjoin,  was  pending  in  any  foreign  jurisdiction.  See 
Eden  on  Injunctions,  3  Amer.  edition,  vol.  1,  p.  176,  and  2  voL 
Story's  EquL  Jurisprudence,  sections  899  and  900,  and  notes, 
and  the  cases  there  cited,  which  seem  fuUy  to  establish  the  position 
that,  though  courts  of  equity  do  not  control  the  courts  of  another 
country,  yet  they  may  control  persons  and  things  within  their  own 
territorial  limits ;  and  that  it  may  act  in  personam  upon  such  par^ 
ties,  and  enforce  obedience  to  their  decrees  by  process  in  personam^ 
We  apprehend  that  the  courts  of  sister  states,  in  relation  to  this 
principle,  stand  upon  the  same  ground  as  courts  strictly  foreign. 
Judge  Story  treats  the  cases,  which  show  that  state  courts  cannot 
enjoin  proceedings  in  the  courts  of  the  United  States,  nor  the  lat- 
ter in  the  former,  as  exceptions  to  the  general  doctrine,  and  as  pro- 
ceeding upon  peculiar  grounds  of  municipal  and  constitutional  law. 
Admitting  then,  the  power  of  the  court  of  chancery  to  enjoin  a 
party  from  proceeding  in  the  prosecution  of  a  suit  at  law,  previous- 
ly commenced  in  the  courts  of  a  sister  state,  in  a  proper  case,  the 
inquiry  arises,  is  this  such  a  case  ?  It  is  a  familiar  rule,  in  a  court 
of  chancery,  not  to  entertain  jurisdiction  where  there  is  a  plain  and 
adequate  remedy  at  law ;  but  the  argument  in  this  case,  in  behalf 
of  the  orators,  is  that  the  bill  chaises  gro99  fraud,  which  stands  ad~ 
mitted  by  the  demurrer ;  and  that  courts  of  equity  have  concur- 
rent jurisdiction  with  courts  of  law  in  all  matters  of  fraud.  Sup- 
pose we  admit  the  proposition  to  be  true,  to  its  full  extent,  will  it 
aid  the  orators'  case  ?  We  think  not  We  hold  it  to  be  a  sound 
rule  of  law,  based  upon  the  most  salutary  principle,  that  in  aU  cases 
of  concurrent  jurisdiction,  the  court  that  has  first  possession  of  the 
matter  should  be  left  to  decide  it,  unless  there  exists  some  peculiar 
equitable  ground  for  withdrawing  a  controversy  from  a  court  of 
law  to  a  court  of  chancery,  and  which  disenables  the  party,  having 
the  law  in  his  favor,  from  bringing  his  case  fairly  and  fully  before 
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a  court  of  law.  This  principle  is  founded  upon  the  courtesy  which 
courts  of  concurrent  jurisdiction  should  exercise  towards  each  oth- 
er, and  may  be  necessary,  as  matter  of  policy,  to  prevent  a  conflict 
in  the  action  of  different  courts.  In  the  case  of  Steams  v.  Steams, 
16  Massachusetts  171,  a  decree  of  the  court  of  probate,  appointing 
commissioners  to  make  partition  among  the  heirs,  was  reversed  up- 
on the  ground  t&at,  before  any  proceedings  were  had  in  the  pro- 
bate court,  a  petition  for  partition  was  pending  in  the  courts  of 
common  law  which  had  concurrent  jurisdiction  with  the  court  of 
probate  to  make  partition  among  the  heirs.  The  case  goes  upon 
the  ground  tha^  the  court,  where  the  first  jurisdiction  had  attached, 
had  the  paramount  authority.  So  in  MaUett  v.  Dexter^  admtnis" 
trator  of  Fenner,  1  Curtis  C.  C.  Rep.  178,  the  court  refused  to 
draw  the  administrator  into  a  court  of  chancery  for  an  account  and 
settlement  of  his  administration,  it  appearing  that  before  any  pro- 
ceedings had  been  had  in  chancery,  the  defendant  was  in  the  pro- 
cess of  settling  his  administration  before  a  court  of  probate  of  Rhode 
Island. 

This  was  a  case  where  a  court  of  equity  had  original  chanceiy 
jurisdiction,  concurrent  with  the  court  of  probate.  In  a  recent 
case  in  equity  in  the  circuit  court  of  the  United  States  for  Mary- 
land, where  the  state  court,  as  a  court  of  equity,  had  taken  juris- 
diction of  the  subject  matter,  it  was  held  that  the  rule  of  comity  re- 
quired that  paramount  authority  should  be  yielded  to  the  court, 
before  which  the  proceedings  were  first  instituted,  and  where  the 
jurisdiction  first  attached,  although  the  courts  had  concurrent  juris- 
diction, one  being  a  federal,  and  the  other  a  state  tribunal.  See 
vol.  4,  American  Law  Register,  page  526,  July  No.,  1856.  In 
Smith  V.  MclveTj  9  Wheaton  532,  the  principle  is  laid  down,  as  ap- 
plicable to  a  case  pending  at  law  and  in  equity,  that  where  there 
is  a  concurrent  jurisdictipn  in  the  two  courts,  upon  the  ground  of 
fraud,  that  the  court,  (and  in  that  case  it  was  the  court  of  law,) 
which  first  takes  jurisdiction,  must  determine  the  case  conclusive- 
ly. See  to  the  same  effect,  Hiompson  v.  HiUy  3  Yei>i;er  167 ; 
and  FUnimo^s,  executors  v.  Balcomb^  2  Munf.  34 ;  Winn  v.  Albert  j 
2  Maryland  Ch.  Decis.  42 ;  GoM  v.  iTayes,  19  Alabama  438 . 
Weepies  V.  WapleSj  1  Harrington,  392.  In  the  case  of  Pu^h  v  • 
Brown  et  aJL,  19  Ohio  Bep.  202,  211,  it  was  also  held  that  if  a 
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coart  of  chancery  has  obtained  rightfbl  jurisdiction  over  a  subject 
matter,  another  court  of  chancery,  of  equal  authority,  will  not  as- 
sert jurisdiction  over  the  same  matter.  The  case  of  J^elht/  v.  Btp- 
eon,  et  aL  10  Howard  56,  is  not  opposed  to  the  decision  made  in 
this  case.  In  that  case,  the  complainant  had  the  right  to  come  in 
to  the  United  States  court  to  establish  his  claim  as  a  creditor,  and 
to  compel  the  trustee  to  pay  to  him  his  distribution  share  of  the 
assets  of  the  assignor ;  and  the  state  court  had  not  obtained  juris- 
diction over  either  of  these  subjects ;  and  it  is  by  no  means  decided, 
in  that  case,  that  if  the  plea  had  shown  that  the  state  court  was  in 
the  exercise  of  a  jurisdiction  over  the  subject  matter  of  the  accounts 
of  the  trustees,  with  an  authority  to  act  in  rem,  the  complainant 
could  have  compelled  the  trustees  to  come  into  another  jurisdiction 
to  settle  their  accounts. 

Groing,  then,  upon  the  ground  that  a  court  of  equity  has  the 
power  to  stay  a  party  from  proceeding  at  law  in  a  foreign  court, 
or  in  a  court  of  a  sister  state,  and  would  exercise  the  power  in  a 
case  where  the  ends  of  justice  require  it,  notwithstanding  the  cour- 
tesy which  should  be  maintained  between  courts  of  different  juris- 
dictions ;  yet  this  is  not,  we  think,  such  a  case.  It  is  to  be  pre- 
sumed that  the  ends  of  justice  will  be  fully  subserved,  when  we 
leave  this  controversy  to  be  settled  in  the  courts  of  Massachusetts, 
in  which  the  jurisdiction  first  attached.  We  know  it  is  not  unfre- 
quently  the  case,  that  a  party  may  prefer  to  have  a  controversy 
settled  by  its  own  domestic  tribunals ;  and  it  is  quite  possible  that 
the  orators  may  have  been  actuated  by  some  such  motive  in  bring- 
ing this  bill ;  but  this  is  not  a  reason  upon  which  this  court  can 
act 

We  think  there  is  another  reason  why  this  court  should  not  en- 
join the  party  from  proceeding  in  their  action  in  Massachusetts. 
It  would  be  worse  than  idle  for  the  court  of  chancery,  in  this  state, 
to  decree  an  injunction  when  they  have  not  the  means  of  enforcing 
its  decree.  It  is  well  understood  that  by  the  primary  jurisdiction 
of  courts  of  equity,  they  acted  merely  in  personam,  and  an  obedience 
to  its  decrees  was  compelled  by  attachment  against  the  bodies  of  the 
parties ;  and  the  mode,  now  sometimes  adopted,  of  compelling  an 
obedience  to  its  decrees,  by  a  sequestration  of  the  property  of  the 
party,  is,  comparatively  speaking,  of  modem  origin.     But  in  the 
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present  case,  there  is  no  pretence  that  these  defendants  have  prop- 
erty, subject  to  sequestration,  within  this  state.  Thej  hold  the 
raikoad  property  as  trustees,  and  the  rights  of  the  cestui  que  tnutt^ 
could  not  be  affected  by  a  sequestration  of  the  property. 

I  see  no  way  to  make  a  decree  enjoining  the  party  effectual,  in 
the  case  before  us.  The  persons,  against  whom  the  injunction  is 
sought,  are  residents  of  Massachusetts,  and  were  not  personally 
within  the  jurisdiction  of  the  court  of  chancery  at  the  time  the  pro- 
cess of  that  court  was  served  upon  them.  If  they  had  been,  a  per- 
formance of  a  decree  of  injunction  might  have  been  secured  by 
means  of  equitalie  hotly  as  it  is  termed,  obtained  by  means  of  a  910 
exeatj  in  a  case  proper  for  such  a  writ  to  issue.  Whether  this 
would  have  been  a  proper  case  for  a  n«  exeat,  it  is  not  necessaty 
to  inquire. 

The  case  of  MitekM  v.  Bunchy  to  which  the  court  have  been  re- 
ferred, 2  Paige  606,  came  up  upon  an  application  to  dischai^  a 
ne  exeat  which  had  been  granted  against  a  resident  of  Carthagena, 
who  wa$  temporarily  within  the  state  of  New  York ;  and  it  was 
discharged  by  the  chancellor  upon  the  ground  that  the  defendant 
in  the  bill  had  been  held  to  bail  on  the  same  debt,  in  an  action  com- 
menced in  the  circuit  court  of  the  United  States,  that  is  unless  the 
complainant  should  elect  to  discharge  him  from  the  arrest  in  the 
circuit  court,  upon  his  appearance',  or  filing  common  balL  This  is 
the  very  point  in  the  case,  and  it  seems  to  have  but  little  bearing 
upon  the  question  now  before  us,  in  showing  that  an  injonctioa 
could  be  made  effective. 

We  have  no  difficulty  in  regard  to  the  jurisdiction  of  the  court 
over  these  parties.  All  the  defendants  have,  in  fact,  submitted  to 
the  jurisdiction  by  appearing  and  pleading  to  the  merits  of  the  bill, 
the  demurrer  being  simply  for  want  of  equity  in  the  bill ;  and  if  the 
defendants  wished  to  raise  the  question  of  jurisdiction  over  tfaem, 
it  should  have  been  presented  by  plea ;  JRoberdeau  v.  BouSy  1  At- 
kins Bep.  544.  It  is  said  that  the  act  of  1854,  makes  the  defend- 
ants citicens  of  this  state,  and  su*bject8  them  to  the  jurisdiction  of 
oar  courts.  See  statute  of  1854,  p.  32,  relating  to  the  service  of 
process  on  non-resident  trustees  of  railroad  corporations.  The 
most  that  can  be  claimed  is,  that  this  act  brings  certain  persons 
within  the  reach  of  process,  and  provides  for  a  mode  of  service 
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upon  them,  but  it  furnishes  no  reason  why  a  court  should  make  a 
decree,  which  it  is  not  in  their  power  to  make  effective. 

It  is  .claimed  by  the  orators  that,  if  this  court  should  decline  to 
enjoin  the  defendants  fi'om  proceeding  at  law,  they  may  and  should 
prohibit  them  from  setting  up  any  claim  under  the  deed ;  or  declare 
it  Toid,  as  against  the  orators ;  and  it  becomes  an  important  inquiry, 
whether  cham^ry  should  grant  the  relief  prayed  for  in  either  <^ 
these  forms.  The  same  difficulty  exists  in  making  a  decree  effeo- 
tive,  enjoining  the  party  from  setting  up  any  claim  under  the  deed, 
in  the  court  of  Massachusetts,  as  would  exist  in  case  the  decree 
should  psiss  in  the  form  of  an  iDJunction  against  the  party,  from 
further  pi'oceeding  in  the  action  at  law.  A  decree,  in  either  form, 
would  simply  act  in  personam,  and  could  be  enforced  only  by  pro* 
oess  in  personam,  but  it  may  be  claimed  and  admitted  that  a 
decree  declanng  the  deed  void,  would  act  upon  the  transaction. 
The  bill  alleges  this  deed  of  surrender  void  on  two  grounds,  first, 
because  the  deed  was  executed  by  the  president  of  the  railroad 
company,  without  any  authority,  and  secondly  because  it  was  exe- 
cuted in  fraud  of  the  rights  of  the  orators,  as  creditors  of  the  rail* 
road  company.  It  may  be  remarked  that  this  controversy  only 
relates  to  personal  property,  and,  upon  the  allegations  in  the  bill^ 
the  complainants  have  a  most  plenary  defense  in  the  action  at  law, 
as  has  been  before  stated.  There  are  many  cases  in  the  books,  in 
which  courts  of  equity  have  given  relief,  by  decreeing  the  deliveiy 
up  or  the  cancellation  or  rescission  of  agreements,  deeds  and 
other  instruments,  but  in  such  cases,  the  jurisdiction  of  chancery 
is  put  upon  some  peculiar  ground,  and  rests  in  the  sound  discretion 
of  the  chancellor,  and  is  not  a  matter  of  absolute  right.  The  dis- 
cretion .of  the  chancellor,  however,  is  not  to  be  an  arbitrary  or  a 
capricious  discretion,  but  a  reasonable  one,  which  will  commend 
itself  to  the  conscience  of  the  chancellor,  under  all  the  drcumstan- 
oee  of  the  particular  case.  The  jurisdiction,  in  such  a  case,  pro- 
ceeds upon  the  ground  of  administering  protective,  or  preventive 
justice,  and  the  cases  go  upon  the  principle  quia  timet,  as  it  is  tech- 
nically called ;  and  the  inquiry  now  is,  are  there  any  particular 
circumstances  attending  this  case,  that  should  induce  a  court 
of  chancery  to  grant  the  peculiar  remedy,  which,  in  this  t^ 
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spect,  is  sought  hj  this  bilL  In  cases  of  fraudulent  conyejanoe 
of  real  estate,  it  has  been  held  that  the  remedy  at  law  is  not  ade- 
quate and  complete  for  all  purposes,  inasmuch  as  the  de^  may 
throw  a  cloud  over  the  title,  and  for  this  reason  chancery  has  taken 
jurisdiction  to  set  it  aside.  So  instruments  are  often  decreed  void, 
and  to  be  cancelled,  although  the  objections  to  their  validity  may 
be  urged  at  law,  and  this  for  fear  that,  by  the  lapse  of  time,  the 
evidence  to  impeach  them  may  be  be  lost,  and  also  in  cases  where 
the  party  may  be  exposed  to  vexatious  suits,  as  often  as  it  may 
suit  the  purpose  of  the  holder  to  gratify  a  spirit  of  litigation  and 
vexation. 

The  opinion  of  Chancellob  Kent,  in  the  case  of  HamUUm 
v.  Oummngs,  1  John.  Ch.  577,  to  which  we  have  been  referred  by 
counsel,  is  a  strong  case  for  the  exercise  of  the  jurisdiction,  and 
contains  a  review  of  most  of  the  leading  cases  on  the  subject,  up 
to  that  time  ;  yet  he  puts  the  jurisdiction,  or  perhaps  more  prop- 
erly the  exercise  of  the  power,  in  the.  sound  discretion  of  the  court, 
and  to  be  regulated  by  the  circumstances  of  each  particular  case. 
It  is  quite  evident  the  chanoeUor,  in  that  case,  intended  the  exer- 
cise of  the  jurisdiction  to  be  somewhat  modified,  for  he  uses  this 
emphatic  language :  ^  but  while  I  assert"  (he  says)  ^  the  authority 
of  the  court  to  sustain  such  bills,  I  am  not  to  be  understood  as  en- 
couraging applications  where  the  fitness  of  the  exercise  of  the  power 
of  the  court  is  not  pretty  strongly  displayed.  Perhaps"  (he  adds) 
^  the  cases  may  all  be  reconciled  on  the  general  principle  that  the 
exercise  of  this  power  is  to  be  regulated  by  sound  discretion,  as 
the  drcnmstances  of  the  individual  case  may  dictate,  and  that  the 
resort  to  equity,  to  be  sustained,  must  be  expedient,  either  because 
the  instrument  is  liable  to  abuse  from  its  negotiable  character,  or 
because  the  defense,  not  arising  upon  its  face,  may  be  difficult  or 
uncertain  at  law,  or  from  some  other  special  circumstances,  pecu- 
liar to  the  case,  and  rendering  a  resort  to  chancery  proper,  and 
dear  of  all  suspicion  of  any  design  to  promote  expense  and  liti- 
gation,"  and  I  might  add,  also,  to  change  the  forum  of  the  trial 
without  any  good  reason. 

The  bond,  in  the  case  in  Johnson,  had  been  taken  under  a  secret 
trust,  and  there  had  been  a  fiulure  of  that  trust,  and  the  chancellor 
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▼iewed  it,  at  least,  as  doabtful,  whether  at  law  a  failure  of  the 
trust  could  be  used  as  a  defense.  In  such  a  case,  the  power  of  the 
chancellor  to  cancel  the  bond  is  clear. 

PeirsoU  et  al,  v.  MUoU  et  oL,  6  Peters,  was  a  bill  for  a  perpetual 
injunction,  and  to  compel  a  delivery  up  of  a  deed  of  conveyance 
of  land,  which  was  void  upon  its  face,  and  the  court  declined  to 
give  the  relief  prayed,  upon  the  ground  that  it  was  void  upon  its 
&ce,  and  consequently  the  defense  must  have  been  plain,  adequate 
and  complete  at  law.  Though  it  does  not  appear  that  the  deed  of 
surrender  in  the  present  case  was  void  upon  its  face,  yet  the  infir- 
mities in  the  deed,  as  claimed  to  exist  in  the  bill,  are  equally  ex- 
atninable  and  available  at  law,  as  in  chancery ;  and  we  apprehend 
there  are  no  peculiar  reasons,  which  exist  in  the  present  case,  why 
the  court  should  exercise  the  powers  which  they  are  asked  to  do 
by  the  bill.  The  suit  at  law  to  try  the  validity  of  this  deed,  was 
pending  when  this  suit  was  commenced,  and  most  probably  will  be 
brought  to  a  final  determination  in  a  shorter  time  than  would  be 
required,  in  a  court  of  chancery,  to  bring  the  controversy  to  an 
end ;  and  hence  a  fear  that  the  testimony  necessary  to  show  the 
infirmities  in  the  deed  may  be  lost  by  lapse  of  time,  cannot  be 
urged  as  a  good  ground  for  going  into  chancery.  In  a  case  where 
a  bill,  quia  timet,  was  filed  to  compel  the  delivery  up  of  an  ap- 
prentice's indentures,  afler  he  was  out  of  his  time,  a  decree 
was  made  upon  the  master,  in  the  alternative,  that  he  should  either 
bring  his  action  at  law  in  one  year,  or  deliver  up  the  indentures. 
Bracken  v.  Bendet/f  1  Chan.  Rep.  110. 

Though  it  may  be  a  wholesome  jurisdiction  for  chancery  to  ex- 
ercise, to  order  void  instruments  to  be  delivered  up,  in  cases  where 
vexatiaue  demands  might  afterwards  be  made  upon  them ;  yet  in 
the  present  case  there  is  no  more  vexation  in  havmg  the  rights  of 
the  parties  tried  at  law,  than  there  would  be  in  chancery,  and  there 
may  be  much  less.  An  adjudication  in  either  court,  upon  the  va- 
lidity of  the  deed  of  surrender,  would  be  final  and  conclusive  upon 
the  parties ;  and  I  am  not  now  aware  of  a  case  where  a  creditor 
levying  an  execution  upon  pergonal  property  has  been  allowed  to 
go  into  chancery  to  set  aside  a  conveyance  of  such  property,  for 
fi»nd,  upon  the  sole  ground  that  it  cast  a  cloud  upon  the  title  to 
the  property,  especially  while  a  suit  was  pending  by  the  olaimantg 
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at  law,  to  recover  the  value  of  the  property.  The  claimants  of 
this  property  reside  in  JVIassachusetts,  and  if  it  has  been  wrongfully 
taken  from  them  in  this  state,  their  right  of  action  is  transitory, 
and  the  suit  may  well  be  brought  in  tliat  state,  provided  the  court 
have  acquired  jurisdiction  over  the  bank.  We  do  not  see  that  the 
situs  of  the  railroad  company,  under  whom  each  one  of  the  parties 
daim,  or  of  the  subject  matter  of  the  controversy,  or  a  considera- 
tion of  the  question  by  what  laws  the  rights  of  the  parties  are  to 
be  determined,  can  be  made  the  ground  of  any  equitable  right  pe- 
culiar to  the  complainants,  or  furnish  a  sufficient  roason  why  this 
court  should  override  and  control  indirectly  the  jurisdiction  of  the 
court  of  Massachusetts. 

It  is  no  doubt  true  that  thero  is  considerable  contrariety  of 
opinion  in  the  cases  in  England,  and  in  this  country,  relative  to  the 
questions  which  arise  in  this  case,  and  it  would  occupy  too  much 
time  and  space  to  analyze  and  compare  them  one  with  another. 

In  the  case  of  Mitchell  v.  Oakley^  7  Paige  68,  it  was  held,  in  a 
case  where  tlie  complainant  had  a  perfect  defense  at  law  in  a  suit 
pending  against  him,  taking  the  allegations  in  his  bill  to  be  true, 
that,  although  a  court  of  chancery  had  concurrent  jurisdiction  vnth 
a  court  of  law  in  relation  to  the  subject  matter  of  the  suit,  yet  it 
would  not  grant  a  preliminary  ii\junction  for  the  mere  purpose  of 
obtaining  exchmve  jurisdiction  of  the  suit,  but  that  the  party  might, 
in  such  a  case,  come  into  chancery  for  relief  upon  the  ^tud  hectring 
of  his  cause,  subject  to  the  power  of  the  court  to  refuse  him  his 
costs,  and  that  to  entitle  him  to  a  preliminary  injunction  to  stay 
procedings  in  a  common  law  court,  first  commenced,  he  must  show, 
hy  his  biU,  that  some  injustice  would  be  done  him,  or  that  he  would 
be  deprived  of  some  legal  or  equitable  right  if  the  proceedings  at 
law  were  permitted  to  proceed.  To  the  same  effect  is  GricUey  v. 
Gavaisony  4  Paige  647.  It  may  be  remarked  that  there  are  no 
allegations  in  the  orator's  bill  to  show  a  necessity  of  going  into 
chancery  for  the  ^rtherance  of  justice,  and  the  cases  in  Paige 
would  require  this  court  even  to  refuse  a  preliminary  injunction^ 
staying  the  proceedings  in  Massacliusetts.  But  so  far  as  those 
cases  go  to  show  that  the  complainant  may  come  into  chancery  for 
relief  upon  a  final  hearing^  subject  to  be  disallowed  his  costs,  it 
appears  to  us  they  are  not  founded  upon  any  sound  or  sahUary 
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principle.  They  leave  to  the  adversary  the  right  to  proceed  in  a 
litigation  of  the  facts  in  a  common  law  trial,  at  the  same  time  the 
proceedings  are  going  on  in  chancery,  and,  upon  a  final  hearing  in 
chancery,  the  common  law  court  may  be  ousted  of  their  jurisdiction 
to  proceed  in  the  cause.  The  doctrine  of  those  cases  leads  to  a 
needless  accumulation  of  costs  to  the  parties,  and  a  conflict  is  in- 
duced between  the  parties,  and  between  the  courts,  in  determining 
in  which  court  a  final  hearing  shall  be  first  had.  It  appears  to  us 
much  more  accordant  to  sound  principle  and  policy,  in  such  cases 
of  concurrent  jurisdiction,  where  there  is  no  occasion  of  going  into 
chancery,  to  hold  that  tliat  court  which  has  first  assumed  jurisdic- 
tion and  control  over  the  subject  matter  of  the  controversy,  should 
be  entitled  to  retain  it  for  a  final  hearing,  and  such  we  believe  to 
be  the  current  of  authority. 

We  think  the  decree  of  the  dismissal  of  this  bill,  by  the  chan- 
cellor, should  be  affirmed  with  costs.  Let  the  cause  be  remanded 
accordingly. 
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Hon.  ISAAC  F.  REDFIELD,  Chief  Judge. 
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Hon.  MILO  L.  BENNETT,    j  Assistant  JroaES- 


Walteb  L.  Johnson  v.  William  Eingsbxtbt  and  £usEdtA 

KlNGSBUBt 

DisecnUnuance  of  suit  by  expiration  of  juitic^s  term  of  office ; 
UahiUty  of  the  plaintiff  for  the  defendanfs  costs. 

An  aotlon  pending,  and  on  trial  by  a  Jary,  on  the  80th  day  of  November,  before  a 
Jnitioe  of  the  peace  whose  term  of  oflBce  expired  on  that  day,  was  proceeded  wHh, 
by  the  agreement  of  the  parties,  until  6  o'clock  on  the  morning  of  the  Ist  of  De- 
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€«niber,  when  the  Jary  ikiled  to  agree;  and  the  ^-Justice  took  no  Airther  eognl« 
zance  of  the  cause,  and  neither  party  cansed  a  new  justice  to  be  substituted  in  his 
place.  Held  that  the  defendant  therein  could  not  maintain  an  action  against  tht 
plaintiir  for  the  taxable  costs  to  which  he  had  been  subjected  in  his  defense  of  the 
suit. 

Action  ok  the  case.  The  declaration  set  forth  the  com- 
mencement,  oa  or  about  the  6th  of  September,  1853,  of  a  suit  by 
the  defendants  against  the  plaintiff,  returnable  before  Prescott 
Heald,  Esq.,  a  justice  of  the  peace,  on  the  12th  of  said  September ; 
a  trial  by  jury  before  said  justice  on  the  12th,  and  subsequently 
by  adjournment  on  the  26th  of  September ;  upon  both  which  trials 
the  jurors  failed  to  agree  and  were  discharged ;  a  further  continu- 
ance of  said  suit  to  the  28th  of  November,  and  the  declaration 
then  proceeded  as  follows. 

"  And  on  said  28th  day  of  November,  aforesaid,  a  jury  was  flgain 
empanelled,  and  the  trial  of  said  cause  occupied  the  28th,  29th 
and  30th  days  of  said  November,  and  up  to  six  o'clock  in  the  morn- 
ing of  the  first  day  of  December,  1853 ;  and  the  plaintiff  avers  that 
the  term  of  office  of  said  justice  Heald  expired  on  the  last  day  of 
November  aforesaid,  and  the  said  justice  Heald  was  not  elected  a 
justice  of  the  peace  for  the  year,  commencing  on  said  first  dajr  of 
December.  And  on  said  30  th  day  of  November,  late  in  the  day, 
it  was  agreed  by  and  between  the  counsel  for  the  plaintiffs  and 
defendant,  in  said  cause,  that  if  said  trial  could  not  be  ended  before 
the  first  day  of  said  December,  (hat  said  justice  Iteald  ixiight  con- 
tinue  to  act  as  justice  in  said  cause,  until  the  jury  should  return  a 
verdict  in  said  cause,  and  judgment  be  rendered  on  it,  or  until  said 
jury  should  fail  to  agree  ;  and  that  all  the  acts  of  the  said  Heald, 
as  aforesaid,  should,  after  the  expiration  of  his  said  office,  be  bind- 
ing upon  the  parties,  as  though  his  office  continued  to  that  period  ; 
and  said  justice  Heald  proceeded  with  the-  trial  of  said  cause, 
and  said  trial  continued  until  past  twelve  o'clock  at  night  of  said 
30th  day  of  November,  and  until  six  o'clock  in  the  morning  of  the 
first  day  of  said  December,  when  the  jury  in  said  cause  failed  to 
agree,  and  said  justice  Heald  took  no  further  cognizance  of  said 
cause,  and  no  other  justice  was  requested  to,  or  did  take  cognizance 
of  said  cause,  but  the  same  was  ended  as  aforesaid,  and  was  in  no 
way  thereafter  revived ;  and  the  plaintiff  avers  that  the  legal  and 
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taxable  costs  he  was  put  to  in  defending  said  suit,  amounted  to  the 
sum  of  fifty  dollars.'* 

To  this  declaration  the  defendants  demurred.  The  county  court, 
December  Term,  1854, — Undekwood,  J.,  presiding, — adjudged 
the  declaration  sufficient,  and  that  the  plaintiff  recover,  as  damages^ 
the  costs  set  forth  in  liis  declaration.     Exceptions  by  the  defendants* 

Z.  Adams  for  the  defendants. 

If,  K  Stottghian  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Kedfikld,  Cn.  J.  This  case  comes  before  the  court  upon  de* 
murrer  to  the  declaration.  Tlie  case,  attempted  to  be  made,  is  cer- 
tainly one  of  new  impression.  It  is  attempted  to  be  maintained 
upcm  the  authority  of  those  cases  where  a  party  sues  out  process, 
returnable  before  a  justice,  and  then  omits  to  enter  his  action,  by 
which  the  defendant  is  deprived  of  costs,  after  having  incurred  ex- 
pense in  preparing  for  trial.  But  it  seems  to  us  the  present  case 
differs  essentially  from  that  class  of  cases.  Here  there  not  only  i» 
no  positive  wrong  alleged  against  the  defendants,  but  it  seems  to  us 
difficult  to  imply  any.  If  the  suit  had  been  set  so  near  the  end  of 
the  official  term  of  the  justice,  as  to  involve  tlie  probability  that  he 
would  not  be  able  to  finish  the  proceeding,  it  might  be  said  he 
should  be  held  liable  for  a  result  which  he  might  reasonably  have 
anticipated.  But  here  it  would  seem  probable  the  writ  was  sued 
out  before  the  question  of  the  re-election  of  the  justice  was  deter- 
mined, being  alleged  to  have  been  on  or  about  the  sixth  day  of 
September ;  and  it  was  made  returnable  upon  the  twelflh  day  of 
September,  leaving  nearly  three  months  in  which  to  finish  the  case  • 
a  term  amply  sufficient,  in  all  reasonable  ])robability. 

The  course  of  the  litigation  is  notliing  for  which  the  defendants 
were  responsible.  That  was  controlled  by  an  agency  superior  to 
them,  and  over  which  they  were  not  expected  to  exercise  domin^ 
ion,  and  for  whose  errors  or  imperfections  they  were  not,  in  any  sense, 
responsible.  The  case  being  tried  upon  tli^  12th  of  September, 
the  26th  of  the  same  month,  and  the  28th,  29th  and  30th  of  No- 
vember, by  jury,  who  were  unable  to  agree,  and  being  finally,  by 
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agreement  of  parties,  continued  on  trial  six  hours  beyond  the  offi- 
cial existence  of  the  justice,  it  was  abandoned  by  both  parties,  it 
would  seem. 

How  there  is  anything  in  all  this,  of  which  the  plaintiff  can  just- 
ly complain,  it  is  certainly  difficult  to  conjecture.  It  is  not  alleged 
that  he  had  any  just  defense  to  the  claim  in  the  former  suit  From 
the  course  of  the  litigation  we  may  fairly  presume,  perhaps,  that  he 
intended  to  defeat  the  recovery,  and  that  he  acted  in  good  faith- 
But  if  the  thing  is  to  be  determined  by  mere  intendment,  it  seems 
to  us  an  equal  chance  that  he  might  or  might  not  have  failed  in 
his  defense,  if  the  suit  had  been  pushed  through.  It  seemn,  at  all 
events,  a  reasonably  fair  presumption,  that  it  was  a  mercy  to  the 
plaintiff,  and  equally  to  the  defendants,  that  the  litigation  ceased 
as  it  did,  and  when  it  did. 

The  plaintiff  here  certainly  could  not  complain  that  the  justice 
should  continue  to  take  cognizance  of  the  cause,  up  to  the  utmost 
limit  of  his  official  existence.  The  act  of  1851  does  not  authorize 
any  other  justice  to  assume  the  jurisdiction  in  anticipation  of  his 
speedy  demise,  because  he  probably  may  not  be  able  to  finish  the 
trial,  but  only  to  take  cognizance,  *^  upon  proof  of  the  expiration  of 
said  term  of  office."  And  the  second  justice  is  to  make  a  record 
of  such  expiration  as  the  basis  of  his  own  jurisdiction.  He  could 
not  interfere  then  until  that  event  transpired.  And  it  is  very  ob- 
vious that  the  statute  has  no  natural  fitness  of  application  to  any 
such  case  as  the  present,  or  to  any  case,  except  one  where  the  writ 
is  issued  in  one  official  year,  returnable  in  another,  where  the  jus- 
tice is  not  re-appointed.  The  words  of  the  statute  are,  "  whose 
term  of  office  shall  expire  before  the  trial  of  said  action."  This 
action  had  been  sufficiently  tried  before  the  justice's  term  of  office 
expired,  but  it  was  still  pending  and  in  this  respect  the  statute 
may  be  said  to  apply.  But  if  the  statute  applies  to  this  case,  it 
must  equally  to  one  where  the  trial  is  before  the  court ;  and  it 
would  certainly  present  a  very  awkward  and  somewhat  farcical 
proceeding,  to  have  another  justice  enter  upon  the  jurisdiction  of 
a  cause  in  the  midst  of  a  trial,  by  the  first  justice  ;  but  perhaps  it 
is  not  impossible  to  give  it  even  that  application.  It  would  cer- 
tainly involve  more  difficulties  than  we  are  now  prepared  to  meet. 
But  there  are  two  unanswerable  reasons,  to  my  mind,  why,  in  the 
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present  case,  no  fault  is  attachable  to  the  defendants  for  not  pro« 
curing  a  justice  to  assume  the  jurisdiction  of  this  cause,  under  the 
circumstances. 

1.  If  the  jurisdiction  were  to  be  transfered,  it  should  be  done 
in  the  precise  condition  in  which  the  expiration  of  the  official 
term  of  the  first  justice  left  it.  And,  in  the  present  case,  hj  con* 
sent  and  agreement  of  parties,  the  case  continued  upon  trial  for  six 
hours,  as  a  mere  arbitration.  And  if  this  can  be  done  for  that 
time,  it  maj  be  extended  to  any  time.  The  statute  evidently  makes 
no  provision  for  another  justice  assuming  the  cognizance  of  a  cause 
which  has  been  even  partly  tried  by  arbitration. 

2.  There  is  nothing  in  the  act  of  1851  which  makes  it  the  duty 
of  one  party  more  than  the  other,  to  call  in  a  second  justice.  The 
defendant,  in  that  action,  if  he  chose  to  continue  the  litigation, 
might  as  well  have  called  in  another  justice  as  the  plaintiff;  and 
his  not  doing  it,  seems  a  sufficient  indication  that  he  was  content 
to  let  the  matter  stop. 

The  parties  seem  both  to  have  become  wearied  of  the  litigation, 
and  if  their  ill  feeling  did  not  expire  with  the  official  life  of  the  jus- 
tice, they  seem,  at  all  events  to  have  given  in,  and  acquiesced  in 
the  result 

Judgment  reversed  and  judgment  that  declaration  is  insufficient^ 
and  that  the  defendants  recover  their  costsv 


Solon  Dakfobth  v.  Sebastian  R.  Streeteb* 

Abandoning  portion  of  claim  to  give  a  justice  jurisdiction.     JReS 

gcsUB.    Maintenance  and  champerty, 

A  party  hariog  a  claim  in  a88ump«it  for  oyer  8100,  may  abandon  a  portion  of  it  or 
reduce  it  to  a  sum  less  than  8100,  and  thus  be  enabled  to  commence  and  stistain  an 
action  before  a  justice  of  the  peace  for  its  recovery. 

What  is  said  Jt>y  a  person  when  he  goes  to  call  upon  another  may  be  girfen  in  evi- 
denoe,  aa  a  part  of  the  tts  gutaj  for  the  purpose  of  showing  tlit  true  object  and 
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oharacter  of  the  act,  when  the  act  itself  is  equirooal,  and  the  person  oalled  upon 
claims  for  it  a  different  character  and  elTect  from  that  intended. 

The  terms  mmtuenanee  and  champerty  not  applicable  to  bonajide  purchases  Of  rights 
of  action ;— and,  qvurre^  whether  these  ofibnoes,  as  they  existed  at  c(^mmon  law,  are 
recognized  in  this  state* 

Assumpsit  for  money  had  and  received.  The  action  was  origi- 
nally commenced  before  a  justice  of  the  peace,  and  came  to  the 
county  court  by  appeal.  Plea,  the  general  issue ;  trial  by  jury, 
ilay  Term,  1855, — UnderwooI),  J.,  presiding, 

The  plaintiff  gave  evidence  tending  to  prove  that,  in  the  early 
part  of  the  year  1850,  a  suit  was  commenced  before  a  justice  of 
the  peace^  by  William  W.  Myrick  against  Minot  Wheeler,  to  re- 
cover the  value  of  a  horse ;  that  the  defendant,  who  was  an  jattor- 
ney  at  law,  was  employed  by  Myrick  to  commence  and  prosecute 
said  suit ;  that  before  the  justice,  a  verdict  was  rendered  in  favor 
of  Myrick,  and  the  suit  appealed  and  entered  in  Windsor  county 
court,  at  the  May  Term,  1850,  and  was  continued  from  term  to 
term  to  the  May  Term,  1851,  when  a  final  trial  was  had,  and  a 
verdict  returned  and  judgment  rendered  in  favor  of  Myrick,  for 
$113.70  damages;  that  the  defendant  Streeter  received  from  the 
defendant  in  that  suit  the  full  amount  of  said  judgment,  ajnounting 
in  all  to  something  more  than  $113.00;  that  in  March,  1851,  the 
plaintiff  Danforth  bought  of  Myrick  the  said  suit,  and  agreed  to 
take  it,  as  from  the  commencement,  and  prosecute  the  suit  to  final 
judgment,  at  his  own  charge  and  expense,  and  have  to  his  own  use 
whatever  should  be  received  therein,  and  pay  the  amount  of  the 
defendant  Streeter's  charge  therein,  and  pay  to  said  Myrick  the 
additional  sum  of  $30.00 ;  that  thereupon  the  said  Myrick  and  the 
plaintiff  saw  the  defendant  Streeter,  and  gave  him  notice  that  the 
plaintiff  had  purchased  the  suit,  and  inquired  of  the  defendant 
what  was  the  amount  of  his  charges  in  the  suit,  and  was  informed 
by  him  that  he  should  charge,  for  his  services  to  that  time,  the  sum 
of  $10.00 ;  that  the  plaintiff  thereupon  agreed  to  pay  the  said  sum 
of  $10.00,  when  the  suit  should  be  terminated;  that  Streeter  agreed 
to  wait,  and  also  to  furnish  his  minutes  of  the  testimony  before  the 
justice,  and  to  leave  said  minutes  at  Tracy  &  Converse's  office  in 
Woodstock ;  and  that  the  plaintiff  then  dismissed  him  from  further 
attendance  upon  the  suit,  employed  other  counsel  to  conduct  the 
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suit  for  liim ;  and  that  the  defendant  Streeter  was  never  thereafter 
employed  in  said  suit,  and  rendered  no  services  therein  at  the  re- 
f[ucst  of  the  plaintiff,  but  received  the  execution  and  collected  the 
money  thereon  withoijt  tlie  knowledge  oi-  request  of  the  plaintiff, 
who,  n\ion  learning  tliat  lie  had  so  collected  it,  called  upon  the  de- 
fendant and  demanded  of  him  the  said  money;  and  that  the  defend- 
ant insisted  that  he  had  a  claim  upon  the  money  for  his  ser^^ices  in 
said  suit,  as  to  all  exco[)t  the  sum  of  $^30.00,  which  he  offered  to 
pay  to  Myrick,  but  refused  to  pay  to  tlie  plaintiff. 

After  the  testimony  was  closed,  the  defendant  moved  that  the 
suit  l>e  dismissed,  for  want  of  original  jurisdiction  in  the  ma|dstrate 
who  tried  it,  insistuig  that  the  aforesaid  debt,  or  matter  in  demand, 
upon  the  plaintiff's  proof,  exceeded  the  sum  of  $100.  The  court 
overruled  the  motion,  to  which  the  defendant  excepted.* 

Tlie  [)laintiff  also  introduced  testimony  tending  to  prove  that,  in 
the  suit  of  Myrich  v.  Wheeler,  at  the  May  Tenn,  1850,  an  order 
was  maile  that  the  plaintiff  furnish  additional  bail,  in  the  sum  of 
$75.00,  and  that  the  plaintiff  consented  to  become  and  did  become 
recognized  foi*  said  Myrick  in  said  sura  of  $75.00,  upon  condition 
that  lie  should  receive;  security  therefor,  but  it  did  not  appear  that 
said  Myrick  ever  refused  to  give  an  indemnity,  or  that  he  was  af- 
terwards requested  to  do  so,  the  agreement  being  rendered  inopera- 
tive by  the  sale  of  the  suit,  entered  into  in  March,  1851,  as  above 
stated. 

Tlie  defendant  gave  evidence  tending  to  prove  that  he  never  was 
discharged,  by  Danforth  or  Myrick,  from  further  attendance  upon 
said  suit,  as  an  attorney,  and  that,  on  the  contrary,  on  the  day  pre- 
ceding the  trial,  he  was  requested  by,  and  that  he  did  thereupon  go 
with  the  plaintiff,  to  the  office  of  Tracy  &  Converse,  and  inform 
them  in  respect  to  the  suit  and  the  testimony ;  and  issued  a  subpoena 
for  the  witnesses,  and,  the  next  day,  did  attend  the  trial,  as  an  attor- 
ney, with  Tracy  &  Converse.  The  plaintiff,  ujwn  this  part  of  the 
case,  insisted  tliat  he  did  not  request  the  defendant  to  go  into  the 
office  of  Tracy  &  Converse  for  consultation,  or  in  any  respect  as 
an  attorney ;  but  that  it  had  been  formerly  agreed  that  the  defend- 
ant should  furnish  the  minutes  of  testimony  taken  by  him  at  the 
trial  before  the  magistrate,  and  leave  them  at  Tracy  &  Converse's 
offices  and  that  because  he  had  not  furnished  said  minntesj  and  had 
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not  them  with  him,  tJie  i)laintiif  requested  the  said  Streeter  to  gp 
with  him  to  tlie  office  of  Tracy  6c  Converse,  and  state  to  them, 
from  his  recollection,  wliat  the  testimony  was,  as  given  before  the 
magistrate.  To  |)rove  tliis,  tlie  plaintiff,  among  other  testimony, 
called  Andrew  Tracy  as  a  witness,  and  offered  to  prove  by  him 
tliat  the  plaintiff  called  at  the  office  and  uiqtured  if  the  minutes 
had  been  left  there,  and  being  ijifonuod  tlicy  had  jiot,  left  the 
office  to  procure  them,  or  g(?t  the  ilcf(*ndant  to  come  in  and  state 
over  the  testimony  given  before  the  magistnite ;  to  this  testimony 
the  defendant  objecte<l,  Imt  tlic  court  admitted  it,  althougli  there 
was  no  direct  pi'oof  that  the  <lefendant  M'as'notified  before  or  while 
there,  of  the  plaintiff's  purj)Ose  of  calling  him  in,  nor  was  there 
proof  that,  while  in  the  office,  tlie  defendant  was  notified  that  he 
was  not  coil^ulted  as  attorney  in  the  suit. 

The  defendant,  among  other  things,  requested  the  court  to  charge 
the  jury  that  tlie  sale  of  the  suit  by  Myrick  to  the  plaintiff  under 
an  agreement  that  the  plaintiff  should  prosecute  the  suit  for  the 
future,  and  indemnify  Myrick  for  past  costs  and  expenses,  was 
champertous,  illegal  and  void,  imd  tliat,  therefore,  tlie  action  could 
not  be  sustained  m  the  name  of  the  plaintiff;  but  the  court  de- 
clined so  to  cliarge  the  jury  as  requested,  to  which  refusal  the 
defendant  excepted. 

Wcuihbum  4*  Marsh  for  the  defendant. 

There  was  error  in  overruling  the  motion  to  dismiss.  The  jus- 
tice, upon  the  plaintiff's  testimony,  had  no  original  jurisdiction  of 
the  suit,  and  consequently,  the  county  court  could  have  no  ap- 
pellate jurisdiction. 

The  jurisdiction  of  a  justice  is  confined  to  suits  in  which  "  the 
debt,  or  other  matter  in  demand,  does  not  exceed  $100."  Comp. 
Stat.  283,  §  20. 

The  "  matter  in  demand'*  does  not  imply  the  mere  claim  of  the 
plaintiff,  as  set  forth  in  his  declaration,  but  is  equivalent  to  what 
his  proof  entitles  him  to  demand  as  the  subject  matter  of  his  action ; 
Ladd  v.  mU,  4  Vt  170  ;  Souihwick  v.  Merrill,  3  Vt.  320 ;  Brush 
y,  Hurlburt,  ib.  46. 

The  objectioA  to  the  testimony  of  the  witness,  Tracy,  was  well 
taken.  There  was  no  pretence  thi^t  the  purpose  or  the  declara- 
tions of  Danforth  were  communicated  to  the  defendants. 


494  WINDSOR  COUNTY. 


Dsnforth  v.  Streeter. 


The  sale  of  the  suit  by  Mjrick  to  Danforth  was  champertous, 
illegal  and  void ;  Hcdoway  v.  Low,  7  Port  488 ;  TTiurstan  v.  Per- 
cival,  1  Pick.  416  ;  Kei/  v.  VaUiery  1  Ham.  132  ;  Bust  v.  Lame^ 
4  Litt  417 ;  Brown  v.  Beauchamp,  5  Moore  416 ;  Stanley  v- 
Jones,  7  Bing.  369  ;  Co.  Lit  368  b ;  Bac.  ab.  Tit  Maintenance  ; 
4  Kent  449  n.  a ;  JVhtttle  v.  Skinner,  23  Vt  531 ;  2  Pars,  on  Cont 
263 ;  Grosser  v.  Edmonds,  1  Y.  &  Coll.  481 ;  Wilson  v.  Short,  6 
Hare  384 ;  Harrington- y.  MiUigan,  2  Mylne  &  K.  590 ;  Wehh  v. 
Armstrong,  5  Humph.  379. 

Converse  Sf  Barrett  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  an  action  of  assumpsit  for  money 
had  and  received.  Upon  the  trial  it  seemed,  from  thei^roof,  that 
the  plaintiff  might  have  been  entitled  to  recover  a  few  dollars  be- 
yond the  amount  of  the  justice's  jurisdiction^  if  he  had  brought  his 
suit  in  the  county  court,  and  for  this  reason  the  defendant  moved 
to  dismiss  the  action.  This  motion,  we  think,  was  correctly  over- 
ruled. The  action  being  an  open  action,  the  plaintiff  may,  if  he 
choose,  reduce  his  claim  in  the  writ  below  $  100,  at  his  election. 
The  identity  of  the  claim  does  not  depend  upon  the  amount  de- 
manded. There  can  be  no  possible  objection  to  allowing  the  plain-* 
tiff  to  abandon  a  portion  of  such  a  demand  It  has  never  been 
considered  that  because  property  was  worth  above  $  100,  that  an 
action  of  trespass,  or  trover,  for  taking  and  converting  it,  must,  of 
necessity,  be  brought  to  the  county  court  The  plaintiff  may,  in 
such  case,  set  his  own  price  upon  the  property.  So,  too,  in  as- 
sumpsit, where  there  is  no  express  contract,  the  plaintiff  may  ordi- 
narily fix  the  extent  of  his  claim  downwards.  And  even  where 
the  jurisdiction  depends  upon  the  amount  due  as  in  case  of  notes,. 
it  was  held,  Herren  v.  Campbell,  19  Yt  23,  that  the  plaintiff  might 
endorse  the  amount  below  $  100,  for  the  mere  purpose  of  bringing 
the  suit  before  a  justice,  and  when  no  payment  was  in  &ct  maae. 
We  think  the  plaintiff  has  equal  right  to  abandon  a  portion  of  a 
claim  like  the  presept  The  judgment  is,  of  course,  a  bar  to  the 
whole,  and  the  case  seems  to  us  much  more  obvious  than  that  of  a 
promissory  note. 

n.  In  regard  to  the  proof  of  plaintiff's  declaration,  at  the  time 
)ie  went  to  call  the  defendant  into  the  office  of  Tracy  &  Converse,  it 
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was  so  far  a  part  of  his  conduct  at  the  time,  that  he  might  show  it 
for  the  purpose  of  giving  character  to  his  act,  which,  being  equivo- 
cal, was  relied  upon  as  evidence,  against  him,  of  a  purpose  to  con- 
tinue the  defendant  in  the  suit  as  counsel.  We  think  he  was  fair- 
1 J  entitled  to  show  all  that  he  did,  and  all  that  he  said,  calculated 
to  give  character  to  his  acts,  with  a  view  to  rebut  the  inference  as 
to  his  intention  in  calling  the  defendant  into  the  office. 

This  would  not  bind  the  defendant,  unless  he  was,  in  some  way, 
made  aware  of  the  purpose  for  which  he  was  called  into  the  office. 
But  it  is  one  indispensable  step  in  the  process  of  proof,  to  show  the 
plaintiff's  purpose.  If  he  failed  in  that,  the  defendant  was  of  course 
entitled  to  treat  it,  as  the  plaintiff  intended  it,  as  a  further  employ- 
ment But  although,  if  the  plaintiff  did  show  his  intention  not  to 
employ  the  defendant  as  counsel,  he  was  compellable  to  go  further 
and  show  that  the  defendant  was,  in  some  way,  made  aware  of  this,  he 
is,  in  no  sense,  bound  to  prove  both  points  at  the  same  time,  or  in 
the  same  manner.  The  whole  transaction  at  the  office,  before  he  left 
to  call  the  defendant,  seems  so  intimately  connected  with  the  plain- 
tiff's purpose  and  object,  in  going  to  call  the  defendant,  that  we  thin^: 
the  plaintiff  must  be  allowed  to  show  it,  with  a  view  to  rebut  any 
inference  against  him  on  that  account,  if  he  thinks  it  will  have  that 
effect.  The  jury  were  to  judge  in  this,  as  in  all  such  cases,  wheth- 
er the  declarations  were  made  bona  fide,  or  were  a  mere  ruse  to  get 
^p  evidence  upon  his  own  behalf,  or  for  some  other  intended  pur- 
pose. It  does  not  occur  to  us  that  this  is  extending  the  res  gesUe 
beyond  its  acknowledged  limits.    We  think  not. 

m.  Whether  there  is  anything  of  maintenance  or  champerty  in 
this  case,  is  undoubtedly  a  question  which  might  strike  different 
minds  differently.  Maintenance,  according  to  the  text  writers,  is 
an  officious  or  unlaw^l  intermeddling  with  suits,  in  which  one  has 
no  interest  real  or  supposed,  or  the  upholding  of  quarrels  by  assist- 
ing either  party  with  money  or  otherwise.  4  Bac  Abr.  488.  4 
Black.  Com.  134.  Maintenance  seems  to  embrace  champerty  and 
embracery,  the  former  of  which  is  where  one  assists  a  party  with 
the  agreement  to  have  part  of  the  thing  recovered,  and  the  latter  is 
an  attempt  to  further  the  interests  of  one  or  the  other  party  by  in- 
fluencing the  jury.  So  the  general  term,  maintenance,  is  applied  to 
any  assistance  which  one  may  unlawfully  give  either  party  in  a  suit 
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But  I  cannot  find  that  the  term  maintenance  or  champerty,  has 
ever,  in  modem  days,  certainly,  been  held  to  apply  to  the  bona  fide 
purchaser  of  a  mere  right  of  action  even.  Blackstone,  indeed^ 
says,  "  in  one  sense  of  the  word  [champerty]  it  signifies  the  pur- 
chasing of  a  suit,  or  right  of  suing."  But  in  the  same  sentence  he 
says,  ^  this  is  one  main  reason  why  a  chose  in  action  is  not  assign- 
able at  common  law."  The  learned  commentator  does  not  intend 
here  to  be  understood,  that  the  assignment  of  a  chose  in  action  is 
maintenance  or  champerty.  No  lawyer  is,  we  presume,  prepared 
to  contend  for  any  such  doctrine.  This  will  cut  up,  by  the  roots, 
half  of  the  business  transactions  almost,  of  the  most  commercial 
states  in  the  world.  The  public  sense  would  so  revolt  at  the  pro- 
mulgation of  any  such  doctrine,  that  if  we  found  it  distinctly  de- 
clared in  the  common  law  of  EngLond,  we  should  regard  it  as 
among  the  excepted  rules,  in  our  adoption  of  the  common  law,  as 
not  "  applicable  to  our  local  situation  and  circunoistances,"  or  as 
"  repugnant  to  our  local  customs  and  usages.** 

But  it  is  evident  the  writers  on  this  subject  have  no  such  under- 
standing of  the  offences.  For  in  Bacon's  Abridgement,  under  the 
head  of  what  interest  will  excuse  one  for  what  otherwise  would  be 
maintenance,  we  find  *^  he  who  has  an  equitable  interest  in  a  chose 
in  action,  as  the  assignee  of  a  bond  for  a  good  consideration,  may 
lawfully  maintain  a  suit"  Now  this  is  the  ordinary  case  of  the 
assignee  of  a  chose  in  action.  And  I  apprehend  there  can  be  no 
manner  of  doubt,  that  the  Jxmafide  purchaser  of  a  bond,  or  notes 
not  negotiable,  or  other  chose  in  action,  which  is  of  the  nature  of 
a  debt,  which  is  represented  to  be  due,  and  whic^  the  purchaser 
believes  to  be  due,  may  sue  upon  the  same,  and  not  incur  censure 
from  the  law,  and  that  all  contracts,  founded  upon  any  such  con- 
sideration, are  perfectly  valid.  The  same  is  true  of  any  aid  one 
may  render  another  in  a  suit,  by  way  of  money  or  advice,  or  other 
lawful  assistance,  if  it  be  done  under  a  bona  fide  belief  in  the  jus- 
tice of  the  cause.  It  is  laid  down  in  Bac  Abr.  491,  ^  one  may  law- 
fully give  money  to  a  poor  man,  to  enable  him  to  carry  on  his  suit," 
and  every  man  is  poor  who  has  not  the  means  of  meeting  the  expense 
of  enforcing  his  rights  in  a  court  of  justice.  And  of  course  if  one 
may  give,  he  may  lend,  with  the  expectation  of  being  reimbursed 
out  of  the  avails  of  the  money.    And  I  cannot  very  well  compre- 
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hend  the  difference  between  a  debt  ted  a  claim  for  property  at- 
tached upon  another's  debt  It  has  always  been  considered  that 
while  the  property  remained  in  esse,  the  fact  of  it  being  out  of  the 
possession  of  the  owner,  did  not  preclude  the  owner  from  transfer- 
ing  the  title,  so  as  to  enable  the  vendee  to  maintain  trover  in  his 
own  name,  against  any  one  who  wrongfully  withheld  the  posses- 
sion. And  why,  upon  principle,  it  is  not  equally  allowable  to 
transfer  the  claim  bona  Jide,  while  in  suit,  so  as  to  enable  the  pu]> 
chaser  to  proceed  with  the  pending  suit,  is  certainly  not  easy  of 
comprehension. 

And  this  court  having  decided  that  the  sale  and  conveyance  of 
land  in  the  adverse  possession  of  a  stranger,  is  a  valid  contract 
between  the  parties,  and  vests  such  equitable  rights  in  the  grantee 
as  to  enable  him  to  pursue  the  land  in  the  name  of  the  grantor 
for  his  own  benefit,  and  that  a  court  of  law  will  take  notice  of  and 
protect  his  equitable  interest ;  Edwards  v.  Parkhurst,  21  Vt  472 ; 
it  would  seem  that  the  chief  basis  of  the  old  common  law  offence 
of  maintenance  or  champerty  was  reduced  within  very  narrow 
limits. 

The  (^ence  certainly  does  not  exbt,  in  form,  in  this  state,  unless 
the  common  law  offence  has  been  adopted  as  part  of  the  law  of 
this  state,  which  I  am  reluctant  to  believe  was  the  purpose  of  the 
legislature,  unless  with  some  qualifications. 

It  is  no  doubt  true,  that  any  combination,  for  the  purpose  of  pur- 
suing protracted  causes  of  action,  or  such  as  are  not  believed  to  be 
just,  or  such,  perhaps,  as  the  original  parties  did  not  intend  to  pur- 
sue, or  the  pursuit  of  such  causes  of  action  as  are  believed  to  be 
valid,  in  a  manner  and  to  an  extent  which  the  parties  could  not,  or 
would  not  do,  with  a  view  to  unjust  gains  or  unequal  advantages, 
may  be  still  regarded  as  in  the  nature  of  a  conspiracy,  and  so, 
probably,  indictable,  and  all  contracts  for  the  furtherance  of  such 
objects  wholly  void.  There  are  probably  other  things  coming 
more  nearly  to  the  idea  of  the  common  law  definition  of  mainten- 
ance or  champerty,  such  as  carrying  on  suits  for  a  share  of  the 
avails,  and  thereby  increasing  litigation,  and  some  others,  perhaps, 
which  the  law  will  still  regard  as  champertous,  and  not  coun- 
tenance. 

But  the  preaeckt  case  does  not  seem  to  us  of  that  character. 

33 
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Here  there  is  no  pretense  th5  claiin  was  not  honafide^  for  it  proved 
valid.  There  is  nothing  to  show  that  the  purchase  was  not  also 
in  the  utmost  good  faith,  or  that  it,  in  any  sense,  changed  the  char- 
acter of  the  prosecution  or  that  it  was  expected  to  do  so.  And,  in 
addition  to  all  this,  the  plaintiff  had  before  this  time,  bona  fide,  it 
would  seem,  become  bail  for  costs,  in  conformity  with  the  statute, 
which  implicated  him  to  the  fullest , extent  in  the  hazards  of  the 
litigation.  It  would  be  strange  if,  under  these  circumstances,  he 
could  not  assume  the  entire  burden  of  the  suit. 
Judgment  affirmed. 


Isaac  P.  Morgan,  David  McCaine,  Daniel  McCaine  and 
William  B.  Brown  v,  Daniel  Tarbell,  Jr. 

Change  of  partners.    Application  of  paitfmenU. 

Where  a  change  takes  place  in  a  copartnership  bj  the  addition  of  a  new  member  to 
the  firm,  and  the  balance  oi  an  accoont  against  a  customer,  which  accrued  before 

'  the  change,  is  carried  forward  and  treated  as  a  part  of  the  account  of  the  new  firm, 
to  whom  pa>'ments  are  made,  which  are  applicable  to  their  account  generally,  the 
iwyments  so  made,  if  the  rights  of  third  persons  or  sureties  an  not  inrolred,  will 
be  applied  In  satisfkction  of  the  old  balance,  and  not  of  the  aoooont  aocmin^ 
while  the  payments  are  being  made. 

Book  accottnt.     The  auditor  reported  the  following  facts. 

Previous  to  the  26th  of  March,  1852,  the  firm  of  Morgan, 
McCaine  &  Co.  consisted  of  the  plaintiffs  Morgan  and  the  two 
McCaines.  At  that  date  the  plaintiff  Brown  became  a  member  of 
the  firm  bj  purchasing  one-fourth  of  their  property,  debts  and 
dues,  (the  name  of  the  firm  remaining  unchanged,)  and  continued 
a  member  till  the  2dd  of  Februaiy,  1853. 

The  firm  of  Morgan,  McCaine  &  Co.,  (as  it  was  composed  prior 

to  the  26th  of  March,  1852,)  and  the  defendant,  settled  and  closed 

their  mutual  accounts  up  to  December  1st,  1851,  and  upon  that 

settlement,  the  defendant  gave  his  notes  for  the  balance  then  due. 

The  charges  exhibited  by  the  plaintiffs  finom  December  Ist^ 
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1851,  to  March  26th,  1852,  amounted  to  $575.88,  and  the  credits 
to  the  same  time  amounted  to  $180.03 ;  the  charges  from  March 
26th,  1852,  including  that  day,  to  February  23d,  1853,  amounted 
to  $706.02,  and  the  credits  within  the  same  time  amounted  to 
$735.54. 

For  a  considerable  time  before  the  first  date  in  the  account  pre- 
sented bj  the  plaintiffs,  the  firm  of  Morgan,  McCaine  &  Co.  had, 
at  the  suggestion  and  request  of  the  defendant,  monthly,  at  the  end 
of  each  month,  dra^rn  off  the  defendant's  account  as  it  stood  on 
the  day-book  for  that  month,  and  delivered  it  to  the  defendant's 
book-keeper,  to  be  looked  over,  and  errors  noted  and  corrected  ; 
and  then  it  was  handed  back  to  Morgan,  McCaine  &  Co.,  and  en- 
tered on  the  ledger  by  aggregating  the  items  ;  the  account  being 
balanced,  and  the  balance  of  debt  or  credit  entered  as  the  first  item 
on  the  ledger,  in  the  account  for  the  next  month. 

This  practice  of  drawing  off  and  furnishing  the  defendant's  ac- 
count, and  making  up  the  account  on  the  ledger,  was  followed  until 
the  deal  embraced  in  the  account,  presented  by  the  plaintiffs  in  this 
case,  ceased.  At  the  time  of  the  settlement,  December  1st,  1851, 
the  parties  examined  the  account  as  it  stood  on  the  books  up  to 
that  time,  but  there  was  no  evidence  that  the  defendant  saw  the 
books  of  Morgan,  McCaine  &  Co.  after  that  time.  The  account 
was  balanced  on  the  ledger,  March  25th,  1852.  On  the  next  day 
William  Brown  became  partner  as  before  stated,  and  a  new  ledger, 
called  No.  2,  w^  then  commenced,  and  the  balance  of  debt,  as  it 
stood  on  the  25th  of  March,  as  above  stated,  was  charged  as  the 
first  item  against  the  defendant  on  ledger  No.  2,  in  the  same  man- 
ner that  it  had  been  entered  and  kept  on  the  former  ledger.  Brown 
resided  in  Boston,  Mass.,  during  all  the  time  of  the  defendant's 
deal  with  either  of  the  firms  above  named,  and  took  no  open  and 
active  part  in  the  business  of  Morgan,  McCaine  &  Co.  while  he 
was  partner,  and  there  was  no  evidence  tending  to  show  that  the 
defendant,  during  that  time,  knew  that  he  (Brown)  was  a  member 
of  said  firm  of  Morgan,  McCaine  &  Co. 

The  credits  to  the  defendant  were  entered,  fix)m  time  to  time,  as 
they  accrued.  No  special  direction  was  given,  as  to  any  appli- 
cation to  be  made  of  them  at  the  time  they  accrued,  nor  at  any 
other  time  prior  to  bringing  the  suit ;  nor  was  any  application  made 
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by  Morgan,  McCaine  &  Co.,  except  by  entering  them  on  their 
books  at  the  time  they  accraed. 

Upon  the  facts  thus  found,  the  plaintiff  claimed  that  thej  were 
entitled  to  recover  the  balance  of  all  the  charges  oyer  the  amount 
of  all  the  credits. 

The  defendant  claimed  that  the  present  plaintifl^  were  entitled 
to  be  allowed  only  the  charges  which  accrued  while  Brown  was  a 
member  of  the  firm,  and  that  the  payments  constituting  the  credits 
went  in  discharge  of  the  accounts  of  the  parties  constituting  the 
firm  at  the  time  the  credits  accrued. 

The  county  court,  May  Term,  1855, — ^Underwood,  J.,  presid- 
ing,— ^rendered  judgment  for  the  plaintiffs  for  the  balance  due 
upon  the  entire  account  presented  by  them,  comprising  the  chai^ges 
and  credits  which  accrued  both  before  and  after  Brown  became  a 
member  of  the  firm. 

Exceptions  by  the  defendant 

•/.  S.  Marcy  for  the  defendant 

When  a  new  partner  is  admitted  into  an  old  firm,  and  the  old 
partnership  name  is  continued,  the  new  partner  is  not  liable  for 
the  prior  debts  of  the  firm.    Hart  v.  Torrdinsonj  2  Vt.  101. 

Those  only  can  be  joined  in  the  suit  as  plaintiffs,  who  were  part- 
ners at  the  time  the  goods  were  sold ;  one  becoming  a  partner 
afterwards  cannot  be  joined,  though  by  agreement  of  the  partners 
he  was  to  have  a  share  of  the  profits  of  sales  made  previously. 
1  SwifVs  Dig.  347.  Story  on  Fart  865,  and  cases  there  dted. 
Col.  on  Part.  387. 

Without  the  assent  of  the  debtor,  the  account  of  one  firm  cannot 
be  transferred  to  another,  so  as  to  enable  the  latter  to  maintain  a 
suit  upon  it     Story  on  Part  364. 

2>.  C.  Dentson  for  the  plainti£&. 

L  The  incoming  partner  may  join  in  a  suit  to  recover  both  old 
and  new  debts,  when  the  account  has  been  stated  by  the  parties, 
including,  in  the  stating,  both  old  and  new  account  Coll.  on  Part* 
nership  388. 

Of  course,  where  there  is  any  contract  or  agreement,  that  the 
old  account  may  be  balanced  by  transferring  it  to  the  new  acoount, 
the  new  partnership  may,  and  probably  must  sue.    Bradhy  et  oL 
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V.  Rickardstm  et  al  23  Vt  720.     Eaton  et  dL  v.   Wkitcomh,  17 
Vt.  641. 

The  account  here  was  rendered  and  balanced  monthly,  and  all 
errors  corrected,  and  balance  carried  to  the  new  account  This 
was  done  several  times  after  Brown  came  into  the  firm,  including 
all  the  old  account  An  account  rendered  and  acquiesced  in  is  an 
account  stated.     Tharp  v.  Tharpy  15  Vt  105. 

II.  The  credits  will  be  applied  by  the  law  to  cancel  the  first 
items  in  the  account  Payments  made,  generally,  are  considered 
payments  made  in  discharge  of  the  earlier  items.  Chitty's  C!on- 
tracts  64d.  • 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  It  appears,  from  the  report  of  the  auditor,  that 
Brown  became  a  partner  in  the  firm  of  Morgan,  McCaine  &  Co., 
in  March,  1852 ;  and  at  that  time  there  was  a  considerable  bal* 
ance  on  account  due  from  the  defendant  Brown  continued  as  a 
partner  until  February,  1853,  when  he  sold  back  his  interest  to 
the  other  members  of  the  firm.  On  the  account  which  accrued 
while  Brown  was  one  of  the  firm,  there  was  a  small  balance  due 
from  the  plaintiffs  to  the  defendant,  provided  the  payments  made 
during  that  period  are  applied  on  the  charges  which  were  then 
made.  The  present  plaintiffs,  it  is  obvious,  are  not  entitled  to 
the  judgment  which  they  have  recovered,  unlesss  the  payments 
made  during  that  time,  are  first  to  be  applied  in  satisfaction  of  the 
balance  which  was  due  from  the  defendant  in  March,  1852.  In 
that  event,  the  balance,  as  reported  by  the  auditor,  is  due  from  the 
defendant  to  these  plaintiffs.  The  change  in  the  members  of  the 
firm,  by  the  introduction  of  Brown  as  a  partner,  produced  no  alter«> 
ation  in  their  mode  of  doing  business ;  the  business  was  continued 
in  the  name  of  Morgan,  McCaine  &  Co.  while  this  account  was 
accruing.  During  that  time  Brown  was  a  resident  of  Boston^ 
in  Massachusetts,  and  took  no  open  or  active  part  in  the  business 
of  the  firm.  It  was  certainly  competent  for  the  plaintifik  to  have 
kept  the  balance  due  them  in  March,  1852,  distinct  from  the  ac- 
count which  subsequently  accrued,  and  if,  in  that  manner,  the  con- 
tinuity of  the  account  had  been  broken,  a  general  payment  should 
be  applied  in  satisfaction  of  the  subsequent  account ;  such  would 
be  the  presumed  intention  of  the  parties  from  that  circumstance. 
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Simpson  v.  Ingham,  2  Bam.  &  Cres.  65.     Logan  v.  Mason,  6 
Watts  &  Serg.  9.    This  account,  however,  was  not  so  kept    It 
was  at  the  request  of  the  defendant  that,  for  some  time  before 
the  commencement  of  this  account,  and  consequently  before  Brown 
became  a  partner,  the  plaintiffs  were  in  the  habit  of  making 
monthly  statements  of  the  account,  as  it  stood  on  the  day-book, 
and  when  examined  and  corrected  by  the  defendant,  the  aggre- 
gate amount  was  carried  forward  to  the  account  for  the  next 
month.      In  that  manner  the  account  was  balanced  in  ]\farch, 
1852,  and  the  balance  made  the  first  item  of  charge  in  the  suc- 
ceeding montl),  the  same  as  if  there  had  been  no  change  in  the 
members  of  the  firm.      The  payments  during  that  period  were 
generally  on  the  account,  and  for  the  purpose  of  paying  or  reducing 
the  general  balance,  as  no  other  application  of  those  payments  was 
requested  at  that  time  by  the  defendant    This  account,  therefore, 
by  the  mutual  understanding  of  the  parties,  has  been  kept  as  a 
continuous,  open  and  current  account  from  its  commencement  to 
its  close.    The  balance  due  in  March,  1852,  has  thereby  become 
blended  with  the  subsequent  account  between  these  parties,  as  if 
no  change  in  the  firm  had  been  made.    If  the  firm  had  continued 
the  same  as  it  existed  previous  to  March,  1852,  no  one  would 
question  the  rule  that  the  payments  should  be  applied  to  the 
charges  in  the  order  of  time  in  which  they  were  made.    The  ear- 
liest charges  are  the  first  to  be  extinguished  by  the  application  of 
such  payments,  unless  a  different  application  is  directed  by  the 
debtor  at  the  time  of  payment     In   Clayton^s  case,  1  Merivale 
608,  it  was  observed  by  the  master  of  the  rolls  that  "  there  is  no 
room  for  any  other  appropriation  than  that  which  arises  from  the 
order  in  which  the  receipts  and  payments  take  place,  and  are  car- 
ried into  the  account    It  is  the  first  item  on  the  debit  side  of  the 
account  which  is  discharged  or  reduced  by  the  first  item  on  the 
credit  side.     XTpon  that  principle  all  accounts  current  are  settled 
and  particularly  cash  accounts."    In  1  Am.  Lead.  Cas.  299,  the  same 
rule  is  recognized,  and  it  is  fhrther  observed  that  "  this  rule  will 
apply  to  accounts  with  a  partnership,  of  which  there  is  some 
change  in  the  members,  provided  the  account  goes  on  as  one  con- 
tinuous, open  and  current  account."    The  case  of  Bodenham  v. 
Purchas,  2  Bam.  &  Aid.  39,  is  a  strong  case  upon  this  subject, 
and  very  analogous  to  this  in  its  &cts.    In  that  case  a  bond  was 
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given  to  a  firm,  conditioned  for  the  repayment  of  the  balance  of  an 
account,  and  of  such  further  sums  as  should  be  advanced  to  the 
obligor.     One  of  the  partners  died,  and  a  new  partner  was  taken 
into  the  firm  ;  at  that  time  a  considerable  balance  was  due  from 
the  obligor  to  the  firm ;  advances  were  afterwards  made   by  the 
firm,  and  payments  made  to  them,  on  account,  by  the  obligor,  and 
he  was  credited  by  the  new  firm  with  the  several  payments,  and 
charged  with  the  original  debt  and  advances,  as  constituting  items 
in  one  entire  account.     It  was  held,  that  as  the  old  balance  was 
not  treated  as  a  distinct  account,  but  having  been  carried  forward 
and  blended  in  the  general  account  with  other  transactions,  they 
were  not  at  liberty,  at  a  subsequent  period,  to  treat  it  otherwise  ; 
and  that  having  received,  in  diJBTerent  payments,  a  sum  more  than 
was  sufficient  to  pay  the  debt,  when  the  change  in  the  firm  took 
place,  the  bond  was  considered  as  paid.     If  the  rights  of  third  per- 
sons or  sureties  were  involved  in  this  matter,  or  if,  for  any  other 
reason,  the  plaintiffs  in  this  case  were  now  desirous  of  separating  that 
balance,  and  applying  the  payments  in  satisfaction  of  the  charges 
made  after  Brown  became  one  of  the  firm,  it  is  clear,  from  the 
authorities,  that  they  would  not  be  allowed  to  do  it     Having  car- 
ried the  balance  due  in  March,  1852,  forwai^d,  and  added  it  to  the 
amount  of  the  succeeding  account,  he  has  not  only  the  right,  but 
would  be  compelled,  even  against  his  interest,  to  have  that  balance 
satisfied  by  the  application  of  the  subsequent  payments  which  were 
made  on  the  account.     Smith  v.    Wlgley,  3  Moore  &  Scott  174. 
Simpson  v.  Ingham^  2  Bam.  &  Cres.  (Sb,     Henniker  v.  Wigg^  4 
Adol.  &  Ellis,  N.  S.  792.     In  The  United  States  v.  Kirkpatrick,  9 
Wheat  737,  it  was  said  by  the  court  that,  if  both  parties  omit  to 
make  an  application  of  payments,  "the  law  will  apply  them  according 
to  its  own  notions  of  justice,"  and  in  making  that  disposition,  regard 
will  be  had  to  the  character  of  the  claims,  the  rights  of  sureties, 
and  all  circumstances  showing  the  intention  of  the  parties.     United 
States  V.  Wardell,  5  Mason  82.     Field  v.  Holland^  6  Cranch  27. 
Smith  Mer.  Law  636-7-8.     2  Greenl.  Ev.     This  case  not  involv- 
ing any  of  those  considerations',  affecting  the  rights  of  third  per- 
sona or  sureties,  we  think  it  must  be  governed  by  the  rule  as  estab- 
lished in  the  case  of  Bodenham  v.  Purchas. 
The  judgment  of  the  county  court  is  afiirmed. 
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Carlton  and Manning  v.  George  S. 

Coffin,  Abraham  Adams,  Shepherd  Adams,  Perlet  S. 
Coffin  and  Albert  Day. 

Evidence  to  prove  partnership.     Statute  of  limitations.    Partner* 

ship. 

To  prove  that  a  person  was  a  member  of  a  firm,  testimony  showing  that  he  had  a 
deed  of  an  nndivided  portion  of  their  property,  and  that,  with  his  knowledge,  snita 
at  law  and  in  chancery  respecting  said  property  were  instituted  by  and  in  tba 
name  of  the  firm  in  which  he  was  joined  as  plaintifl",  and  that  he  took  an  active 
part  in  advising  about,  and  in  making  repairs  upon  said  property,  is  admiraible. 

If  a  partner,  who  is  the  agent  of  the  firm  for  making  disbursements,  &c.,  make  a 
payment,  as  such  agent,  upon  a  promissory  note  previously  given  by  the  firm,  it 
will  be  presumed  to  have  been  made  out  of  the  partnership  Ainds,  and  will  prevent 
the  running  of  the  statute  of  limitations  against  all  the  partners.  Such  a  payment 
is  to  be  treated  as  a  payment  by  all  of  the  firm  on  their  joint  account,  and  not  ai 
that  of  the  paying  partner  only. 

Assumpsit  upon  a  promissory  note,  dated  March  12,  1845,  for 
$  385.78,  payable  on  demand,  signed,  "  For  the  Ludlow  Woolen 
Mill,  George  S.  Coffin,  agent."  The  defendants  were  described  in 
the  writ  as  "  formeriy  co-partners  in  the  manufacturing  business 
at  Ludlow,  under  the  firm  and  style  of  the  Ludlow  Woolen  MillL" 
Plea,  the  general  issue,  and  the  statute  of  limitations ;  trial  by  the 
court,  by  agreemnt  of  the  parties,  May  Term,  1855, — Under- 
wood, J.,  presiding. 

The  plaintiffs  put  into  the  case  a  copy  of  a  deed,  from  Wm.  Stur- 
gess  and  others  to  George  S.  Coffin  and  Shepherd  Adams,  dated 
21st  October,  1843,  of  about  4  acres  of  land  in  Ludlow,  with  the 
factory  and  other  buildings  thereon  ;  also  a  copy  of  a  deed  from 
G.  S.  Coffin  to  Albert  Day,  dated  15th  December,  1843,  of  two 
tenths  of  the  Woolen  Mill,  &c ;  also  a  copy  of  a  deed  from  George 
S.  Coffin  to  P.  S.  Coffin,  same  date,  of  one  tenth  of  said  mill,  &c ; 
also  a  copy  of  a  deed.  Shepherd  Adams  to  Abraham  Adams,  dated 
16th  November,  1843,  of  one-half  of  his  interest  in  the  factory,  &c ; 
also  a  bill  in  chancery,  Abraham  Adams,  Shc^pherd  Adams  and  Al- 
bert Day  V.  Jacob  Patrick  filed  in  the  clerk's  office,  December 
1 8th,  1 8 47,  and  sworn  to  by  Abraham  Adams.  The  foregoing  deeds 
and  bill  were  offered  with  other  testimony  to  show  that  Abraham 
Adams  was  one  of  the  partners  of  said  firm,  called  **  Ludlow  Wool- 
en Mill."  The  defendants  objected  to  receiving,  but  the  court  ad- 
mitted them ;  to  which  the  defendants  excepted. 
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The  plaintiffs  also  put  into  the  case  a  writ  in  favor  of  Abraham 
Adams,  Shepherd  Adams,  Perley  S.  Coffin  and  Albert  Day  against 
Warner,  Manning  and  others,  for  the  same  purpose,  having  proved 
that  the  said  Abraham  caused  said  writ  to  be  made ;  to  the  receipt 
of  which  the  defendants  also  objected,  but  the  court  admitted  it,  and 
the  defendants  excepted. 

It  appeared  from  the  evidence  that  the  note  in  suit  was  given 
for  repairs  on  the  woolen  mill,  from  the  fall  of  1843  to  the  fall  of 
1844 ;  and  that  in  making  said  repairs,  and  in  advising  about  the 
same,  Abraham  Adams  took  an  active  part,  and  also  took  an  active 
part  in  the  manufacturing  at  the  mill ;  but  to  the  testimony  going 
to  show  Abraham  Adams*  connection  with  the  same,  the  defend- 
ants objected,  but  the  court  admitted  it,  and  the  defendants  ex- 
cepted. 

The  defendants  put  into  the  case  articles  of  partnership,  signed  by 
Shepherd  Adams,  George  S.  Coffin,  Albert  Day  and  Perley  S. 
Coffin,  professing  to  be  the  proprietors  of  the  brick  factory  at  Lud- 
low, associating  themselves  under  the  name  of  Ludlow  Woolen 
Mill,  dated  December^l  6th,  1843  ;  and  it  appeared  that  Abraham 
Adams  signed  this  paper  with  the  others  at  the  time  it  was  execu- 
ted, but  that  his  name,  after  two  months,  was  rubbed  out  for  the 
alleged  reason  that  a  bill  in  chancery  was  commenced  against  the 
Green  Mountain  Company,  charging  said  Abraham  as  a  partner, 
and  it  was  thought  best  that  his  name  should  not  appear  as  one  of 
the  firm  of  the  woolen  mill,  until  that  suit  was  ended. 

It  appeared  that  the  said  Abraham  Adams  took  an  active  part, 
and  was  engaged  in  the  business  of  the  woolen  mill,  from  Decem- 
ber 1843  to  1847,  buying  wool  and  attending  to  repairs,  &c. 

From  the  conduct  of  said  Abraham  in  the  business  before  re- 
ferred to,  the  several  deeds  and  papers  put  into  the  case,  the  bill  in 
chancery  sworn  to  by  him,  and  the  writ  procured  by  him  to  be 
made,  the  court  found  that  said  Abraham  was,  in  point  of  fact,  a 
partner  from  the  time  of  the  executing  of  said  articles  of  partner- 
ship, until  after  the  signing  of  the  note  in  suit,  and  one  of  the  firm 
of  the  woolen  mill  company. 

As  to  the  statute  of  limitations,  the  plaintiffii  put  into  the  case 
testimony  tending  to  show  the  general  agency  of  Shepherd  Adams 
in  the  affairs  of  the  company,  and  it  appeared  from  the  testimony 
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in  the  case  that  he  was  their  agent  to  make  disbursements,  &c.; 
and  that  on  the  first  day  of  June,  1846,  he,  as  agent  of  the  com- 
pany, made  a  payment  of  fifty  dollars  in  money  on  the  note  in 
suit,  which  was  then  endorsed  on  the  sfune  ;  and  thereupon  the 
court  rendered  judgment  for  the  plaintiffs  to  recover  the  balance  of 
said  note. 

To  the  admission  of  testimony  by  the  court  as  aforesaid,  and  to  the 
judgment  so  rendered,  the  defendants  excepted. 

Converse  Sf  Barrett  for  the  defendants. 

I.  The  copies  of  deeds,  bill  in  chancery,  and  writs  were  improp- 
erly received. 

The  deeds  and  bill  in  chancery  concerned  the  real  estate  only, 
and  could  furnish  no  evidence  of  a  co-partnership  in  the  manufac- 
turing business. 

II.  The  testimony  did  not  authorize  the  conclusion  in  law,,  that 
the  statute  bar  was  removed.  The  agent,  without  special  authori- 
ty for  that  purpose,  had  no  power  to  acknowledge  a  debt,  so  as  to 
remove  the  statute  bar.  The  making  a  payment  on  the  note  by 
the  defendant  himself,  is  only  an  acknowledgment ;  and  the  legal 
effect  is  precisely  the  same  as  though  tlie  party,  instead  of  making 
a  payment  on  the  note,  had  acknowledged  that  it  was  fairly  due. 

III.  Shepherd  Adams  was  a  joint  contractor  in  said  note;  a 
payment  by  him,  therefore,  was  as  such  joint  contractor,  and  could 
not  affect  his  fellow  contractors;  Comp.  Stat.  381  §26.  Neither 
could  his  acknowledgement  of  the  debt  have  any  effect  upon  the 
statute  as  to  the  other  contractors  ;  Comp.  Stat  380  §22. 

S.  FuUam  for  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  first  question  in  the  case  is,  had  the  county 
court  competent  testimony  before  them,  tending  to  prove  that  Abra- 
ham Adams  was  one  of  the  partners  of  the  Ludlow  Woolen  Mill 
Company  at  the  time  of  the  execution  of  the  note,  which  bears  date 
the  12th  of  March,  1845.  "We  see  no  objection  to  the  admissibil- 
ity of  any  of  the  evidence  admitted  by  the  county  court  Its  weight 
was  entirely  with  that  court.     The  evidence  went  to  show  that  on 
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the  16th  day  of  December,  1843,  all  the  defendants  in  this  suit,  in- 
cluding Abraham  Adams,  who  styled  themselves  "  proprietors  of 
the  brick  factory  in  Ludlow,"  entered  into  written  articles  of 
agreement  to  transact  business  under  the  name  of  the  *'  Ludlow 
Woolen  Mill,"  and  appointed  G.  S.  Griffin  their  general  agent,  and 
gave  him  authority  to  sign  notes,  &c.  Abraham  Adams  signed 
this  agreement  with  the  others ;  and  the  case  finds  that  after  the 
expiration  of  two  months  his  name  was  erased  from  this  agreement 
for  the  reasons  alleged  in  the  bill  of  exceptions,  and  the  question 
of  fact  was  whether,  notwithstanding  this,  he  continued  one  of  the 
company  in  interest,  down  to  the  giving  of  the  note  in  question. 
The  plaintiff  was  entitled  to  prove  any  facts  which  had  a  tendency 
to  show  a  continuation  of  interest  in  Abraham  Adams  in  the  con- 
cern. We  see  no  objection  to  the  proof  that  Abraham  Adams  held 
a  deed  of  an  undivided  portion  of  the  factor^'  property,  followed  up 
with  the  other  testimony.  The  bill  in  chanceiy  referred  to  in  the 
exceptions,  was  brought  in  the  month  of  December,  1847,  in  the 
name  of  Abraham  Adams  and  the  others,  as  the  alleged  owners  of 
the  factory,  &c ;  and  the  bill  was  sworn  to  by  Abraham  Adams. 
We  think  the  facts  stated  in  the  bill,  and  which  may  be  referred  to, 
had  a  direct  tendency  to  show  a  continuing  interest  in  Abraham 
Adams,  in  the  concern,  notwithstanding  the  erasure  of  his  name 
from  the  written  articles  of  agreement. 

The  writ  which  was  given  in  evidence  was  procured  by  Abra- 
ham Adams,  and  it  alleges  that  all  the  defendants  to  this  suit  were 
the  joint  owners  of  this  woolen  factory  ;  and  tlie  object  of  the  suit 
was  to  recover  damages  done  to  their  factory  privileges.  We  think 
this  was  competent  proof,  equally  with  the  bill  in  chancery. 

The  fact  that  Abraham  Adams  took  an  active  part  in  advising 
about,  and  in  making  the  repairs  upon  the  mill,  for  which  the  note 
in  question  was  given ;  and  also  in  the  business  of  the  mill,  is  just 
what  we  should  expect,  if  he  continued  to  have  a  joint  interest  in 
the  concern ;  but  otherwise,  not,  unless  he  was  made  the  agent  of 
the  concern,  and  this  was  not  pretended. 

In  respect  to  the  plea  of  the  statute  of  limitation,  the  fifty  dollars 
was  indorsed  on  the  note  the  first  of  June,  1846,  and  the  suit  was 
commenced  within  six  years  from  that  date.  The  exceptions  find 
that  Shepherd  Adams,  one  of  the  company,  was  their  agent  for 
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making  disbursements,  &;c ;  and  that,  as  agent  of  the  company,  he 
paid  the  fifty  dollars ;  and  the  fair  intendment  is,  that  it  was  paid 
out  of  the  joint  funds  of  the  company.  This  is  not  to  be  treated 
as  a  case  where  a  payment  is  made  by  an  individual  member  of  a 
firm  ;  but  it  was  a  payment  by  the  entire  firm  on  their  joint  ac- 
count, and  out  of  their  joint  fund.  It  is  not  within  the  provision  of 
the  act,  which  declares  that  the  payment  of  one  joint  contractor 
shall  not  affect  the  liability  of  the  other  contractors,  so  as  to  deprive 
them  of  the  benefit  of  the  statute  of  limitation. 
Judgment  affirmed. 


The  State  op  Vermont  r.  Ferris  Comings. 
Sale  of  intoxicating  liquors. 

The  respondent,  a  citizen  of  New  Hampshire,  having  his  only  place  of  basineM  in 
that  state,  there  contracted  to  Fell  to  a  resident  in  this  state  a  part  of  a  cask  of 
brandy,  which  was  then  in  this  state  in  transitu  from  New  York  to  New  Hampshire. 
The  purchaser,  by  permission  of  the  respondent,  obtained  the  cask  from  the  rail- 
road depot  in  this  state,  where  it  then  was,  and  took  it  to  his  residence,  where  he 
was  to  take  from  it  what  he  wanted  and  carry  the  cask  with  what  remained  to  the 
respondent's  store  in  New  Hampshire,  where  the  quantity  taken  was  to  be  ascer- 
tained by  a  measurement  of  that  which  remained,  and  be  there  paid  for.  Hetd^ 
that  this  constituted  an  ofTense  against  the  act  of  1862  to  prevent  the  trafflc  in 
intoxicating  liquors. 

Indictment  for  a  violation  of  the  statute  of  1852,  entitled  "an 
act  to  prevent  traffic  in  intoxicating  liquors  for  the  purpose  of 
drinking.*'  Plea,  not  guilty;  tried  at  the  May  Term,  1855, — 
Underwood,  J.,  presiding. 

Evidence  was  introduced  on  the  part  of  the  prosecution  tending 
to  prove  that  the  respondent,  in  September,  1854,  sold  a  cask  of 
brandy  to  one  John  P.  Williams,  at  White  River  Junction.  The 
respondent  gaye  evidence  tending  to-  prove  that  he  was  a  citizen 
of  the  state  of  New  Hampshire,  doing  business  as  a  merchant  at 
West  Lebanon  in  that  state,  having  there  his  only  place  of  busi- 
ness ;  that  the  cask  of  brandy  in  question  had  been  forwarded  to 
him  from  New  York,  by  railroad;  and  was,  at  the  time  in  question, 
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at  the  freight  depot  of  the  Vermont  Central  railroad,  at  White 
River  Junction ;  that  all  freight  received  bj  him,  from  New  York, 
was  necessarily  directed  to  him  at  White  River  Junction,  for  the 
reason  that  the  Vermont  Central  Railroad  Company  had  no  station 
hi  West  Lebanon ;  and  that  he  was  accustomed  to  receive  it  from 
the  Junction  by  the  cars  of  the  Northern  Railroad  Company  run- 
ning across  Connecticut  river ;  that,  at  the  time  in  question,  the 
said  John  P.  Williams  came  to  the  respondent's  store  in  West 
Lebanon,  and  there  purchased  the  brandy,  which  he  was  charged 
with  having  sold ;  that  it  was  then  and  there  agreed  between  them 
that  Williams  should  take  the  cask  of  brandy  from  the  depot  at 
White  River  Junction  to  his  house,  which  was  in  this  state,  and 
take  from  the  cask  so  much  of  the  brandy  as  he  might  wish,  and 
return  the  cask,  with  the  residue  of  the  brandy,  to  the  respondent's 
store  in  West  Lebanon,  where  the  quantity  taken  should  be  deter- 
mined by  measuring  the  quantity  left  in  the  cask,  and  that  said 
Williams  should  then  pay  to  the  respondent,  at  his  said  store  in 
West  Lebanon,  the  money  for  the  brandy  so  by  him  taken  and 
used ;  that  the  respondent  thereupon  sent  his  derk  to  the  freight 
depot  at  White  River  Junction,  with  Williams,  to  direct  the  station 
agent  of  the  Vermont  Central  Railroad  Company  to  deliver  the 
cask  to  said  Williams,  and  that  said  Williams  took  the  cask  of 
brandy  from  the  depot  to  his  house,  and  there  took  and  used  a 
quantity  of  the  brandy  therefrom. 

The  respondent  requested  the  court  to  instruct  the  jury  that,  if 
they  believed  the  testimony  on  the  part  of  the  respondent,  he  was 
not  guilty  of  the  crime  alleged ;  but  the  court  declined  so  to  charge, 
and  instructed  the  jury  that,  although  the  contract  was  made,  and 
payment  was  to  be  made,  in  the  state  of  New  Hampshire,  as  the 
respondent's  testimony  tended  to  prove,  yet  that  the  respondent's 
testimony  also  tended  to  prove  that  the  brandy  was  delivered  by 
Comings  to  Williams,  within  this  state,  and  that,  if  the  brandy  was 
thus  delivered  in  Vermont,  it  would  be  a  violation  of  our  statute, 
for  which  the  respondent  was  liable.  To  this  charge  and  the  re- 
fusal to  charge  as  requested,  the  respondent  excepted. 

P.  T.  Washhum  for  the  respondent. 

The  testimony  on  the  part  of  the  respondent  showed  a  safe  of 
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brandy  by  him  to  "Williams ;  and  the  question  is,  whether  it  was  a 
sale  at  a  place  within  this  state,  J£  it  was  not,  the  respondent 
was  entitled  to  the  charge  requested. 

The  contract  of  sale  was  completed  in  New  Hampshire,  and,  by 
its  terms,  payment  was  to  be  made  there  at  a  ftUure  day.  The 
title  and  right  to  the  possession  of  the  property  thereby  vested  im- 
mediately in  Williams,  without  further  act ;  Evarts  v.  Butler^  Brayt 
216;  Towsley  v.  Dana,  1  Aik.  344 ;  Long  on  Sales  261 ;  HiUchins 
V.  Gilchrist^  23  Vt  86 ;  Qrawshaw  v.  Homfray,  4  B.  &  Aid.  50. 
And  this  is  not  affected  by  the  provision  that  the  amount  sold 
should  be  ascertained  at  a  future  day,  for  the  reason  that  the  par- 
tics  contemplated,  as  part  of  the  agreement,  that  the  contract 
should  be  complete  immediately;  Riddle  v.  Vamum^  20  Pick.  280 
It  was,  therefore,  a  sale  in  New  Hampshire,  but  not  in  Vermont 

But,  if  the  court  were  correct,  in  deciding  tjiat  the  brandy  was 
delivered  in  Vermont,  that  does  not  make  it  a  saie  in  Vermont. 
The  contract  was  made  in  New  Hampshire,  and  payment  was  to 
be  made  there.  It  was,  then,  a  contract  completed  in  New  Hamp- 
shire, and  governed,  in  all  respects,  by  the  law  of  that  state. 

The  brandy  was  not  on  deposit  in  Vermont,  for  sale,  but  was  in 
transit  to  the  respondent's  place  of  business,  in  New  Hampshire ; 
and  the  contract  should  be  treated  the  same  as  though  it  had 
reached  its  place  of  destination ;  for  contracts  in  respect  to  mova- 
bles are  to  be  construed  according  to  the  law  of  the  place  where 
they  are  made ;  1  Pars,  on  Cont  83. 

In  T&rritt  v.  Bartlett,  21  Vt  184,  and  Smith  v.  AUeUj  23  Vt. 
298,  the  contract  of  sale  was  made  in  Vermont,  and  the  delivery 
was  in  New  York ;  and  it  was  held  that  ^  the  contract  was  complete 
in  this  jsUiJter  And  this  is  in  accordance  with  the  rule,  as  stated 
in  1  Pars,  on  Cont.  97. 

In  this  case,  the  contract  was  in  New  Hampshire,  and  the  deliv-' 
ery  in  this  state ;  and,  applying  the  same  principle,  for  the  henejit 
of  the  vendor,  which  was  held  applicable  against  him  in  Territt  v. 
Bardett  and  Smith  v.  AUen^  ^  the  contract  of  sale  was  complete  "  in 
New  Hampshire ;  and,  the  respondent,  a  citizen  of  New  Hamp- 
shire, cannot  be  indicted  here. 

James  Barrett^  statics  attorney^  for  the  prosecution. 


MARCH  TERM,  1856.  511 

state  V.  Coinings. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  conviction,  in  this  case,  being  of  a 
resident  in  another  state,  where  there  was  no  apparent  intention  of 
transacting  business  within  this  state,  in  violation  of  the  statute, 
one  would  rather  desire  to  excuse  the  act,  if  it  can  be  done,  con- 
sistently with  the  rules  of  law  applicable  to  the  subject. 

But,  it  seems  to  us,  the  respondent  must  be  regarded  as  accessory 
to  the  furnishing  of  this  liquor  to  the  vendee  in  this  state.  The 
guilt  or  innocence  of  the  respondent  cunnnot  be  determined  by  his 
intention.  If  he  do  an  act  which  is  prohibited  by  the  law,  he  is 
liable  to  conviction,  notwithstanding  he  might  have  verily  believed 
he  was  keeping  altogether  within  the  requirements  of  the  law. 
There  can  be  no  doubt  whatever,  that  one,  who  is  a  dealer  in  spirits, 
might  give  such  article  to  a  sick  person  under  circumstances  which 
morally,  aside  of  the  statute,  were  as  innocent  as  possible,  or  even 
as  commendable  as  the  office  of  the  good  Samaritan,  and  still  it  be 
an  offence  under  the  statute.  It  is  impossible  to  except  such  cases 
and  not  give  opportunity  for  evasions  which  might  altogether  de- 
stroy the  beneficial  operation  of  the  statute. 

In  the  present  case,  the  spirit,  certainly,  was  delivered  in  this 
state,  through  the  instrumentality  of  others,  but  by  the  respondent's 
procurement.  He  is  then  liable  to  the  same  extent  he  would  have 
been  if  he  had  himself  made  the  delivery  in  this  state,  all  accesso- 
ries being  principals,  in  misdemeanor.  If  we  regard  the  contrctct 
of  sale  as  virtually  made  in  New  Hampshire,  as  we  must,  per- 
haps, the  delivery  was  as  certainly  in  this  state.  For,  until  the 
separation  of  what  Williams  took,  h^  could  not  be  said  to  be  the 
owner  of  any  portion  of  the  mass,  inasmuch  as  he  was  to  take 
what  he  chose,  and,  if  he  did  not  take  any,  there  was  no  sale  of 
any.  It  is  not  like  some  of  the  cases  referred  to,  where  the  vendee 
agrees  for  a  specific  quantity,  not  separated  from  the  mass,  and 
pays  the  price,  and  agrees  to  the  immediate  vesting  of  the  title, 
before  the  measurement  For  here,  no  quantity  was  agreed  upon, 
or  any  price  paid,  or  anything  else  done,  to  indicate  the  purpose  of 
the  parties  to  have  the  title  pass  until  the  separation. 

It  was,  then,  clearly  putting  the  spirits  in  the  power  of  Williams, 
in  this  state.    The  sale  was  really  consummated  in  this  state,  and 
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so,  for  all  the  purposes  of  the  prohibitioii,  might  very  well  be 
treated  as  made  here. 

If  thej  had  a, similar  law  in  New  Hampshire,  it  could  scarcely 
be  claimed  that  what  was  done  there,  constituted  the  offence  there. 
And  one  sale  could  scarcely  be  so  evenly  divided,  one  would  think, 
as  to  constitue  no  offence  in  either  state.  It  is  the  delivery  which 
seems  the  more  essential  act  in  the  offence.  The  sale,  without  the 
delivery,  would  be  no  offence,  t.  «.,  no  sufficient  ground  of  convic- 
tion. It  would  be  so  far  illegal  as  to  render  the  contract  void,  as 
was  held  in  Territt  v.  Bartlett,  21  Vt  184.  But  that  does  not  show 
always  enough  to  convict  of  the  offence,  as  was  said  at  the  bar,  in 
regard  to  aiding  in  smuggling  brandy  in  ankers ;  Briggs  t.  Law* 
rence,  8  T.  R.  454;  see  also  Holman  v.  Johnson^  Cowper  341. 
The  delivery,  without  a  sale,  is  an  offence ;  so  that  whether  this  is 
called  a  sale  or  not,  in  this  state,  the  offence  is  complete.  It  clearly 
is,  if  not  a  sale  here,  a  furnishing  of  spirits  by  one  who  is  a  dealer, 
and  who  does  it  for  gain  and  emolument  We  think,  therefore,  the 
conviction  was  proper. 

Exceptions  overruled,  and  respondent  to  pay  fine  of  $10,  and 
costs. 


The  State  op  Vermont  r.  Levi  K.  Johnson. 

Rape,    Incest,    Evidence, 

Upon  a  trial  upon  an  Indictment  for  rape  or  Incest,  If  the  person  upon  whom  the 
offence  is  charged  to  have  been  committed  is  examined  as  a  witness  for  the  prose- 
cution, she  may  be  inqoired  of,  upon  oross-examinationt  whether  she  had  not, 
at  certain  specified  times  and  places,  had  sexual  intercourse  with  other  men  whose 
names  are  mentioned.    BxNStBrr,  J.,  dissenting. 

QiMMTf,  whether  the  witness  would  be  bound  to  answer  such  an  Inquiry. 

-  • 

Indictment,  in  three  counts,  for  rape  and  incest  Plea,  not 
guilty ;  trial  by  jury,  May  Term,  1855, — ^Underwood,  J.,  pre- 
siding. 
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The  state's  attorney  called,  as  a  witness,  Sarah  E.  Johnson, 
named  in  the  indictment,  and  alleged  to  he  the  daughter  of  the 
respondent,  whose  testimony  tended  to  prove  the  allegations  in  the 
indictment,  and  that  the  respondent,  had  had  sexual  connection 
with  her  at  three  several  times,  and  that  she  had  heen  delivered  of 
a  child  in  consequence  thereof. 

Upon  cross-examination,  the  counsel  for  the  respondent  proposed 
to  inquire  of  the  witness  whether  she  had  had  sexual  intercourse  with 
men,  other  than  the  respondent,  and  particularly  whether  she  had 
had  such  intercourse  with  particular  men,  (naming  them)  at  particu- 
lar times  and  places,  (specifying  them,)  previous  to  the  time  when,  as 
she  testified,  the  respondent  had  intercourse  with  her,  and  also  after 
that  time,  and  before  she  discovered  she  was  pregnant.  To  this 
testimony  the  state's  attorney  objected,  and  the  court  refused  to 
4II0W  the  question  to  be  put  to  the  witness.  To  this  decision  the 
respondent  excepted.     The  jury  returned  a  verdict  of  guilty. 

Washburn  Sf  Marsh  for  the  respondent 

J.  Barrett^  state's  attorney,  for  the  prosecution. 

The  question  as  to  intercourse  with  other  men  was  properly 
ruled  out  Roscoe  Cr.  Ev.  801 ;  1  Phil  Ev.  (Cow.  &  HiU's  ed.) 
176 ;  3  Green.  Ev.  195,  §  214. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  In  prosecutions  for  offences  mentioned  in  this  indict- 
ment, the  prosecutrix  is,  from  necessity,  a  competent  witness  for 
the  state.  The  credibility  of  her  testimony,  however,  and  her 
general  character  for  truth,  as  weU  as  for  chastity,  are  matters  in- 
volved in  the  trial  of  the  case,  and  are  exclusively  to  be  deter- 
V  mined  by  the  j^ry.  2  Arch.  C.  F.  307.  On  the  counts  in  which 
the  respondent  is  charged  with  the  crime  of  rape,  we  think  the  in- 
quiry proposed  to  the  prosecutrix,  on  her  cross-examination,  whether 
she  had  not  had  sexual  intercourse  with  other  men,  both  before 
and  after  the  time  in  which  she  had  testified  the  offences  were  com- 
mitted,  was  proper,  and  should  have  been  allowed.  The  inquiry 
was  particular  in  specifying  the  names  of  the  persons  with  whom, 
and  the  places  where  such  coaQections  were  had.    In  all  cases  of 

94 
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this  character,  the  assent  of  the  witness  to  the  act  is  the  material 
matter  in  issue,  and  on  that  question  the  defense  generally  rests  on 
circumstantial  testimony.    In  determining  that  question,  which  is 
purely  a  mental  act,  it  is  important  to  ascertain  whether  her  con- 
sent would,  from  her  previous  hahits,  he  the  natural  result  of  her 
mind,  or  whether  it  would  be  inconsistent  with  her  previous  life, 
and  repugnant  to  all  her  moral  feelings.     Such  habits  as  are  im- 
puted to  the  witness  by  this  inquiry,  have  a  tendency  to  show  such 
consent,  as  tlie  natural  operation  of  her  propensities,  and  rebut  the 
inference  or  necessity  of  actual  violence.    It  is  upon  this  principle 
that  the  authorities  in  England  and  in  {his  Country  are  uniform  in 
holding  that  it  is  competent  for  the  respondent,  without  any  cross- 
examination  of  the  witness,  to  introduce  witnesses  showing  that 
the  prosecutrix  is  a  woman  of  ill  fame,  of  general  lightness  of 
character,  a  street-walker,  and  that  she  associates  with  persons  of 
lewd  and  dissolute  character.     Boscoe  Cr.  Ev.  801.    Arch  C.  P. 
307.     3  Stark.  Ev.  951.    Rex  v.  CRarke,  2  Starkie  N.  P.  C.  241. 
StaJbB  V.  Gamp^  3  Georgia  419.    People  v.  AUboU^  19  Wend.  192. 
SMte  V.  Jfefferson,  6  Iredell  305.    Those  cases  are  founded  upon 
the  principle  that  such  testimony  is  competent,  not  merely  for  the 
purpose  of  impeaching  her  general  character  for  truth,  but  to  show 
on  her  part,  a  corrupted  mind,  from  which  her  consent  to  such  an 
act  is  the  natural  result  of  her  inclinations.    It  certainly  would 
require  less  proof  on  such  evidence  to  rebut  her  testimony  of  ac- 
tual violence,  than  it  would  where  the  mind  and  moral  sensibili- 
ties of  the  witness  are  uncorrupted  by  such  habits.    A  jury  would 
be  warranted  on  such  testimony,  in  finding  her  consent  from  slight 
circumstances,  and,  ordinarily,  a  conviction  would  not  be  justified 
on  her  uncorfoberated  testimony;    But  when  the  character  of  the 
prosecutrix  is  unaffected  by  such  considerations,  her  testimony 
showmg  actual  violence,  and  that  no  consent  was  given,  would  not 
be  overcome  but  by  strong  and  almost  irrefragible  proof.    If  the 
fact,  that  the  witness  is  a  woman  of  bad  fame,  can  be  shown  by  the 
respondent,  by  introducing  witnesses  showing  her  general  charact^y 
it  would  seem  to  follow,  as  a  necessary  consequence,  that  it  is  com- 
petent to  prove  the  same  fact  on  the  cross-examination  of  the  pxt>- 
secutrix,  by  inquiring  into  the  particular  &cts  upon  which  her  gen- 
eral diiaraeter  is  founded ;  as  observed  by  Williams,  J.,  in  Meae 


MARCH  TERM,  1856.  515 

State  V.  JohoBon* 

Y.  Martin^  6  Carr.  Sc  Fajne  562,  <'  the  doctrine  that  yoa  may  go 
into  general  evidence  of  bad  character  in  the  prosecutrix,  and  yet 
not  cross  examine  into  the  specific  facts,  I  confess,  does  appear  to 
me  to  be  not  in  strict  accordance  with  the  general  rules  of  evi- 
dence." Iff  in  proof  of  the  bad  character  of  the  prosecutrix,  the 
respondent  relies  upon  witnesses  introduced  by  him  for.  that  pur- 
pose, he  will  be  confined  to  the  proof  of  her  general  character, 
and  will  not  be  permitted  to  prove  specific  &cts,  as  it  is  not  to  be 
presumed  that  the  state  can  be  prepared  to  meet  or  explain  those 
particular  events  in  her  life.  But  where  the  prosecutrix  is  a  wit- 
ness, and  the  inquiry  is  directed  to  her  on  cross-examination,  that 
reason  does  not  exist,  nor  does  the  principle  apply,  as  the  presump^ 
tion  in  such  case  arises  that,  in  relation  to  such  specific  &cts,  she 
is  able  to  give  satisfactory  explanations,  if  such  explanations  can 
be  made.  Whether  the  prosecutrix  would  be  bound  to  answer  such 
inquiries,  as  being  matters  tending  to  her  disgrace,  is  not  the  ques- 
tion before  us.  The  question,  now,  is  not  one  of  privilege.  It 
was  not  upon  that  ground  the  inquiry  was  denied,  but  the  inquiry 
was  held  improper  when  no  such  privilege  was  interposed.  In 
such  case,  we  apprehend,  the  authorities  in  England  and  in  this 
country  are  decisive  that  it  is  competent  for  the  respondent,  on  the 
cross-examination  of  the  prosecutrix,  to  make  the  proposed  inquiry. 
In  the  case  People  v.  Abbott,  19  Wend.  192,  it  was  held,  that  ^  on 
the  trial  of  a  person  charged  with  the  crime  of  rape,  the  inquiry 
may  be  made  of  the  prosecutrix  whether  she  had  previous  connec- 
tion with  other  men,  and  that  she,  in  such  case,  is  not  privileged 
firom  answering."  The  subject  was  examined  by  Justice  Co  wen, 
with  his  usual  learning  and  research,  both  on  principle  and  author- 
ity ;  and.it  is  sufficient  to  refer  to  the  opinion  and  reasoning  of  the 
court  in  that  case,  as  fully  expressing  the  views  we  now  entertain 
on  this  question.  That  is  the  only  case  in  this  country  which  we 
have  been  able  to  find,  in  which  this  question  has  directly  arisen. 
The  cases  of  Bex  v.  Hodgson,  Rus.  &  R.  C.  C.  211 ;  3  Carr.  & 
Payne  589,  note  (a),  and  Bex  v.  Clarke,  2  Starkie  N.  P.  C.  241, 
both  decided  in  1812,  are  relied  upon  as  establishing  the  principle 
that  such  inquiries  are  improper.  In  the  first  case,  as  reported  in 
3  Carr.  &  Payne,  the  question  now  before  us  does  not  appear  to 
have  arisen  in  the  case,  and  the  court  expressed  no  opinion  upon 
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it.  The  case  was  an  indictment  for  rape,  and  the  prosecutrix  was 
inquired  of,  oh  her  cross-examination,  whether  she  had  not  before 
had  connection  with  other  persons,  and  with  a  particular  person 
named.  Wood,  6.,  held,  that  ^  she  was  not  bound  to  answer  these 
questions ;"  and  this  opinion  was  confirmed  by  the  twelve  judges. 
The  decision  of  the  court  was  upon  the  mere  question  of  privilege, 
and  not  that  the  inquiry  was  improper,  when  the  privilege  of  the 
witness  is  not  interposed.  The  prisoner  then  offered  to  prove,  by 
witnesses,  particular  facts  not  connected  with  the  present  charge. 
But  for  the  reasons  which  have  been  stated,  such  evidence  was 
clearly  inadmissible.  That  is  the  view  taken  of  this  case  in  Ros* 
coe's  C.  £v.  164,  in  which  he  says,  <^it  does  not  appear  whether 
the  question  itself  was  objected  to,  or  only  that  the  witness  was 
not  bound  to  answer  it."  He  thinks  the  witness  was  privileged,  as 
it  imputed  to  her  an  offense  punishable  by  the  ecclesiastical  law. 
In  that  view  of  it,  the  case  has  no  bearing  on  the  question  now 
before  us. 

The  case  of  Rex  v.  Clarke^  was  an  indictment  for  an  assault, 
with  intent  to  conmiit  a  rape.  On  the  cross-examination  of  the 
prosecutrix,  she  was  asked  whether  she  had  not  been  sent  twioe 
to  the  house  of  correction  for  having  stolen  money  irom  her  master 
several  years  previous.  No  question  of  privOege  being  interposed, 
she  admitted  that  she  had  been,  and  was  then  permitted  to  remove 
the  impeachment,  by  showing  her  subsequent  good  character.  The 
prisoner  then  proposed  to  call  witnesses  to  impeach  her  character 
for  chastity,  both  generally  and  particularly.  The  court  admitted 
the  evidence  as  to  her  general  character,  but  rejected  the  evidenoe 
of  particular  facts.  There  was  no  offer  to  inquire  of  the  prosecu- 
trix, on  her  cross-examination,  in  relation  to  those  particular  facts, 
nor  was  there  any  decision  of  the  court  that  such  an  inquiry 
would  be  improper.  It  would  seem  to  be  as  proper  as  to  inquire 
of  her,  whether  she  had  not  been  confined  in  the  house  of  oorirec* 
tion  for  larceny. 

But  if  we  are  to  consider  these  cases  as  having  decided  the  doc- 
trine as  contended  for  by  the  counsel  for  the  state,  and  in  that  light, 
by  some  authors,  they  have  been  so  considered,  it  is  very  dear 
that,  to  that  extent,  those  cases  are  not  now  regarded  as  of  binding 
fiuthority  in  the  En^li^  courts.    The  c^se  of  Rex*  v.  porker,  9 
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CaiT.  &  Payne  589,  decided  in  1829,  was  an  indictment  for  rape 
in  which  it  was  held  bj  Justice  Parke,  ailer  consultation,  that 
it  was  competent  for  the  prisoner  to  inquire  of  the  prosecutrix, 
whether  "  she  were  not  on  Friday  walking  the  High  street  of  Ox- 
ford, to  look  out  for  men  ;  and  whether  she  was  not  walking,  on 
Friday  last,  in  the  High  street,  with  a  woman  reputed  to  be  a 
common  prostitute."  The  case,  it  will  be  perceived,  was  decided, 
afler  a  particular  reference  to  the  case  of  Rex  v.  Hodgson,  In  the 
case  of  Rex  v.  Martin,  6  Carr.  &  Payne  562,  decided  in  1834,  it 
was  observed  by  Williams,  J.,  "  I  was  counsel  in  the  case  of  Rex 
v.  Hodgson.  The  question  in  the  present  case  is  as  to  previous 
intercourse  with  the  prisoner,  and  the  question  there  was  as  to 
previous  intercourse  with  other  men.  I  shall  certainly  receive  the 
evidence,  and  I  must  say  that  I  never  could  understand  the  case 
of  Rex  V.  Hodgson,"  In  the  case  of  Rex  v.  AspinwaU,  6  Carr.*  & 
Payne  562,  note  (a),  it  was  held,  that  "  the  prisoner  might  show 
that  the  prosecutrix  had  beer\  previously  criminally  connected  with 
himself,  The  circumstances  that  the  prosecutrix  was  in  the  streets 
of  Oxford,  looking  for  men,  that  she  was  in  company  with  women 
of  ill  fame,  and  that  she  had  had  previous  connections  with  the 
prisoner,  are  all  particular  facts,  and  were  not  connected  with  the 
charges  then  made,  and  concerning  which  the  prisoner  was  permit'^ 
ted  to  inquire  of  the  prosecutrix,  on  hei;  cross  examination.  In 
an  action  for  seducing  the  plaintiff's  daughter,  she  may  be  cross- 
examined  as  to  the  particular  acts  of  intercourse  with  other  men, 
and  if  she  deny  them,  then  such  persons  may  be  called  to  contra- 
dict her,  and  may  be  asked  as  to  the  fact,  and  time,  and  place  of 
the  occurrence,  Verry  v.  Watkins,  7  Carr.  &  Payne  808.  When 
the  general  rule  is  given  in  the  authorities,  that  evidence  of  parti*^ 
cular  facts  is  not  admissible,  reference  is  had  to  cases  where  wit^ 
nesses  for  that  purpose,  are  introduced  by  the  respondent ;  and  not 
to  cases  where  the  prosecutrix  is  a  witness  on  the  part  of  the  state, 
and  the  inquiry  is  directed  personally  to  her,  on  her  cross-examin- 
ation. In  such  case,  we  think,  the  inquiry  may  be  properly  made, 
and  that  the  authorities  fully  sustain  the  rule  on  this  question,  as  it 
was  held  in  the  case  of  27ie  People  v.  Abbott,  19  Wend.  192. 

The  testimony  of  Sarah  £.  Johnson  was  also  used  on  the 
count  charging  the  respondent  with  the  crime  of  incest    The  birth 
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of  a  child,  which  she  swore  was  the  result  of  that  intercourse,  wad 
one  circumstance  relied  upon  as  a  proof  of  his  guilt.  The  fact 
that  she  had  such  intercourse  with  other  men,  at  and  about  the 
time  the  child  was  begotten,  has  a  strong  tendency  to  impeach  her 
testimony  in  that  particular,  and  to  rebut  the  evidence  of  the  re- 
spondent's guilt,  arising  &om  that  circumstance.  In  prosecutions  for 
bastardy,  when  a  person  is  charged  by  the  oath  of  the  woman  with 
being  the  father  of  the  child,  such  testimony  has  always  been  held  ad« 
missible  to  rebut  her  testimony,  as  to  his  being  the  father.  Lord  y« 
Sckevering,  Thatcher  C.  C.  26.  Oinn  v.  Commonwealth,  5  Litt 
300.  FaU  V.  Overseers  S^c,  3  Mumf.  495.  The  witness  may  be 
interrogated  on  her  cross  examination  as  to  t)ie  particular  persons 
with  whom  such  connections  were  had,  and  the  time  and  places  of 
their  occurrence.  The  state,  having  proved  the  birth  of  the  child^ 
and  relied  upon  that  circumstance  as  evidence  of  the  respondent's 
guilt,  we  see  no  more  objection  to  such  inquiries  being  made  on 
her  cross-examination,  than  in  prosecutions  for  bastardy.  New 
trial  granted. 


Bennett,  J.,  dissenting.  I  cannot  concur  in  the  opinion  expressed 
by  a  majority  of  the  court.  It  is  to  be  conceded,  that  in  prosecutions 
of  this  kind,  the  general  character  of  the  prosecutrix  for  chastity 
is  involved,  and  put  in  issue,  and  the  rule  relative  to  the  impeach- 
ment of  her  character,  in  this  respect,  is  thus  summed  up  in  Green- 
leaf's  Ev.  vol.  3,  §  214.  ^  It  must  be  done  by  general  evidence  of 
her  reputation,  in  that  respect,  and  not  by  evidence  of  particular 
instances  of  unchastity,  nor  can  she  be  interrogated  as  to  a  crim- 
inal connection  with  any  other  person,  except  as  to  her  previous 
intercourse  with  the  prisoner  himself."  The  rule  is  substantiaUj 
the  same  in  all  the  elementary  writers  upon  evidence  that  I  have 
been  called  upon  to  examine.  A  general  want  of  chastity  may 
furnish  a  basis  for  a  presumption  that  the  illicit  connection  was  by 
consent)  and  thus  it  becomes  material  to  the  issue.  But  no  such 
presumption  should  be  allowed  to  arise  from  a  particular  instance 
of  an  illicit  connection  with  another  person.  Presumptions  cannot 
rest  upon  mere  suggestion  or  surmise.  They  must  have  some 
ground  to  stand  upon,  some  &ct8  upon  which  they  can  arise*    I 
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am  fully  aware  that  in  the  case  of  Hie  People  v.  Abbott,  19  Wend. 
192,  the  law  is  claimed  to  be,  that  in  prosecutions  of  this  kind,  the 
defendant  may  prove  a  particular  instance  of  a  previous  illicit 
connection  between  the  prosecutrix  and  another  person,  and  that 
such  fact  may  be  proved  upon  a  cross-ezlamination  of  the  prosecu- 
trix, or  by  any  other  witness.  I  must  say,  that  I  consider  the 
case  in  the  19  Wendell,  as  a  departure  from  the  English  law  upon 
this  subject,  and  as  theoretical,  and  unsound  in  principle,  and,  for 
one,  I  have  no  disposition  to .  follow  the  lead  of  that  case.  The 
error  in  that  case,  in  my  view,  is,  in  assuming  that  a  presumption 
of  consent  might  arise  from  the  fact  of  a  previous  illicit  connec- 
tion with  some  other  person,  and  when  Judge  Co  wen  undertook 
io  dispose  of  the  cases  of  Rex  v.  Hodgson  and  Rex  v.  Clark,  as 
being  overruled  by  the  laws  of  human  nature,  I  think  he  under- 
took too  much.  Though  we  may  concede,  so  far  as  our  moral  con- 
victions are  coocemed,  to  use  the  language  of  Judge  Cowex,  that 
'^one  who  has  already  started  on  the  road  to  prostitution,  would 
be  less  reluctant  to  pursue  her  course,  than  one  who  still  remained 
at  her  home  of  innocence,*'  yet  courts  of  justice  cannot  act  upon 
evidence  addressed  simply  to  their  moral  convictions.  It  might,  no 
doubt,  have  an  effect  upon  our  moral  convictions,  to  show  on  a 
trial  for  thefl,  that  the  defendant  was  given  to  stealing,  yet  courts 
of  justice  could  not  act  ujjon  such  a  fact,  and  why  should  we  pre- 
sume that  a  female  continues  in  a  voluntary  course  of  lewdness, 
because  she  has  had,  at  some  previous  time,  a  sexual  connection  with 
some  other  man.  If  the  law  wiU  not  allow  such  evidence  to  be  the 
basis  of  a  presumption,  it  should  not  be  received.  In  Rex  v. 
Hodgson,  Russell  &  Ryan's  Crown  Cases  211,  and  in  Rex  Vt  C^rkj 
2  Stark.  241,  it  was  expressly  held  that  evidence  of  particular 
acts  of  intercourse  between  the  prosecutrix  and  other  persons, 
could  not  be  shown  by  the  defendant. 

In  the  case  of  the  The  State  v.  Jeffers(m,  6  Iredell  305,  the 
court  of  North  Carolina,  upon  the  authority  of  those  cases,  ex- 
cluded, as  irrelevant  to  the  issue,  particular  acts  of  familiarity  with 
other  men,  and  this  was  the  very  point  in  judgment  in  that  case. 
The  only  point  decided  in  Camp  v.  The  State  of  Georgia,  3  KeL 
•419,  was,  that  general  evidence  of  want  of  chastity  was  admissible. 

It  is  said  in  the  case  of  The  People  v.  Abbott^  in  Wendell,  that 
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the  cases  of  JRex  v.  Hodgson ^  and  Rex  v.  Clark,  have  been  given 
up  in  England,  but,  to  mj  mind,  the  remark  is  gratuitous.  The 
cases  which  show  that  a  previous  connection  with  the  defendant 
himself  is  admbsible,  stand  upon  that  peculiar  ground,  and  such 
was  the  case  of  Rex  v.  Agpinwcdly  2  Starkie's  Ev.  700,  and  also 
the  case  of  Rex  v.  ITie  Martins,  6  Carr.  &  Payne  562.  This  lat- 
ter case  goes  no  further.  Though  Williams.  J.,  in  thit)  latter 
case,  remarked  that  he  was  counsel  in  the  case  of  Rex  v.  Hodgson^ 
and  could  never  understand  that  case,  yet  that  does  not  show  that 
that  case  has  ever  been  given  up  or  shaken  in  England.  The  case 
of  Rex  V.  The  Martins,  was  at  niei  prius,  and  no  such  question 
was  before  the  court  as  was  decided  in  Rex  v.  Hodgson^  and  it  is 
no  uncommon  thing  for  counsel  not  to  be  able  to  comprehend  » 
decision  adverse  to  their  client 

The  very  nature  of  things  show,  that  previous  acts  of  familiarity 
between  the  prosecutrix  and  the  prisoner,  stand  upon  that  peculiar 
ground,  and  are  competent,  as  tending  to  prove  consent.  In  the 
case  of  Regina  v.  Cloys,  5  Cox's  Crown  Cases  146,  deci^d  in 
1851,  the  learned  counsel  for  the  prisoner  conceded  the  law  to  be, 
that  he  could  not  go  into  particular  acts.  It  can  hardly  be  sup- 
posed that  this  concession  would  have  been  made,  if  Rex  v.  Hodg^ 
eon  and  Rex  v.  Clark,  had  been  given  up  in  England.  It  has 
been  said  that  the  case  of  Rex  v.  Barker,  3  Carr.  &  Payne  589, 
shows  that  proof  of  particular  facts  may  be  given  in  evidence,  and 
is  opposed  to  Rex  v.  Hodgson  and  Rex  v.  C^rh  But  I  think  not 
In  the  case  in  the  19th  Wendell,  the  case  of  Rex  v.  Barker 
is  treated  as  an  authority  to  show  that  general  evidence  of  bad 
character,  as  to  chastity,  may  be  received,  and  the  case  is  viewed 
in  the  same  light  by  Pattebson,  J.,  in  Regina  y.  Clogs,  5  Cox's 
Crown  Cases:  Though  Parke,  J.,  who  tried  the  case  of  Rex  v. 
Barker,  at  first  thought  that  to  permit  the  prosecutrix  to  be  inquired 
of  whether  she  was  not,  on  a  particular  day,  walking  in  High 
street  of  Oxford,  to  look  out  for  men,  with  a  woman  reputed  to  be 
a  common  prostitute,  would  be  to  conflict  with  Rex  v.  Hodgson^ 
and  Rex  vt  Clark,  and  allow  particular  acts  to  be  proved,  but  upon 
consultation,  the  inquiry  was  allowed  to  be  put,  and  I  think  cor- 
rectly. It  was  proving  something  more  than  particular  acts. 
High  street,  no  doubt,  was  understood  to  be  a  common  resort  for 


MARCH  TERM,  1856.  521 

\ 

state  V.  Johnson. 

# 

women  of  ill  fame,  and  would  be  avoided  bj  all  virtuous  women, 
and  if  a  female  was  found  walking  in  that  street  to  look  out  for 
men,  in  company  with  a  woman  reputed  to  be  a  common  prostitute, 
it  would  tend  to  show  that  she  also  was  a. common  prostitute,  and 
in  character,  it  would  be  the  same  thing  as  to  show  she  was  ai^in^ 
mate  of  a  house  of  ill  fame.  That  this  case  stands  upon  the 
ground,  that  the  facts  offered  to  be  proved  went  to  show  a  general 
want  of  chastity,  would  seem  to  follow,  from  the  fact  that  the  in- 
quiry was  not  confined  to  a  time  previous  to  the  alleged  rape.  If 
it  was  regarded  as  evidence  of  a  particular  fact,  the  court  would 
no  doubt,  have  confined  the  counsel  to  acts  previous  to  the  alleged 
offence,  if  they  had  decided  to  admit  the  testimony  at  all.  In  The 
People  V.  Abbott^  the  evidence  was  confined  to  a  previous  connec- 
tion. So  it  is  in  the  civil  actions  for  seduction.  See  EUam  v. 
FaiicetLf  2  Espinasse  562 ;   Cook  v.  Bertyj  12  Modem  232. 

In  cases  of  seduction  the  defendant  may  prove  on  trial  that  the 
daughter  has  been  previously  criminal  with  other  persons,  and 
such  jsthe  case  of  Verry  v.  Watkins^  7  Carr.  &  Payne,  308 ;  but 
it  is  only  admissible  on  the  question  of  damages. 

The  plaintiff  cannot  object  to  the  proof  of  such  facts  by  witness- 
es called  by  the  defendant  on  the  ground  of  surprise.  She  is  bound 
to  come  prepared  to  meet  them,  they  being  pertinent  on  the  ques-* 
tion  of  damages.  But  in  an  indictment  for  a  rape,  such  prior  acts 
of  criminal  conduct  are  not  competent  under  the  issue.  If  they 
were,  the  government  attorney  could  not  claim  to  reject  them  on 
the  ground  of  surprise.  To  preclude  the  defendant  from  proving 
Buch  facts  by  witnesses  by  him  called,  on  the  ground  of  surprise  to 
the  other  party,  and  yet  permit  him  to  prove  the  same  facts  upon 
a  cross  examination  of  the  prosecutrix,  looks  to  me  like  judicial  tri- 
fling. If  the  defendant  cannot  prove  a  prior  connection  between 
the  prosecutrix  and  a  third  person,  by  witnesses  by  him  caUed,  it 
must,  I  think,  follow,  firom  principle,  that  he  could  not  prove  the 
same  facts  by  the  prosecutrix  herself. 

It  is  equally  immaterial  to  the  issue  in  eithei  case ;  and  it  is,  in 
my  mind,  of  no  importance  from  what  source  it  is  sought  to  make 
proof  of  the  fact 

With  this  view,  I  have  no  occasion  to  examine  the  question  of 
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privilege,  and  to  see  "v^hether,  if  it  existed  in  the  present  case,  it 
was  properly  called  into  exercise  in  behalf  of  the  witness. 

The  attorney  for  the  government  objected  to  the  questions  put 
to  the  witness ;  and  the  court  refused  to  allow  the  question  to  be  put. 

It  is  assumed  that  the  privilege  of  the  witness  being  personal,  it 
would  be  error  in  a  court  to  exclude  a  question  material  to  the  is- 
sue, and  which  the  witness  was  not  bound  to  answer,  unless  the 
witness  first  claimed  her  privilege.  But  I  hold  it  to  be  the  duty 
of  the  court  to  protect  a  witness  ;  and  when  a  question  is  put  to 
one,  though  it  may  be  material  to  the  issue,  which  upon  its  face  he 
is  not  bound  to  answer,  the  court  may,  upon  its  own  mere  motion, 
or  upon  motion  of  counsel,  refuse  to  allow  the  question  to  be  put  to 
the  witness.  This  has  been  the  usual  practice  at  nisi  prius.  See 
Hex  V.  Hodgson,  R.  &  ^  211 ;  Dodd  v.  Norris,  3  Camp.  519 ; 
£ex  V.  Levns,  4  Espinasse  222  ;  QundeU  v.  Pratt,  1  M.  &  Malk. 
108.  If  the  witness  remains  mute,  it  may  well  be  considered  he 
adopts  the  claim  of  privilege  made  in  his  behalf. 

If  the  witness  waives  his  privilege,  he  should  be  examined.  If 
it  was  necessary  to  sustain  the  ruling  of  the  county  court,  it  might 
well  be  presumed  the  court  proceeded  upon  the  ground  of  the  priv- 
ilege of  the  witness ;  but  considering  the  testimony,  as  I  do,  not 
relevent  to  the  issue,  it  is  of  no  importance  further  to  consider  the 
question  of  privilege,  and  whether  it  existed  or  not 

In  regard  to  the  count  in  the  indictment,  for  incest,  it  strikes  me 
that  the  fact,  that  the  prosecutrix  stated  that  she  had  been  delivered 
of  a  child  in  consequence  of  the  connection  witb  the  respondent, 
was  of  no  possible  importance.  It  seemed  to  have  fallen  out  inad- 
vertently. It  was  a  fact  not  sought  for  by  the  prosecution,  and  not 
objected  to  by  the  defendant  The  simple  fact  that  the  girl  was 
delivered  of  a  child,  had  no  tendency  to  prove  that  such  child  was 
begotten  by  the  defendant,  and,  much  less,  to  prove  that  the  sexual 
connection  in  which  it  was  begotten  was  against  her  wilL  It  is  a 
fact  in  no  way  confirmatory  or  bearing  upon  the  position  that  the 
daughter  had  an  illicit  connection  with  the  ^ther,  which  is  the  point 
to  be  established  under  the  count  for  incest. 

If,  then,  the  &ict  of  her  pregnancy,  and  the  birth  of  the  child, 
were  of  no  importance  to  the  prosecution,  and  irrelevant  and  im- 
material to  the  issue,  the  case  called  for  no  rebutting  testimony  in 
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Ihat  particular,  and  it  was  not  error  for  the  court  to  exclude  such 
testimony  when  offered.  In  cases  of  seduction,  the  hirth  of  a  child 
begdtten  by  the  defendant,  is  a  material  part  of  the  plaintiff's  case ; 
and  in  prosecutions  for  bastardy,  where  the  question  is  upon  the 
paternity  of  the  child,  it  is  quite  material  in  defense,  to  show  that 
the  mother  had  connection,  about  the  time  she  swears  the  child  was 
begotten,  with  other  men.  In  prosecutions  of  that  character,  such 
a  fact  has  always  been  allowed  to  be  proved  in  our  courts,  and  the 
inquiry,  as  to  it,  has  been  allowed  to  be  made  of  the  mother,  who 
appears  as  a  witness  to  sustain  the  prosecution.  The  inquiry, 
however,  must  be  confined  to  about  or  near  the  time  the  child  was 
begotten.;  otherwise  it  becomes  immaterial.  In  the  inquiry  put  to 
the  prosecutrix,  as  to  her  connection  with  other  men,  before  the 
child  was  begotten,  there  is  no  limitation  as  to  time.  The  time 
subsequent,  is  only  limited,  by  the  inquiry,  to  some  period  before 
she  discovered  she  was  in  a  state  of  pregnancy.  It  might  have 
been  one,  two  or  three  days  before,  as  well  as  at  any  other  time. 
If  this  had  been  a  prosecution  to  fix  the  paternity  of  an  illegitimate 
child,  the  inquiries  proposed  to  be  made  of  the  girl,  were  too  un- 
limited, in  range  of  time,  to  have  rendered  their  rejection  error.  I 
think  all  the  evidence,  the  object  of  which  was  to  show  particular 
instances  of  lewdness  between  the  prosecutrix  and  other  persons, 
was  properly  excluded,  whether  to  be  proved  upon  a  cross-exami- 
nation of  the  prosecutrix,  or  by  witnesses  called  on  the  defense. 


Timothy  Howard  r.  Rodney  D.  Gould. 

Fraud. 

A  ti]M  representation,  not  believed  to  be  tme  at  the  time,  which  a  yendor  of  prop* 
ertj  makes  for  the  parpose  of  inducing  a  purchase  of  it,  or  a  flUse  Impression  pro- 
duced by  his  words  or  acts  for  the  purpose  of  misleading  and  obtaining  an  undue 
advantage,  whereby  a  purchaser  is  deceived  and  injured,  is  both  fraudulent  and 
actionable. 
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The  defendant,  havinir  information,  and  reason  to  believe  that  hia  horse  had  the 
glanders,  was  inquired  of  by  the  plaintUT  respecting  it,  and  replied  that  he  sup- 
posed the  horse  had  the  horse-distemper,  but  that  the  plaintiff  could  examine  him; 
and  did  not  communicate  the  information  he  had  received  respecting  the  glanders ; 
and  the  plaintiff  was  thereby  induced  to  trade  for  the  horse,  and  was  damaged  in 
consequence  of  his  actually  having  the  glanders;  it  was  held  that  the  defendant 
was  liable  to  the  plaintiff  on  account  of  a  fVaudulent  suppression  of  material  fiicts, 
which,  if  known,  would  probably  have  prevented  the  trade. 

Action  on  the  case  for  deceit  in  the  exchange  of  a  horse. 
The  action  was  referred,  and  the  referee  reported  as  follows. 

"  The  defendant,  in  the  fall  of  1850,  purchased  of  one  Parker 
Bryant,  a  gelding  horse  which  was  diseased,  and  the  said  Brjant, 
at  the  time  the  defendant  purchased  the  horse,  told  him,  upon  his 
inquiring  what  ailed  the  horse,  that  some  said  he  had  got  the  horse- 
distemper,  and  some  said  it  was  the  glanders,  but  that  he,  Bryant, 
did  not  know  what  ailed  him. 

"  The  defendant,  very  soon  after  purchasing  the  horse  of  Bryant, 
led  him  over  to  one  Jonathan  Atherton,  an  expert  in  the  diseases 
of  horses,  to  ascertain  of  him  what  ailed  the  horse ;  Atherton  told 
him  he  thought  the  horse  had  the  glandera,  but  did  not  know  cer* 
tainly.  The  defendant  then  told  him  that  some  said  it  was  the 
horse-distemper,  upon  which  Atherton  told  him,  if  the  disease  was 
the  horse-distemper  as  they  said,  it  would  probably  terminate  in 
the  glanders,  and  that  he  wanted  he  should  take  him  away  as  he 
did  not  want  him  about  the  premises.  Within  one  or  two  days  af- 
ter this,  the  defendant  drove  the  horse  to  Proctorsville,  and  there 
met  the  plaintiff,  when  they  commenced  a  conversation  about  trad-* 
ing  horses.  The  defendant  told  the  plaintiff  his  horse  was  sick  and 
not  fit  to  use,  and  that  he  wished  to  get  one  to  work  with,  when  the 
plaintiff  asked  him  what  was  the  matter  with  his  horse  ?  The  de- 
fendant told  him  that  he  had  got  the  horse-distemper  of  the  worst 
kind  he  supposed,  but  the  plaintiff  might  examine  him ;  and  the  plain- 
tiff thereupon  went  and  looked  at  the  horse  and  drove  him  a  short 
distance.  The  plaintiff  then  told  the  defendant  that  he  had  heard 
the  horse  bad  the  glanders,  and  asked  if  that  was  not  what  ailed 
him  ;  the  defendant  replied  that  he  supposed  it  was  the  horse-dis- 
temper ;  the  plaintiff  then  remarked  that  he  had  had  a  good  many 
horses  that  had  the  horse-distemper,  and  thought  it  might  be  that 

^  After  the  plaintiff  had  driven  the  horse,  Loren  Howard,  a  son 
of  the  plaintiff,  came  up  where  the  defendant  and  plaintiff  were. 
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and  the  plaintiff  told  the  defendant  he  might  trade  with  Loren. 
Loren  Howard  then  inquired  of  the  defendant  what  ailed  the  horse^ 
and  the  defendant  told  him,  he  supposed  the  horse-distemper,  that 
the  horse  was  rode  to  Woodstock  and  back  and  turned  out,  and 
took  cold.  Loren  Howard  then  asked  if  the  horse  had  not  got  the 
glanders,  the  defendant  replied  he  supposed  it  was  the  horse-dis- 
temper ;  that  he,  said  Loren,  could  examine  the  horse.  Loren  then 
inquired  of  one  Jerry  Butterfield,  who  had  considerable  knowledge 
of  horses,  whether  he  thought  the  horse  would  get  well,  to  which 
Butterfield  replied  he  could  not  tell.  After  the  above  conversar 
tion,  the  defendant  and  Loren  Howard  concluded  the  trade,  and 
the  parties  exchanged  horses.  The  condition  of  the  horse  was 
such,  that  it  was  apparent  to  any  one  that  he  was  much  diseased, 
but  it  did  not  appear  that  the  defendant  had  any  other  knowledge 
of  what  the  disease  was  than  what  he  had  derived  from  Bryant 
and  Atherton,  in  the  manner  aforesaid. 

^'  The  referee  finds  that  the  horse,  at  the  time  of  the  trade,  was 
diseased  with  the  glanders,  and.  intending  to  be  guided  by  the  rules 
of  law,  also  finds  that  the  defendant  should  have  communicated  to 
the  plaintiff,  under  the  circumstances  of  the  trade,  as  above  set 
forth,  the  information  he  had  received  from  Atherton  and  Bryant 
respecting  the  disease  of  the  horse,  and  that  by  concealing  the  same 
he  was  guilty  of  fraud ;  and  that  the  plaintiff  should  therefore  re- 
cover of  the  defendant  twenty  dollars  damages  and  his  costs. 

^  But  if  the  court  should  be  of  the  opmion  that,  by  the  principles 
of  law,  from  the  facts  as  above  set  forth,  the  defendant  Vas  not  re- 
quired, under  the  circumstances,  to  disclose  the  knowledge  be  had 
obtained  from  Bryant  and  Atherton,  and  that,  after  directing  the 
plaintiff  and  Loren  Howard  to  examine  the  horse,  he  was  legally 
justified  in  permitting  the  plaintiff,  under  the  impressions  he  would 
obtain  from  the  appearance  of  the  horse  and  the  statements  made 
to  him  by  the  defendant,  to  trade  for  the  horse,  then  the  referee 
finds  for  the  defendant  to  recover  his  cost" 

Upon  the  foregoing  report,  the  county  court,  May  Term,  1855, — 
Unbebwood,  J.,  presiding, — ^rendered  judgment  for  the  defend- 
ant, to  which  the  plaintiff  excepted. 

S.  FuUam  for  the  plaintiff. 
J.  F.  Deane  for  the  defendant 
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The  opinion  of  the  court  was  delivered  by  - 

Bennett,  J.  It  is  a  common  principle  that  a  false  affirmation, 
not  believed  to  be  trae,  or  a  fraudulent  concealment  of  a  material 
fact,  accompanied  with  damage,  is  actionable.  J£  the  affirmation  is 
untrue  in  point  of  fact,  and  not  believed  to  be  true  by  the  party 
making  it,  and  is  made  for  a  fraudulent  purpose,  it  is  both  a  moral 
and  a  legal  &aud ;  Tat/lor  v.  Ashtony  11  M.  &  W.  415  ;  and  in 
PoOkiU  V.  Waiter y  3  B.  &  Adolphus  114,  the  court  go  the  length 
of  holding  that  if  one  makes  a  representation  which  he  does  not 
know  or  believe  to  be  true,  and  it  turns  out  to  be  false,  and  an- 
other person,  acting  upon  the  faith  of  it,  is  injured,  he  has  his  rem- 
edy against  the  person  making  the  false  affirmation.  A  false  affir- 
mation, not  believed  to  be  true,  is  fraudulent ;  and  the  question  of 
llie  liability  of  the  person  making  it  must  depend  upon  the  sincer- 
ity of  his  belief  as  to  its  truth,  which  will  of  course  be  for  the  jury 
to  pass  upon.  In  the  case  of  Munroe  v.  Pritehett,  16  Alabama, 
785,  the  court  go  the  length  of  holding,  that  if  the  representations 
are  made  recklessly,  the  party  not  knowing  them  to  be  true,  and 
for  the  purpose  of  inducing  the  other  party  to  make  a  purchase, 
they  are  actionable  if  accompanied  with  damage.  But  we  are  not 
disposed,  in  this  case,  to  lay  the  rule  down  in  this  language ;  but 
we  think  it  safe  to  hold,  that  if  the  representations  are  false,  and 
not  believed  to  be  true  when  made,  and  are  made  to  induce  a  pur- 
chase, and  a  damage  insues  by  means  of  them,  they  are  fraudulent 
and  actionable ;  and,  to  constitute  a  fraud,  it  is  not  necessary  that 
a  material  fact  should  be  directly  misrepresented  intentionally  ;  but 
if  a  false  impression  is  produced  by  words  or  acts,  in  order  to  mis- 
lead and  obtain  an  undue  advantage,  it  should  be  regarded  as  a 
case  of  manifest  fraud. 

When  the  defendant  was  inquired  of  if  his  horse  had  not  got 
the  glanders  and  he  replied  that  he  supposed  the  disease  was  the 
horse-distemper,  this  was,  in  effect,  an  affirmation  that  he  did  not 
believe  the  horse  had  the  glanders,  upon  the  principle  that  the 
affirmation  of  the  one  is  the  exclusion  of  the  other. 

From  the  facts  found  by  the  referee,  and  all  the  circumstances 
attending  the  case,  I  should  have  found  no  difficulty  in  inferring  a 
belief  in  the  mind  of  the  defendant,  that  his  horse  had  the  glanders. 
But  this  was  w  question  of  £blcL    The  referee  does,  however,  find 
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that,  under  the  circumstances,  the  defendant  was  guilty  of  fraud  by 
an  improper  suppression  of  facts.  He  bought  the  horse  a  very 
short  time  before  the  trade  with  the  (plaintiff  for  a  diseased  horse ; 
and  was  told  by  the  person  of  whom  he  bought,  that  some  said  he 
had  the  horse-distemper,  and  some  said  he  had  the  glanders 
though  he  did  not  pretend  to  know  himself.  But  Atherton,  a  man 
skilled  in  the  diseases  of  horses,  upcm  an  examination  of  the  horse, 
informed  the  defendant  he  believed  the  disease  was  the  glanders. 

When  the  defendant  undertook  to  answer  the  inquiries  put  to 
him,  he  was  bound  to  make  a  full  disclosure.  It  is  quite  evident 
that  this  is  a  case,  where,  to  say  the  least,  there  was  a  fraudulent 
suppression  of  material  facts,  which,  if  they  had  been  disclosed, 
would  probably  have  prevented  the  trade.  Though  the  plaintiff 
knew  the  horse  was  diseased,  and  had  the  means  of  examining 
him,  yet  he  had  not  the  same  means  of  knowing  the  character  of 
the  disease  as  the  defendant  had ;  and  in  this  respect,  they  cannot 
be  said  to  stand  upon  an  equality.  As  this  case  went  to  a  referee, 
no  question  can  arise  in  regard  to  the  plaintiff's  right  to  recover, 
upon  his  present  declaration,  for  a  fraudulent  suppression  of  facts. 

The  result  must  be,  the  judgment  of  the  county  court  is  reversed, 
and  judgment  on  the  report  for  the  plaintiff. 


Solomon  Dowkeb  t;.  Royal  Flint  and  Ltuan  Ellswobth. 

C09U.    Pleading.    Estoppel. 

Separate  trarel  and  attendance  fees  before  a  Jnstice,  and  trarel  and  term  fees  in  the 
county  conrt,  may  be  taxed  by  two  or  more  defendants  in  an  action  of  tort,  unleea 
by  Joining  in  a  plea  in  bar  they  so  identity  their  interests  as  to  make  the  success 
of  each  dependent  upon  that  of  the  other. 

The  general  issne  in  actions  of  tort,  though,  in  form,  joint,  is  regarded  as  a  several 
plea. 

A  disclaimer  as  to  the  ownership  of  property,  the  title  of  which  was  really  in  the 
plaintiff,  which  induced  the  defendant  to  sell  it,  when  he  would  not  have  done  so 
but  for  the  disclaimer,  held  to  estop  the  plaintiff  i^om  afterwards  setting  up  his 
title  and  recovering  of  the  defendant  for  the  conversion  of  the  property. 
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Trover  for  fifty  eheep,  originally  commenced  before  a  justice 
and  brought  into  the  county  court  by  appeal.  Plea,  the  general 
issue ;  trial  by  jury,  May  Terih,  1855, — Underwood,  J.,  presiding. 

The  plaintiff's  testimony  tended  to  prove  that  the  sheep  in  ques- 
tion belonged  to  and  were  bailed  by  him  to  one  Sylvanus  Cham- 
berlin,  as  whose  property  they  were  attached,  by  the  defendant 
Ellsworth,  upon  a  writ  in  favor  of  the  defendant  Flint,  and  placed 
in  Flint'n  possession,  from  whom  the  plaintiff  demanded  them,  and 
that  Flint  refused  to  let  the  plaintiff  have  them  unless  he  would 
buy  and  pay  for  them ;  and  that  after  Flint  had  refused  to  let  him 
have  tiiem,  he  bought  them  of  said  Flint,  and  paid  him  $1.25  per 
head,  protesting,  nevertheless,  that  he  was  the  owner  of  them,  and 
that  he  should  call  on  him  in  some  other  way.  The  plaintiff's 
evidence  further  tended  to  prove  that  the  sheep  were  large,  nice 
sheep,  with  heavy  fleeces,  and  were  worth,  at  the  time  they  were 
attached,  from  $2.25  to  $2.50  per  head,  and  had  been  sheared  by 
Flint,  after  the  attachment,  and  before  the  purchase  hj  the  plaintiff. 

The  defendants  gave  evidence  tending  to  prove  that  the  sheep 
were  the  property  of  Chamberlin ;  and  that,  after  the  attachment, 
Chamberlin  and  Flint  had  them  appraised,  and  applied  in  payment 
of  said  Chamberlin's  debt  to  Flint ;  and  that  Chamberlin  informed 
Flint  that  he  did  not  know  but  the  plaintiff  would  claim  the  sheep. 
The  defendant's  evidence  further  tended  to  show  that,  after  the 
attachment,  Flint  sent  Ellsworth  to  see  the  plaintiff,  and  ascertain 
whether  he  owned  the  sheep ;  and  that,  the  plaintiff,  on  that  occa- 
sion, told  Ellsworth  he  had  sold  a  colt  to  Chamberlin,  with  which 
he  had  procured  the  sheep  in  question,  and  disclaimed  having  any 
sheep  there. 

The  defendant's  evidence  tended  further  to  prove  that,  at  the 
time  the  plaintiff  purchased  said  sheep  of  Flint,  Flint  inquired  of 
the  plaintiff  whether  he  owned  the  sheep,  and  told  him  that  he 
wanted  no  litigation  about  them,  and  that,  if  the  plaintiff  owned 
them,  he  would  deliver  them  up  to  him ;  and  that,  on  that  occasion, 
the  plaintiff  told  Flint  that  he  was  not  the  owner  of  the  sheep,  and 
had  no  claim  to  or  interest  in  them,  and  that  the  plaintiff  then  pur- 
chased the  sheep,  as  above  stated. 

The  plaintiff  requested  the  court  to  charge  the  juiy  that  though 
they  should  find  that  he  disclaimed  all  ownership  or  interest  in  the 
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sheep,  on  that  occasion,  and  declared  to  Flint  that  he  had  no  inter- 
est in  them,  jet,  if  thej  should  find  that  the  sheep  in  fact  belonged 
to  the  plaintiff,  and  that  the  title  to  them  was  in  him,  that  he  might 
recover  for  the  sheep ;  that,  in  any  event,  if  the  sheep  belonged  to 
the  plaintiff,  and  the  title  was  in  him,  that  he  would  be  entitled  to 
recover  the  value  of  the  fleeces  on  the  sheep  when  taken,  and 
which  had  been  shorn  from  them ;  being  the  difference  in  value  in 
said  sheep  between  the  time  they  were  attached  and  the  time  they 
were  purchased  by  the  plaintiff. 

The  court  refused  to  charge  the  jury  as  requested,  but  did  charge 
them,  among  other  things  not  excepted  to,  that  if  they  found,  from 
the  proof  in  the  case,  that  the  plaintiff,  after  learning  that  Flint 
had  attached  them  as  Chamberlin's  and  had  had  them  applied  on 
his  debt,  as  the  testimony  tended  to  show,  and  when  Flint  offered  to 
return  them  to  the  plaintiff,  if  he  claimed  to  own  them,  that  if  then 
the  plaintiff  disclaimed  all  ownership  or  interest  in  them,  and  gave 
Flint  fully  to  understand  that  he  had  no  interest  in  or  ownership 
of  them,  and  purchased  them  of  Flint,  as  the  testimony  tended  to 
show,  then,  though  they  should  find  that  the  title,  in  fact,  was  in 
the  plaintiff,  yet  that  he  would  be  estopped  from  setting  up  his 
daim,  and  would  not  be  entitled  to  recover  either  for  the  sheep  or 
for  the  fleeces.    Verdict  for  the  defendants. 

To  the  refusal  of  the  court  to  charge  as  requested,  and  to  tl^ 
charge,  as  given,  the  plaintiff  excepted. 

In  the  taxation  of  the  defendants'  costs,  the  plaintiff  objected  to 
the  allowance  of  two  travels  and  two  attendances  for  the  defendants 
before  the  justice,  at  the  different  trials.  It  was  conceded  that  tha 
defendant  Flint  did  not  personally  attend  at  any  of  those  trialSf 
His  fees  for  travel  and  attendance  were  allowed  by  the  court  at 
$7.94,  to  which  the  plaintiff  excepted.  The  plaintiff  also  objected 
to  allowing  the  defendants  separate  term  fees  and  separate  travels 
at  each  term  of  the  county  court,  but  the  court  overruled  the  ob- 
jection, and  allowed  separate  term  fees  and  separate  travels,  each 
term ;  to  which  the  plaintiff  also  excepted.  The  defendant  put  in 
a  written  plea  before  the  justice,  but  no  pleadings  were  filed  in  the 
county  court,  the  plea,  at  the  commencement  of  the  triaL  bejpg 
8tate4  tp  ]^  the  general  issue. 

35 


530  WINDSOR  COUNTY. 

'         ■  ■"«^— —  ^— ^»^     « 

Downer  v.  Flint  et  al. 

W.  C,  French  and  Washhim  Sf  Marsh  for  the  plaintiff. 
A.  P.  Hunlon  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  L  The  decision  in  regard  to  costs  seems  to 
us  correct.  Each  defendant,  in  actions  of  tort,  has  been  treated 
as  a  distinct  party  in  the  suit,  until  by  joining  in  a  plea  in  bar, 
with  others,  or  in  some  other  way,  he  so  identified  his  interests 
with  others,  that  the  success  of  the  defense,  as  to  each  one,  de- 
pended upon  its  success,  as  to  all«  This  will  entitle  them  to  tax 
separate  travel  and  attendance,  before  the  justice,  and  separate 
travel  and  term  fees,  in  the  county  court..  The  attorney  fee  is 
given,  on  account  of  the  trial,  and  no  more  attorney  fees  are  taxa- 
ble upon  the  same  side  than  there  are  distinct  trials  in  the  acticm. 
The  general  issue,  in  actions  of  tort,  is  regarded  as  several,  although 
in  form  joint.  In  the  present  case  the  plea  before  the  justice  was, 
in  form,  several,  and,  not  being  renewed  before  the  county  court, 
might  still  be  regarded  as  in  force',  the  same  as  a  declaration.  But 
the  result  is  the  same  either  way. 

n.  In  regard  to  the  merits  of  the  case,  we  must,  for  the  purpose 
of  testing  the  correctness  of  the  decision  below,  assume  that  the 
plaintiff  was  the  owner  of  the  sheep,  at  the  time  they  were  taken, 
as  there  was  testimony  tending  to  prove  this.  We  must,  also,  lay 
out  of  the  case  what  the  plaintiff  said  to  Ellsworth,  as  the  case 
was  made  to  turn  upon  the  transaction  with  Flint 

It  seems  to  us  the  extent  and  force  of  the  transaction  is  to  de- 
pend upon  the  legal  understanding  of  what  passed.  Did,  then,  the 
parties  understand  that  the  plaintiff  there  made  any  abandonment 
of  his  claim,  upon  which  the  defendant  was  induced  to  change  his 
course  of  action  ?  and,  if  so,  to  what  extent  was  the  claim  aban- 
doned? Did  it  extend  to  the  whole  claim,  or  only  to  the  sheep, 
and  not  the  wool  ? 

1.  It  seems  to  us  difficult  to  so  construe  the  case  that  it  shall 
fidrly  appear,  upon  the  defendant's  testimony  upon  this  point, 
(which  is  now  all  that  is  under  consideration,)  that  he  did  not 
change  his  course  of  action,  upon  the  plaintiff's  assertion  that  he 
iras  not  the  owner  of  the  sheep,  and  had  no  claim  to,  or  interest  Iq 
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them.  For  the  defendant  seems  to  have  made  that  an  express 
condition  of  the  sale  of  the  sheep  to  the  plaintiff.  Flint  said  he 
wanted  no  litigation  about  them,  and,  if  the  plaintiff  owned  them, 
he  would  deliver  them  up  to  him ;  and,  the  case  adds,  that  after 
these  mutual  declarations,  ^  that  the  plaintiff  then  purchased  the 
sheep."  That  must  signify  something  more  than  that  he  purchased 
the  sheep,  at  that  time,  immediately  after  this  conversation.  It 
can  signify  nothing  less,  in  the  connection,  than  that  the  defendant 
would  not  sell  until  the  question  of  the  plaintiff's  daim  was  quieted 
and  settled,  or  abandoned,  and  that  the  sale  was  finally  closed  upon 
this  express  understanding.  This  being  so,  the  claim,  however 
valid  it  may  have  been,  was  abandoned  underatandingly,  and  upon 
sufficient  consideration ;  the  defendant  having  been  induced  to  act 
upon  the  assurances,  and  it  cannot  now  be  revoked.  The  plaintiff 
is  forever  barred  from  asserting  the  claim  which  he  then  abandoned. 

2.  But  a  question  is  made  whether  the  entire  daim  was  really 
understood  to  be  abandoned.  But  it  seems  to  us  the  parties  must 
have  understood  the  abandonment  as  extending  to  the  entire  claim 
for  the  sheep,  as  taken,  with  the  wool  upon  them.  The  defendant 
said  he  wanted  no  litigation  about  them,  that  is,  the  sheep,  as  taken, 
of  course.  For  it  would  be  absurd  to  suppose  that  he  meant  only 
the  sheep,  and  not  the  wooL  That  would  leave  the  entire  litiga- 
tion, as  much  as  if  the  sheep  were  not  settled  for.  The  dedara- 
tion,  too,  that  if  the  plaintiff  owned  them  he  would  deliver  them 
up  to  him,  must,  to  be  reasonable,  indude  both  the  sheep  and  the 
wool,  for  nothing  less  would  quiet  litigation.  The  plaintiff's  de- 
claration, too,  on  this  occasion,  that  "  he  was  not  the  owner  of  the 
sheep,  and  had  no  claim  to,  or  interest  in  them,"  could  signify 
nothing  less  than  an  abandonment  of  all  daim  to  the  sheep,  when 
taken,  and,  as  taken.  And  this  was  the  condition  upon  which  the 
sale  was  effected.  And,  if  bmding  at  all,  it  is  binding  to  the  full 
extent 

For  if  the  defendant  was  not  entitled,  as  of  right,  to  return  the 
sheep  and  wool,  there  can  be  little  question,  on  the  defendant's 
proof,  it  would  have  been  then  accepted,  if  offered.  At  all  events, 
the  party  was  entitled  to  make  the  attempt  to  buy  his  peace,  and 
by  reason  of  this  abandonment  of  all  claim,  it  is  fair  to  presume, 
the  4efeiid^t  has  been  induced  to  sell  the  sheep  to  the  plaintiff,  ai)4 
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to  forego  all  efibrts  to  compromise  the  matter  in  any  other  way, 
and  has  incurred  the  expense  and  hazard  of  defending  this  suit. 
This,  it  seems  to  us,  renders  the  estoppel  sufficiently  binding  to  the 
fullest  extent 

If  we  limit  the  binding  force  of  the  estoppel  to  the  loss  incurred 
in  &ith  of  it,  it  will  cover  the  plaintiff's  whole  claim.  For  nothing 
less  will  place  the  defendant  in  the  same  situation  he  would  have 
been,  if  the  assurance  had  not  been  given  by  the  plaintiff  and 
acted  upon  by  the  defendant. 

Judgment  affirmed. 


Jqqn  L.  Bowman  v.  Solomon  Downer. 
Award,    Odsts  of  arhitroHoh,    .Evidence.     Statute  of  UmUatums^ 

A  general  award  is  sufficient,  where  the  claimi  sabmltted  are  pecuniary,  or  capable 
of  being  reduced  to  a  definite  sum,  and  the  submission  does  not  require  or  coii« 
template  that  the  arbitratore  should  award  the  performance  of  any  other  act  than 
the  payment  of  money. 

In  this  case  the  submission  required  the  arbitrators  to  decide  as  to  the  sufficiency  of  a 
tender  made,  and  the  right  of  a  party  to  recover  in  a  suit  commenced  by  him,  (to  tha 
recovering  party  in  which  the  taxable  costs  were  to  be  awarded,)  and  also  to  deter^ 
mine  the  liability  of  the  other  to  account  for  certain  rents,  and  their  value.  The 
arbitrators  awarded  generally,  that  one  of  the  parties  should  pay  a  specified  sum 
to  the  other,  on  demand,  "  in  AiU  of  and  for  all  matters  submitted."  The  award 
luld  suflloient. 

In  this  state  the  costs  of  the  prevailing  party  in  an  arbitration  may  be  awarded  in 
his  fitvor,  though  there  be  no  provision  for  it  in  the  submission* 

Hie  plaintiiT  claimed  to  recover  the  amount  of  certein  taxes,  which  he  claimed  had 
been  assessed  against  the  defendant  and  placed  for  collection  in  the  hands  of  the 
plaintiiT,  as  constable,  and  by  him  paid  to  the  treasurer  of  the  town,  to  which  he 
was  accountable,  and  that  the  defendant  had  promised  to  pay  him.  Hdd,  that 
the  tax-bills  in  the  hands  of  the  plaintiff  were  admissible,  and  prima  fade  evidence 
of  the  existence  of  the  taxes,  and  the  amount  for  which  the  defendant  was  liable 
upon  them. 

/£eU,  also,  that  the  feet  that  the  plaintiiT  had  given  bonds,  as  constable,  and  received 
the  tax-bills  in  question,  and  had  settled  with  the  town  and  taken  up  his  bonds, 
aiTorded  priiia  facif  evidence  ^l^at  he  had  paid  the  taxes  asseswd  against  the 
defendant. 
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A  reqoM  from  the  defendant  to  the  plaintiiT  so  to  pay,  may  be  inferred  firom  an 
aMorance  given  by  the  defendant,  npon  receiving  a  note  iVom  the  plaintiff,  that  it 
eouM  be  arranged  by  the  taxes  the  defendant  was  owing  him,  and  that  within  the 
yMr  fbr  which  the  note  was  given  they  would  get  together  and  have  it  settled. 
The  defendant  had  subeeqnently  transiSMTed  the  note,  and  the  plaintiff  had  been 
obliged  to  pay  it  to  the  endorsee. 

8ach  an  assurance)  if  within  six  yean,  would  be  tufflcient  to  pMrent  the  operatioli 
of  the  statute  of  limitations. 

Assumpsit,  upon  a  submission  and  avard ;  and  upon  the  gen- 
eral counts.  Plea,  the  general  issue,  and  the  statute  of  limitations ; 
trial  by  jury,  May  Term,  1855, — Undebwood,  J.,  presiding, 

The  plaintiff  offered  in  evidence  a  submission,  signed  by  thd 
plaintiff  and  the  defendant,  which  was  as  foUows,  vit. 

"  Solomon  Downeb  v,  John  L.  Bowman  and  PniLANbEB 
C.  Brown.  Windsor  Oatmtif  Court,  March  Term,  1846.  Action 
of  ejectment  We  hereby  agree  to  submit  the  matters  in  contro- 
versy, in  the  above  entitled  suit,  to"        *        *        •        *        * 

*  *       (naming  the  arbitrators,  time  and  place  of  hearing,  &c.) 

♦  ♦  »  ♦  «  gaid  persons  shall  decide  and  determine 
the  sufficiency  of  the  tender  made  by  said  Downer,  and  his  right 
of  recovery  in  the  above  named  suit,  and  the  taxable  costs  shall 
follow  the  same,  and  be  recovered  by  the  prevailing  party ;  and 
they  shall  also  determine  the  value  of  the  rent  or  use  of  the  prem- 
ises in  controversy,  per  year,  from  the  time  said  Bowman  became 
liable  to  account  for  or  pay  said  Downer  for  the  same,  if  they  shall 
so  find ;  and  said  Bowman  shall  give  said  Downer  possession  of 
said  premises  on  the  first  day  of  April,  1846,  or  at  any  time  there- 
after when  said  Downer  shall  request  such  possession.  And>  after 
considering  the  amount  and  sufficiency  of  said  tender,  and  the  rent 

.  and  use  of  said  premises,  and  which  of  said  parties  are  liable  for 
the  payment  of  the  taxable  costs  in  said  suit,  said  persons  shall 
determine  what  balance  is  due  from  one  to  the  other  of  said  parties, 
which  balance  each  of  said  parties  hereby  agrees  and  promises  to 
pay  to  the  other  party,  according  to  the  determination  of  said  per* 
sons  before  named,  so  made  as  aforesaid,"  together  with  an  award, 
signed  by  the  persons  named  in  the  submission  as  arbitrators,  of 
which  the  following  is  a  copy : 

"  We,  the  undersigned  arbitrators,  mutually  chosen  by  Salomon 
Dovmer  and  John  L.  Bowman  to  hear  and  determine  certain  mat- 
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ters  and  differences  between  them,  named  and  submitted  in  a  cer^ 
tain  written  submission  by  them  executed,  after  meeting  and  hear* 
ing  the  parties,  on  the  4th  day  of  June,  1846,  and  considering  their 
respective  proofs,  we  do  decide,  determine  and  award,  that  the  said 
S.  Downer  shall  pay,  on  demand,  to  the  said  J.  L.  Bowman,  the 
sum  of  $115.26,  in  full  of  and  for  all  matters  submitted,  and  costs 
of  said  Bowman  in  and  about  this  arbitration." 

•'  RoydUon,  Jan.  4th,  1846."  . 

To  the  admission  of  each  of  these  papers  the  defendant  objected, 
but  the  same  were  admitted  by  the  court,  to  which  the  defendant 
excepted. 

The  plaintiff  testified,  in  substance,  that  he  was  constable  and 
collector  of  taxes  for  the  town  of  Boyalton,  from  1834  to  March, 
1846,  except  for  one  year;  that  in  December,  1843,  April,  1844^ 
January,  1845,  and  January,  1846,  he  received,  from  the  selectmen 
of  Boyalton,  tax-bills,  on  which  sundry  town,  state  and  school  taxes 
were  assessed  against  sundry  persons,  and  among  others  that  there 
were  taxes,  on  each  of  said  bills,  against  the  defendant ;  that  he 
thought  he  had  called  upon  the  defendant  for  said  taxes,  but  had  no 
Recollection  as  to  the  time  when  he  called  upon  him,  but  that  it  was 
previous  to  April,  1848;  that  the  latter  part  of  April,  1848,  the 
plaintiff  and  defendant  met  at  Bethel  for  the  purpose  taking  testi-^ 
mony  in  a  chancery  suit  then  pending,  in  which  the  defendant  and 
the  estate  of  one  Bosworth,  then  deceased,  of  which  the  plaintiff 
was  administrator,  were  parties ;  and  that  there  was  also  a  suit  at 
law  then  pending,  in  which  the  defendant  and  the  said  Bosworth's 
estate  were  either  parties  or  interested ;  that  the  defendant  pro- 
posed terms  of  settlement,  according  to  which  there  would  be  a 
balance  due  to  the  defendant;  and  the  plaintiff  further  testified,* 
*^  I  asked  the  defendant  how  it  could  be  arranged ;  he  said  that  it 
could  be  arranged  well  enough,  I  am  owing  you  taxes  and  thai 
award ;  it  will  come  right  enough  between  you  and  me ;  I  will  take 
your  note  payable  in  a  year,  and  during  the  time  we  wiU  get  to- 
gether and  have  it  settled ; "  and  that  the  plaintiff  did  thereupon 
settle  and  give  his  note  to  the  defendant  for  the  amount  agreed 
upon,  payable  in  one  year  thereafter.  It  appeared  that  this  note 
was  sued  in  the  fall  of  1852,  in  Orange  county,  in  the  name  of 
Daniel  Ck)bby  as  plainlSff,  and  judgment  obtained;  and  that  the 
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plaintiff  paid  the  amount  of  said  judgment,  previous  to  the  com* 
niencement  of  this  suit 

The  plaintiff  offered  in  evidence  said  tax-bills,  to  each  of  which 
was  attached  the  certificate  of  the  selectmen,  and,  to  two  of  them, 
warrants  duly  signed  by  a  justice  of  the  peace,  but  to  the  other 
two  bills  no  warrants  were  attached,  and  no  other  evidence  was 
offered  by  the  plaintiff  as  to  the  legality  of  the  taxes  on  said  bills  \ 
to  the  admission  of  said  tax-bills  the  defendant  objected,  but  th^ 
same  were  admitted  by  the  court 

The  plaintiff  further  testified  that  it  was  his  custoni  to  pay  ovei^ 
money  to  the  town  treasurer  as  fast  as  collected,  but  that  he  had 
no  recollection  of  making  any  advanced  payments,  and  that  he  had 
settled  and  taken  up  his  bonds  to  the  town,  as  constable ;  but  at 
what  time  he  made  such  settlement  he  was  unable  to  state,  but 
thought  it  might  have  been  about  six  years  previous  to  this  triaL 

The  defendant  requested  the  court  to  instruct  the  jury  that  there 
could  be  no  recovery,  in  this  action,  for  the  amount  of  said  taxes, 
or  any  part  thereof,  because  there  was  no  request  by  the  defendant 
to  the  plaintiff  to  pay  said  taxes ; — that  he  could  not,  in  any  event, 
recover,  without  proving  a  special  promise  to  the  plaintiff  person-^ 
ally;  and  that  there  was  no  sufficient  proof  that  any  legal  taxes 
existed  against  the  defendant. 

The  court  declined  to  charge  the  jury  as  requested,  but  did 
charge  them,  among  other  things  not  excepted  to,  that  if  they  were 
satisfied,  from  the  evidence,  that  these  taxes  existed  against  the 
defendant,  and  had  be^n  duly  assesssd,  and  they  believed  that  the 
transaction  and  conversation  at  Bethel  was  as  testified  to  by  the 
plaintiff,  and  that  the  plaintiff  had  settled  with  the  treasurer  for 
his  tax-bills,  and  that  the  note  the  plaintiff  gave  was  sued,  and  paid 
by  the  plaintiff,  the  plaintiff  was  entitled  to  recover  for  the  taxes ; 
and  that  the  same  evidence  which  would  constitute  the  plaintiff's 
jight  to  recover  for  the  taxes,  would  remove  the  statute  bar  as  to 
the  taxes ;  and  as  to  the  award,  if  the  jury  were  satisfied  thatihe 
defendant,  at  Bethel,  recognized  (lis  liability  for  the  award,  and 
made  the  declaration^  as  to  the  award  and  taxes,  as  the  plaintiff 
testified ;  and  that^  to  induce  the  plaintiff  to  settle  the  suits  and  give 
iiis  note,  it  would  be  a  sufficient  answer  to  the  statute  of  limitatioBS. 

To  the  change  of  the  courts  and  the  refusal  to  charge  as  re- 
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quested,  the  defendant  excepted.    The  jury  returned  a  verdict  ibr 
the'  pkintiff. 

W,  G.  French  and  WctshbutTi  S^  Marsh  for  the  defendant 

An  award  must  strictly  Mow  the  submission,  and  the  arbitraton 
must  award  upon  all  the  matters  submitted  to  them ;  1  Swift's  Dig. 
468 ;  2  Pars,  on  Con.  p.  291.  In  this  case  the  parties  submit,  1st, 
the  sufficiency  of  the  tender  made  by  the  defendant  in  the  suit  then 
pending;  2d,  the  defendant's  right  to  recover  in  that  suit;  3d,  the 
taxable  costs  in  that  suit,  to  be  awarded  to  the  prevailing  party ; 
4th,  the  value  of  the  rents,  per  year ;  5th,  lastly,  after  considering 
all  these  matters,  they  were  to  find  the  balance  doe  from  the  one 
to  the  other.  In  the  award,  the  arbitrators  merely  find  a  balance 
due  firom  the  defendant  to  the  plaintifi*,  without  taking  any  notice 
and  awarding  upon  any  of  the  other  matters  submitted.  By  no 
reasonable  intendment  can  it  be  presumed  that  the  arbitrators  took 
those  matters  into  consideration.  They  are  entirely  distinct  from 
the  finding  of  a  general  balance.  The  following  cases  fully  sastain 
our  views,  some  of  which  are  very  analogous  to  the  present 
case.  Madkins  v.  Homer,  8  Ad.  &  £1.  246 ;  Mider  et  oL  v.  FUber, 
8  Bing.  N.  C.  874 ;  UpperUm  v.  FUher,  1  Har.  &  W.  280 ;  same 
case,  3  Ad.  &  El.  295 ;  Houston  v.  PoUard,  9  Met  164 ;  also  Ste- 
phen's N.  P.  1  vol.  p.  81. 

The  arbitrators  had  no  power  to  award  the  costs  of  arbitration 
to'  the  plaintiff.  No  such  permission  was  given  them  by  the  8ub« 
mission.  The  dictum  of  Judge  Williams  in  Hawley  v.  Hodges, 
7  Vt  237,  is  not  sustained  by  the  authorities.  The  distinction  is 
between  a  eubmission  hy  the  parties,  and  a  reference  under  rule  of 
bourt.  In  the  latter  case,  the  referees  have  power  to  award  costs, 
but  in  the  former,  the  arbitrators  have  not  1  Stephen's  N.  P. 
148,  and  cases  cited ;  Peters  v.  Pierce,  8  Mass.  398 ;  Nelson  v.  An^ 
drews,  2  Mass.  164;  Bacon  v.  Cramton,  15  Pick.  79;  Gordon  y« 
Tucker,  6  Greenl.  247 ;   Vose  v.  Howe,  13  Met  243. 

As  to  the  taxes,  the  most  that  can  be  made  out  of  the  transaction 
at  Bethel,  upon  which  the  court  based  the  right  of  the  plaintiff  to 
recover,  is  that  the  defendant  then  admitted  that  the  plaintiff  had 
unpaid  taxes  against  him.  He  did  not  promise  to  pay  the  taxes  to 
the  plaintiff,  nor  did  he  request  the  plaintiff  to  pay  the  taxes  for 
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him.  There  was  no  evidence  that  the  plaintiff  had  ever  paid  the 
defendant's  taxes  to  the  town  treasurer.  The  plaintiff  testified  that 
he  had  settled  and^ taken  up  his  bonds,  as  constable ;  but  he  further 
stated  that  he  had  no  recollection  of  making  any  advance  payments 
to  the  town.  The  town  might  have  retained  these  taxes,  or  abated 
them. 

The  tax-bills  should  not  have  been  received  in  evidence.  Ist, 
because  there  was  no  evidence  tending  to  show  that  any  of  the 
taxes  were  ever  legally  assessed ;  2d,  l^cause,  as  to  two  of  the  tax*- 
bills,  there  were  no  warrants  attached,  and  no  authority  whatever 
to  justify  the  plaintiff  in  collecting  them. 

A.  P.  HunUm  and  Converse  4*  Barrett  for  the  plaintiff. 

As  to  the  sufficiency  of  the  award,  see  Ifawkins  v.  Coldoughj  1 
Burr  274;  Houston  v.  PoUardy  9  Met.  164. 

As  to  authority  to  award  costs  of  the  arbitration,  see  Eoe  d.  Wood 
▼.  Doey  2  T.  R.  644 ;  Wood  v.  OKeUy,  9  East  436 ;  AUing  v. 
Mtmson,  2  Conn.  691 ;  Cfhase  v.  Strath,  15  N.  H.  535 ;  Strang  v. 
Ferguson,  14  John.  161 ;  Hav>ley  v.  Hodges,  7  Vt  237. 

The  tax-bills  were  properly  received  in  connection  with  the 
other  testimony*  They  established  the  fact  that  rate-bills  were  in 
the  collector's  hands,  and  the  amount  in  which  the  defendant  was 
therein  assessed.  They  tended  to  show  that  the  selectmen  of  Roy- 
alton  claimed  so  much  of  the  defendant,  by  way  of  taxes.  The 
defendant  could  as  well  authorize  the  plaintiff  to  pay  the  same,  on 
his  account,  without,  as  well  as  with  a  warrant  Had  the  defend- 
ant requested  some  third  person  to  pay  the  amount  of  these  bills 
to  the  plaintiff,  and  he  have  done  so,  could  he  have  excused  himself 
for  not  re-imbursing  such  person,  by  showing  that  the  plaintiff,  at 
the  time,  had  no  warrant?  Nor  was  it  necessary  to  show  any  fur* 
ther  evidence  of  their  legality.  If  the  plaintiff  was  authorized  by 
the  defendant  to  pay,  and  did  pay  those  bills,  the  defendant  cannot 
now  resist  the  daim  on  the  ground  that  they  were  not  legaL 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  This  is  an  action  of  assumpsit  on  an  award  of  arbi« 
trators,  and  for  money  paid.  In  relation  to  the  award,  it  appears 
that  the  arbitrators  have  allowed  the  sum  of  $115.26,  as  a  balance 
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due  from  Downer  to  the  plaintiff.  It  is  insisted  that  the  award  id 
void,  as  the  arbitrators  did  not  follow  the  submission,  or  finally  d/e* 
termine  the  matters  submitted  to  them.  The  award,  on  its  face, 
purports  to  have  been  made  bj  the  arbitrators,  after  hearing  the 
parties  and  considering  the  proofs,  upon  all  the  matters  submitted 
to  them.  In  the  case  of  Houston  v.  Pollard,  9  Met.  169,  Ch.  J. 
Shaw  observed  that,  ^  when  the  claims  on  both  sides  are  pecuniikrj, 
^  or  for  damages  capable  of  being  reduced  to  a  certain  sum,  if  the 
^  arbitrators^  professing  to  decide  6n  the  whole  subject,  find  a  bal- 
^  ance  due  from  one  to  the  other,  such  an  award  is  conclusive,  a]« 
^  though  the  particulars  from  tohich  that  balance  resulted  are  not 
"  stated."  We  are  unable  to  perceive  any  matters  in  this  c^se 
which  do  not  fall  within  the  application  of  this  rule.  From  the 
submission,  it  appears,  that  the  matter  refbrrcd  was  a  suit  in  favor 
of  Solomon  Downer  agAinst  the  defendant  and  others,  in  which 
^as  involved  a  controversy  as  to  the  validity  of  a  tender  made  by 
Downer,  and  his  right  of  recovery.  That  controversy,  the  arbitra*^ 
tors  were  to  determine.  Tliey  were  also  to  ascertain  the  value  of 
the  rents  or  use  of  the  premises,  and  the  taxable  costs  of  that  suit, 
which  were  to  be  awarded  to  the  prevailing  party.  From  those 
matters,  the  arbitrators  were  to  determine  the  balance  due.  There 
is  nothing  in  all  these  matters  but  what  are  pecuniary  claims,  and 
capable  of  being  reduced  to  a  definite  sum..  The  arbiti*ators  were 
not  authorized  to  impose  upon  the  parties  the  performance  of  any 
specific  act,  aside  from  the  payment  of  the  balance  in  money,  as 
that  balance  should  be  found.  If,  besides  ascertaining  a  certun 
sum  to  be  paid  in  money,  the  arbitrators  were  required  to  direct 
the  specific  performance  of  certain  acts  on  an  unperformed  contract^ 
greater  certainty  would  be  required ;  a  general  award  would  be  too 
indefinitei  It  is  possible,  also,  that  that  result  would  follow  if  they 
were  not  required,  but  simply  had  the  power  to  make  such  an 
award.  That  was  the  principle  on  which  the  cases  were  decided, 
to  which  we  were  referred  by  the  counsel  for  the  defense.  Rider 
V.  Fisher,  3  Bing.  N.  G.  874 ;  MatUsins  v.  Homer,  8  Adol.  &  £L 
246 ;  Houston  v.  Pollard,  9  Met»  164.  The  olse  under  oonsidera- 
tion  is  not  one  of  that  character.  The  arbitrators  were  not  author- 
ized, by.  the  submission,  to  impose  on  either  of  these  parties  the 
performance  oi  any  specific  act  or  duty,  but  the  payment  of  the 
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money,  as  that  balance  should  be  foand  due.  In  all  snch  cases^ 
the  award  may  be  general.  The  arbitrators  need  not  specify  the 
particular  matters  determined,  and  from  which  the  sum  awarded 
was  found.  In  1  8teph.  N.  P.  80,  as  itls  said,  that  all  fair  pre^ 
sumptions  i(re  to  be  made  in  favor  of  an  award ;  and  if,  on  any 
fair  presumption,  the  award  may  be  brought  within  the  submission, 
it  shall  be  sustained.  We  have  no  doubt  that  the  award  in  this 
case  will  be  a  good  defense  in  any  subsequent  litigation  that  may 
arise  out  of  the  matters  embraced  in  that  submission.  In  relation 
to  the  costs  of  the  arbitration,  which  are  included  in  the  sum 
awarded,  we  think  the  question  must  be  treated  as  having  been 
settled  in  this  state,  in  the  case  of  HawUy  v.  Hodges,  7  Vt  237* 
The  rule  may  perhaps  be  otherwise  settled  in  England,  and  in 
some  of  the  states  in  this  country ;  Vose  v.  Bowcy  13  Met.  244. 
But  in  the  case  of  Hawley  v.  Bodges,  Ch.  J.  Williams  observed 
that,  ^  there  is  no  question  that  it  is  incident  to  the  authority  given 
^  to  an  arbitrator,  in  a  general  submission,  where  no  mention  ifl 
"made  of  costs,  to  award  concerning  the  costs  of  arbitration." 
That  rule  having  been  early  adopted  in  this  state,  and  the  general 
practice  being  in  conformity  with  it,  we  must  consider  the  rule  as 
settled.  We  think,  therefore,  that  the  plaintiff  is  entitled  to  recover 
in  this  case  the  amount  of  that  award. 

On  the  general  counts,  the  plaintiff  seeks  to  recover  the  amount 
paid  by  him  to  the  town  of  Royalton,  in  satisfaction  of  taxes  which 
were  assessed  in  that  town  against  the  defendant.  To  sustain  that 
daim  it  must  appear  that  such  taxes  were  in  existence,  that  they 
have  been  paid  by  the  plaintiff,  and  upon  the  request  of  the  defend-^ 
ant  On  this  subject,  it  may  observed  that,  if  the  testimony  intro- 
duced in  proof  of  these  matters  was  competent,  the  jury,  under  the 
charge  of  the  court,  have  found  those  facts  to  exist  in  the  case.  In 
relation  to  the  existence  of  those  taxes,  and  the  amount  for  which 
.  the  defendant  was  assessed,  we  have  no  doubt  as  to  the  competency 
of  the  testimony  introduced  for  that  purpose,  and  that  it  had  a  legal 
tendency  to  prove  their  existence,  and  the  amount  for  which  the  de* 
fendant  was  liable.  If  the  question  arose  on  a  plea  justifying  the 
levy  of  the  warrants  on  property,  for  the  collection  and  payment 
of  those  taxes,  the  plaintiff  would  probably  be  held  to  mord  strict 
proof  of  the  assessment    But  if  the  defendant,  knowing  that  these 
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tax-bills  were  in  the  plaintiff's  hands,  agreed  to  settle  them,  or  ap* 
ply  the  amount  on  any  claim  he  had  against  him,  and  those  taxes 
were  assessed  and  certified  hj  the  selectmen,  we  think  that  in  this 
action  they  will  afford  'prima  facie  evidence  that  such  taxes  ex* 
isted,  and  of  the  amount  due  on  them.  The  defendant  possibly 
would  not  be  concluded,  by  such  an  agreement,  from  having  cor* 
rected  any  mistake  that  may  have  been  made  in  making  that  as- 
sessment, but  as  the  defendant  offered  no  evidence  of  that  charac* 
ter,  the  tax-bills  were  properly  received  in  evidence.  We  are 
satisfied,  also,  that  there  was  evidence  tending  to  prove  that  the 
amount  of  those  taxes  had  been  paid  by  the  plaintiff  to  the  town 
of  Royalton.  If  testimony  tending  to  prove  that  fact  was  submit- 
ted to  the  jury,  their  verdict,  finding  that  the  payment  was  made, 
is  conclusive  in  the  case.  The  facts  proved  in  the  case,  that  the 
defendant,  as  constable,  had  those  tax-bills  in  his  hands,  that  his  lia- 
bility for  them  to  the  town  was  secured  by  his  bond,  as  constable, 
and  that  he  had  settled  with  the  town  and  taken  up  his  bond,  was 
competent  evidence  to  be  taken  into  consideration  by  the  jury,  and 
does  afford  prima  facie  evidence  that  the  taxes  assessed  against 
the  defendant  were  paid  by  the  plaintiff  to  the  town.  It  is  true 
the  taxes  may  have  been  abated,  or  the  plaintiff  may  have  been 
in  other  ways  relieved  from  the  payment  of  them.  But  that  is  not 
the  legal  presumption.  If  the  fact  so  existed,  it  is  a  matter  of  de*- 
fense,  and  for  the  defendant  to  establish  by  proof.  On  the  questicm 
whether  the  defendant  requested  the  plaintiff  to  pay  the  taxes  for 
him,  it  is  to  be  observed  that  the  jury,  under  the  charge  of  the 
court,  have  found  that  the  arrangement  was  made  between  these 
parties  in  April,  1848,  as  was  testified  to  by  the  plaintiff.  In  that 
arrangement,  it  seems  that  the  plaintiff  was  indebted  to  the  defend- 
ant on  claims  arising  out  of  the  estate  of  one  Bosworth,  and  that 
he  gave  the  defendant  his  note,  payable  in  one  year,  for  the  amount 
due  him,  under  a  promise  and  assurance  given  by  the  defendant 
that,  in  the  mean  time,  the  taxes  as  well  as  the  award  and  note, 
should  be  settled.  It  is  necessarily  implied,  in  this  arrangement, 
that  the  plaintiff  was  to  settle  those  taxes  with  the  town,  and  that 
the  amount  he  paid  on  those  taxes,  and  the  amount  of  the  award, 
should  be  paid  to  the  plaintiff  by  applying  them  on  that  note. 
That  application  of  those  dauns  has  been  prevented  by  the  de* 
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fendant's  transfer  of  that  note,  and  thereby  compelling  the  plaintiff 
to  pay  the  full  amount  due  upop  it,  to  an  endorsee.  Under  those 
circumstances,  we  think  the  plaintiff  is  entitled  to  recover  the 
amount  he  has  paid  on  those  taxes  to  the  town  of  Royalton.  The 
court  also  properly  instructed  the  jury  that  that  arrangement  was 
competent  evidence  of  a  direct  recognition  of  his  liability  on  that 
award,  and  will  avoid  any  question  arising  under  the  statute  of 
limitations.  The  defendant  having  induced  the  plaintiff  to  give 
him  his  note  on  the  Bosworth  claims,  under  his  promise  that  the 
award  and  the  taxes  should  be  settled  and  applied  on  the  note, 
there  is  no  propriety  in  his  now  being  permitted  to  deny  bis  liabil- 
ity on  those  matters.  We  think,  therefore,  that  the  judgment  of 
the  county  court  must  be  affirmed. 


Gardner  J.  Howe  v.  John  Q.  Adams, 
BomestecuL    Effect  of  a  conveyance  of  it  hy  the  husband  alone. 

The  owner  of  a  homestead,  haying  a  wife,  may  convey  it  by  his  own  deed,  without 
his  wife's  Joining  in  it,  so  as  to  vest  in  the  grantee  a  superior  title  to  that  of  a  sub- 
sequently attaching  and  levying  preditor  upon  a  demand  which  accrued  before 
the  first  of  December,  1860,  and  as  to  whose  claim  the  homestead  was  not  exempt- 
ed i^om  attachment. 

Ejectment  to  recover  the  possession  of  certain  lands  in  Ando- 
ver.  Plea,  the  general  issue ;  trial  by  jury.  May  Term,  1855, — 
Undi!rwood,  J.,  presiding. 

The  premises  in  question  were  owned  by  John  Adams,  who  was 
indebted  to  the  plaintiff  upon  a  promissory  note  given  previous  to 
the  1st  of  December,  1850.  They  constituted  his  homestead,  and 
consisted  of  the  house  which  he  and  his  wife  occupied  in  February, 
1851,  and  of  the  land  adjoining.  John  Adams  conveyed  certain 
land,  including  the  premises  in  question,  to  Warren  Adams,  on  the 
10th  of  February,  1851,  by  a  deed  executed  by  himself  alonj,  and 
Vfi  which  his  wife  did  nqt  join.    On  the  12th  of  tl^e  same  Febru- 
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arj  the  plaintiff  attached  the  premises  upon  a  writ  issued  upon  the 
above  mentioned  note,  upon  which  he  subsequently  obtained  a 
judgment,  and  took  out  an  execution,  upon  which  he  procured  the 
said  John  Adams'  homestead  to  be  set  out,  and  then  levied  the  ex- 
ecution upon  a  portion  of  the  homestead  premises,  which  was  set 
off  bj  metes  and  bounds.  This  levj  was  made  October  14th,  1851 ; 
and  on  the  15th  of  the  follovnng  December,  the  same  premises 
deeded  by  John  Adams  alone,  on  the  10th  of  Februaiy  before, 
were  conveyed  to  Warren  Adams  by  the  joint  deed  of  the  said 
John  Adams  and  his  wife,  and  the  said  Warren  Adams  afterwards 
on  the  14th  of  April,  1853,  conveyed  the  premises  to  the  defend- 
ant, who  entered  and  was  in  possession  of  them  at  the  coounenoe- 
ment  of  the  plaintiff's  suit 

Upon  the  evidence  showing  the  above  state  of  facts,  the  county 
court,  pro  forma,  instructed  the  jury  that  the  premises  were  sub- 
ject to  the  plaintiff 's  attachment,  and  that  by  it,  and  the  subsequent 
levy,  the  plaintiff  obtained  a  valid  title  to  them,  and  was  entitled 
to  recover.    Exceptions  by  the  defendant. 

S.  FuUam  and  H,  E,  Stoughton  for  the  defendant 

R,  Washburn  and  WaMum  4*  Marsh  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  It  is  obvious  from  the  general  object  and 
purpose  of  the  homstead  law,  as  well  as  from  its  specific  provisions, 
that  it  was  not  intended  to  affect  the  essential  rights  of  two  classes 
of  creditors ;  1st.  Those  prior  to  the  act  coming  in  force ;  2d. 
Those  prior  to  the  purchase  of  the  particular  homestead  in  ques- 
tion. 

Hence  the  act  contains  no  provision,  applicable  to  those  credi- 
tors whose  rights  are  superior  to  the  homestead  interest.  That 
class  of  creditors,  it  is  supposed,  will  levy  upon  the  land  without 
regard  to  this  interest  the  same  as  before  the  act  was  passed.  But 
those  w)io  desire  to  levy  upon  the  real  estate  of  the  debtor,  subject 
to  the  homestead,  are  provided  with  a  process  for  ascertaining  that 
interest  in  such  portion  of  the  premises  as  the  debtor  shall  elect 
And  no  provision  is  made  for  setting  out  the  homestead,  in  any  oth«- 
fsr  case,  or  unless  the  debtor  shall  elect  to  have  it  set  out 
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It  must  be  obvious  then,  that  the  plaintiff's  case  is  strictly  casus 
omissuSy  and  unless  we  accommodate  the  provisions  of  the  act,  so 
as  to  meet  a  case  of  this  kind,  it  is  apparent  Ihe  creditors  in  plain* 
tiffs  place,  either  cannot  levy  at  all  upon  such  interest,  or  else  they 
must  levy  upon  an  undivided  portion  of  the  whole  interest,  in  com- 
mon. Courts  oflen  do  accommodate  the  provisions  of  a  statute  to 
cases  which  they  were  obviously  intended  to  cover,  although  not 
weU  suited  to  accomplish.  But  we  should  always  hesitate  to  do 
this  in  cases  altogether  one  side  of  the  general  purpose  of  the  statute. 

And  here  it  seems  'to  us  the  plaintiff's  case  is  of  this  character. 
It  cannot  fail  to  strike  all  minds  alike,  that  it  never  could  have  been 
the  purpose,  or  among  the  'purposes  of  this  homestead  law,  to  pre* 
vent  the  operation  of  the  debtors  conveyance  upon  the  homestead 
interest,  so  that  it  could  remain  to  enable  prior  creditors  to  levy 
upon  it.  If  that  had  been  designed  or  contemplated  as  a  possible 
contingency,  there  would  doubtless  have  been  some  provision  i^ 
plicable  to  such  a  case.  It  was  no  doubt  intended  that  the  debtor's 
conveyance  should  operate,  as  to  prior  creditors,  the  same  it  did 
^before,  that  is,  pass  the  estate.  But  they  have  not,  in  terms,  so 
provided.  But  we  are  inclined  to  think  that,  as  to  creditors  whose 
rights  are  superior  to  the  homestead  interest,  the  act  should  be  so 
construed,  and  the  limita^on  upon  the  conveyance  only  extended  to 
those  persons  whose  interests  are  liable  to  be  affected  by  the  ex- 
ception in  the  statute,  that  is  the  wife  and  family,  and  creditors, 
whose  interests  are  subordinate  to  the  homestead  interest 

At  all  events,  if  a  residuum  could  be  carried  out  by  this  kind  of 
refinement,  for  the  benefit  of  one  never  intended  to  have  any  such 
advantage,  we  do  not  feel  that  it  is  the  duty  of  courts  to  invent  a 
process  by  which  such  creditors  may  accomplish  what  the  statute 
so  obviously,  never  designed. 

The  creditors  in  such  cases,  if  they  could  levy  at  all,  must  either 
levy  upon  an  undivided  interest  in  the  homestead,  or  induce  the 
legislature  to  make  some  provision,  by  which  the  homestead  inter- 
est may  be  levied  upon.  We  are  so  well  satisfied  that  it  was  not 
the  purpose  of  the  legislature  to  creaete  such  an  interest  by  the  act^ 
as  could  be  levied  upon  separately,  in  a  case  like  the  present,  that 
we  could  not  feel  justified  in  accomodating  the  present  proyisions 
pf  the  act,  to  any  such  purpose. 
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The  homestead  law  does  not  vest  any  title  in  the  wife  of  the 
householder,  as  to  the  homestead.  It  is  at  most  but  a  negative  which 
she  has  upon  the  conveyance.  The  consent  by  deed  is  indispensa* 
ble  to  the  full  effect  of  the  conveyance.  This  must  be  by  deed 
jointly  with  her  husband.  When  that  is  obtained  the  conveyance 
becomes  effectual  from  the  first.  It  is  much  like  a  right  of  dower 
at  common  law,  which  the  wife  could  only  bar  by  joining  in  the 
.conveyance  in  a  prescribed  form.  But  she  had  no  existing  title, 
and  the  conveyance  of  the  husband  was  good  as  to  every  thing  but 
the  contingent  right  of  the  wife.  And  this  right  of  dower  she  could 
not  convey  to  any  one  but  the  grantee,  unless  she  survived  her 
husband,  or  until  after  his  death.  And  if,  subsequent  to  the  deed 
of  the  husband,  she  joined  in  barring  her  dower,  the  deed  of  the 
husband  thus  become  effectual,  as  from  the  be^nning. 

Now  this  homestead  interest  being  an  incumbrance  upon  the 
title  for  the  purpose  of  effecting  a  particular  object,  the  support  and 
maintenance  of  the  family  in  its  home,  whenever  the  purpose  of 
the  statute  is  effected  in  any  other  mode,  as  by  the  husband  pro- 
curing another  homestead,  this  incumbrance,  or  obstruction  to  the 
full  operation  of  the  former  conveyance,  ceases  without  any  release 
of  the  wife.  This  shows  very  clearly  that  no  other  person  ought 
to  be  allowed  to  assert  this  right  of  the  wife,  either  in  her  behalf, 
or,  as  in  the  present  case,  for  their  own  purposes.  I  take  it  to  be 
too  obvious  to  require  argument,  that  one  family  cannot  have  more 
than  one  homestead  at  the  same  time.  And  that  when  a  new  home- 
stead is  obtained,  the  former  one  ceases.  It  is  then  a  sort  of  lien, 
or  mortgage  upon  the  estate  of  the  husband  in  favor  of  his  wife, 
and  nothing  more ;  and  when  another  one  is  obtained,  it  operates 
as  an  extinguishment  or  release.  Now  it  is  well  settled  that  an  in* 
terest  of  this  kind  in  land  is  not  the  subject  of  a  levy,  even  in  favor 
of  the  creditors  of  the  mortgagor,  or  person  in  whose  power  the 
lien  exists,  much  less  of  any  other  o^e.  The  reason  is  that  it  is 
not  a  fixed,  definite  estate  in  the  land,  capable  of  appraisal  and 
separation  to  the  creditor  in  the  execution  ;  but  is  constantly  liable 
to  variation,  and  to  be  defeated  altogether  by  matters  not  of  rec- 
ord, or  by  deed,  but  resting  altogether  in  oral  evidence. 

So  in  the  present  case,  all  the  grantor  had  to  do  to  render  his 
deed  of  the  10th  qf  Fel^ruiM^y  effectual,  was  to  procure  another 
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homestead.  It  then  becomes  effectual  in  spite  of  every  one.  But 
suppose  he  does  this  while  the  levy  is  progressing,  or  the  day  after 
the  levy,  is  not  the  lien  removed  as  effectually  as  if  it  were  done 
the  day  before  ?  It  seems  to  me  absurd  to  treat  this  mere  lien  of 
the  wife  as  a  definite  estate  which  may  be  attached,  or  levied  up- 
on by  the  husband's  creditors.  It  has  been  compared  to  her  right 
of  dower,  at  common  law,  but  it  is  really  inferior  to  that  in  one 
sense,  inasmuch  as  it  is  not  in  the  power  of  the  husband  to  extin- 
guish that  right,  while  he  may  extinguish  this  at  any  moment^  if  he 
choose.  And  like  the  right  of  dower,  at  conmion  law,  this  also  be- 
comes a  fixed  estate  in  the  wife  and  family  after  the  decease  of  the 
husband. 

There  is,  too,  one  contingency  in  regard  to  the  homestead  inter- 
est, where  it  exists  in  gross  after  it  is  set  out  by  a  creditor  levying 
upon  the  other  portion  of  the  estate.     For  if,  aft;er  this,  the  hus- 

« 

band  do  obtain  another  homestead,  any  of  his  creditors  may  doubtless 
levy  upon  his  former  homestead,  not  as  a  homestead,  but  as  land 
belonging  to  the  husband,  by  setting  out  another  homestead,  if  the 
land  is  still  connected. 

The  statute  in  regard  to  the  homestead,  requires  that  it  should 
be  occupied  as  such,  or  seems  to  require  that,  in  order  to  its  crear 
tion  or,  possibly,  even  continuance.  And  if  so,  it  is  not  very  ob- 
vious how  this  provision  of  the  statute  can  be  dispensed  with.  It 
seems  very  obviously  not  to  have  been  the  purpose  of  the  legisla- 
ture to  give  even  a  married  man  a  homestead  interest  for  the  ben- 
efit of  his  wife  and  family,  as  against  his  creditors,  unless  he  were 
a  householder,  and  occupied  it  as  a  homestead,  in  the  first  instance. 
For  the  terms  of  the  act  are  very  specific,  ^^  occupied  by  such  per- 
son as  a  homestead,  and  the  yearly,  products  thereof  shall  be  ex- 
empt from  attachment  and  execution."  And  how  the  interest  can 
be  continued  without  occupation  some  have  questioned.  If  the 
debtor  choose  to  board,  or  to  reside  in  a  hired  house,  or  for  any 
other  reason,  does  not  choose  to  occupy  the  homestead,  and  perma- 
nently breaks  up  his  occupancy,  it  is  supposed  by  some  that  the  in- 
terest ceases.  But  I  do  not  profess  myself  prepared  to  adopt  this 
latter  view  at  present ;  of  the  former  views  we  entertain  no  doubt. 

Judgment  reversed  and  case  remanded. 

86 
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John  Bbalet  v.  William  S.  French  and  Celim  French* 

Attachment  of  real  estate.    Evidence. 

An  attachment  of  real  estate  ia  cfltected  by  the  officer's  leaving  in  the  town  elerk*8 
office,  a  copy  of  the  writ,  with  his  return  of  such  an  attachment  thereon.  The 
making  of  the  record  or  entries  respecting  it,  which  it  is  the  duty  of  tlie  town 
clerk  to  make,  does  not  constitute  any  part  of  the  attachment  itsdf. 

By  such  an  attachment,  the  officer  acquires  no  special  property  in  the  real  estate,  and 
has  thereafter  no  control  oyer  the  lien  thereby  created.  This  lien  can  only  be  ra- 
lease4  or  discharged  by  the  creditor  himself. 

It  will  be  presumed,  until  the  contrary  is  shown,  that  an  attachment  of  real  estate 
was  made  under  the  direction  and  with  the  assent  of  the  creditor;  and  declara- 
tions  of  the  officer,  made  after  the  attachment,  are  not  admissible  for  the  purpoae 
of  showing  that  the  attachment  was  not  so  made. 

Ejectment  for  a  piece  of  land  in  Barnard.  Plea,  the  general 
issue ;  trial  by  jury,  May  Term,  1855, — ^Underwood,  J.,  pre- 
siding. 

The  plaintiff's  evidence  tended  to  show  an  attachment  of  the 
premises  in  question,  as  the  property  of  Hiram  Aikins,  on  the  12th 
of  August,  1850,  upon  a  writ  in  favor  of  the  plaintiffs  against  the 
Aikins  and  others ;  a  judgment  recovered  on  said  writ;  the  issuing 
of  an  execution  and  levying  it  upon  the  premises,  before  the  ex- 
piration of  the  attachment  lien.  To  defeat  the  title  thus  claimed, 
the  defendants  offered  testimony  tending  to  prove  that,  at  the  time 
said  attachment  was  made,  August  12,  1850,  several  other  credit- 
ors of  ELiram  Aikins,  made  attachments  of  the  same  real  estate, 
by  causing  copies  to  be  left  at  the  town  clerk's  office  of  Barnard, 
and  that  Gilman  Henry  was  the  officer  who  made  the  plaintiff's 
attachment,  and  several  of  the  others ;  that  afterwards,  and  before 
the  session  of  the  court,  to  which  the  plaintiffs  writ  was  returnable, 
a  negotiation  was  entered  into  between  said  Hiram  and  his  attach- 
ing creditors,  with  the  exception  of  the  plaintiff,  for  the  withdraw- 
al of  their  attachments,  and  for  the  sale  of  the  premises  to  the 
defendant,  William  S.  French  ;  and  that  he  declined  to  purchase 
until  all  said  attachments  could  be  removed,  and  that  this  was 
made  known  to  said  Henry ;  that  the  other  creditors  withdrew 
from  the  office  of  the  town  clerk  the  copies  which  had  been  left  in 
their  suits,  so  as  to  enable  French  to  make  the  purchase  free  and 
dear  of  their  attachments,  the  town  clerk  having  made  no  record 
or  minutes  of  any  of  the  attachments  i^ccprding  to  the  statute ;  and 
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that  said  Henrj,  without  the  knowledge  or  consent  of  the  plaintiff 
or  his  attorney,  erased  from  the  return  on  the  copy  of  the  plaintiff's 
writ  which  he  had  left  in  the  town  clerk's  office,  that  part  of  the 
return  that  related  to  the  attachment  of  real  estate  and  substituted 
a  return  of  attachment  of  certain  personal  property ;  and  that  he 
also  withdrew  said  copy  altogether  from  the  town  clerk's  office;  and 
that  he  told  said  Hiram  Aikins,  on  that  occasion,  he  had  not  been 
directed  by  the  plaintiff  to  attach  real  estate  ;  and  that  directly 
after  all  this,  the  defendant,  William  S.  French,  made  the  purchase, 
took  his  deed,  and  put  it  on  record. 

The  defendant  called  the  town  clerk  of  Barnard  as  a  witness, 
who  produced  his  book  of  records  of  attachments  which  showed 
an  attachment  of  said  real  estate,  on  the  plaintiff's  writ,  as  having 
been  made  August  12,  1850  ;  and  also  produced  a  copy  of  said 
writ,  and  said  Henry's  return  of  such  attachment  thereon,  and  a 
minute  on  the  back  thereof,  of  its  having  been  received  for  record, 
August  12,  1850,  and  proposed  to  show  by  said  town  clerk,  that 
said  copy  was,  in  point  of  fact,  delivered  to  said  town  clerk,  by 
said  Henry,  and  said  record  made  as  late  as  the  winter  of  1850- 
'51,  after  the  record  of  the  defendant's  deed ;  and  that  the  town 
clerk  made  the  minute  on  the  back  thereof,  at  that  time,  ante-dating 
it  to  the  12th  day  of  August,  1850,  by  the  request  of  said  Henry, 
and  made  his  record  from  that  copy.  To  the  admission  of  all  said 
testimony  the  plaintiff  objected,  but  the  court  admitted  it,  to  which 
the  plaintiff  excepted.  The  court  charged  the  jury  that  if  said 
Henry,  under  the  circumstances  which  the  testimony  tended  to 
show,  after  having  left  a  copy  of  the  plaintiff's  writ,  and  before 
any  record  or  mmutes  thereof  were  made  by  the  town  derk,  with- 
drew the  copy  left  on  the  12th  day  of  August,  1850,  or  erased 
tJierefrom  the  return  of  the  attachment  of  real  estate,  to  enable  the 
defendant  to  take  a  deed  of  the  premises  unincumbered,  from 
Hiram  Aikins,  and  said  defendant  took  his  said  deed  and  put  the 
same  on  record  before  a  subsequent  copy  of  the  plaintiff's  attach- 
ment was  left  and  recorded,  as  of  August  12,  1850,  then  the  de- 
fendant was  entitled  to  a  verdict,  even  though  the  plaintiff  had  no 
knowledge  of  such  withdrawal  or  erasure  by  said  Henry.  To 
this  charge  the  plaintiff  also  excepted.  The  jury  returned  a  ver- 
dict for  the  defendant 
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The  act  of  the  sheriff  in  changing  the  secorit j  from  an  attaeb- 
ment  of  real  estate  to  ^  attachment  of  personal  pn^rty,  withost 
the  knowledge  or  assent  of  the  plaintiff,  was  inoperative  and  void. 
The  mode  of  effecting  service  is  prescribed  by  statute,  and  vfaen 
once  made,  the  authority  of  the  sheriff  is  terminated.     He  is  ntt 
made  by  law  the  agent  of  the  creditor.     Wainwright  v.  Wtktkry 
11  Vt  576.    Almy  et  aJL  v.  Walcott,  13  Mass.  76.     The  orig^ 
return  of  the  attachment  of  real  estate,  is  conclusive  of  the  fact 
of  attachment ;  and  parties  and  privies  are  estopped  from  impeadh 
ing  it    The  defendant  had  notice  in  fact  of  the  attachment,  and 
assented  to  the  act  of  the  sheriff,  knowing  that  the  security  of  the 
plaintiff  might  be  thereby  impaired,  and  that  the  sheriff  was  act- 
ing without  the  knowledge  or  consent  of  the  plaintiff.     He  cannot 
complain  that  he  is  defrauded,  and,  in  the  absence  of  fraud,  the 
return  is  conclusive.     Latkrop  v.  J^ake^  3  Fost  57.     Brown  v. 
Ikms,  9  N.  H  76.     Slaytan  v.  Chester,  4  Mass.  479.    Estabrook 
T.  Bapgoadj  10  Mass.  314.    BuU  v.  BumeUy  11  Mass.  165. 

The  sheriff  being  estopped  to  impeach  his  own  return,  certainly 
hearsay  evidence  of  his  declarations  is  inadmissible  for  that 
purpose. 

The  return  lipon  the  original  writ  showed  the  attachment  per- 
fected. The  record  in  the  town  clerk's  office  showed  the  same. 
The  plaintiff  had  used  due  diligence ;  so  &r  as  he  or  his  attomeyB 
were  informed,  gr  could  know,  the  lien  was  created  and  the  debt 
secured.  He  has  done  nothing  to  impair  that  security,  and  it  ia 
not  competent  for  the  town  dork,  by  his  own  parol  testimony,  to 
impeach  the  record,  and  defeat  the  attachment 

A  record  of  whatever  is  required  by  the  statute  to  be  recorded, 
cannot  be  contradicted  or  varied  by  parol  evidence.  OranmeU  y* 
Peanony  18  Maine  345 ;  Pease  v.  Smihy  24  Pick.  125 ;  Saxton  t. 
Nimm,  14  Mass,  315  ;  JTuufer  v.  SteamSy  1  Pick.  109 ;  Tc^hr 
Y.  Bendereouy  2  Pick.  403 ;  Manning  v.  6^<for,  6  Pick.  16 ;  Wil^ 
Uanu  V.  AigeO,  21  Pick.  288;  BuicUmtm  v.  Pratt^  11  Vt  421 ; 
Shermn  v.  Bugheey  17  Vt  340 ;  Brtttan  v.  Lawrence^  1  D.  Gk 
105 ;  and  in  Ta^  v.  BolOmby  2  TyL  347,  the  court  held,  ""that 
they  would  not  suffer  a  recording  officer  to  impeach  his  raoord  in  a 
particular  instance." 
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Oonverte  Sr  Barrett  for  the  defendants. 

The  evidence  as  to  the  lime  at  which  the  copy  of  the  attach- 
ment was  actually  left  with  the  town  clerk,  and  from  which  he 
made  a  record,  and  the  time  at  which  said  record  was  lU^ally 
made,  was  properly  received.  It  does  not  contradict  the  record* 
It  merely  shows  when  certain  papers,  bearing  certain  dat^  were 
actually  made  and  delivered. 

The  date  attached  to  any  written  instrument,  furnishes  only 
prima  facie  evidence  of  the  time  it  was  made,  but  is  always  open 
to  explanation.  1  Wash.  Dig.  293,  pp.  17, 18,  20,  and  cases  cited. 
2  Wash.  Dig.  255,  pp.  7,  8. 

No  attachment  was  made  so  as  to  create  any  lien,  till  the  copy 
was  left,  and  the  substance  thereof,  with  the  return  recorded,  which 
was  not  done  till  afler  the  defendant  took  his  deed.  Stat.  245,  § 
25,  26.     Cox  V.  Johns,  12  Vt  65. 

If  a  lien  was  created  by  leaving  a  copy,  merely,  on  the  12th  of 
August,  it  was  waived  and  removed  by  the  officei^s  erasing  his  re- 
turn, and  withdrawing  the  copy.  Sawyer  v.  Adams,  8  Vt4  172. 
citing  Bmh  v.   Cook  ;    Hantington  v.  OoMeigk,  5  Yt  49. 

The  creditor,  attaching  property,  acquires  no  title  or  interest  in 
or  to  it  The  officer  acquires  the  lien  and  interest  He  is  the 
only  one  who  can  sustain  a  suit  for  any  interferebce,  with  his  lien 
or  interest 

He  has  fuU  power  over  the  property.  The  creditors  have  their 
remedy  against  the  officer,  for  any  neglect  or  misconduct  with 
reference  to  it    Lynum  v.  £hw,  25  Vt  405v 

The  defendant  could  not  be  affected  by  any  notice  he  had  of  said 
attachment,  within  the  doctrine  of  the  case  of  BuntingUm  v.  Cob' 
ieighj  5  Yt  49.  If  he  had  any  notice,  it  was  accompanied  with 
the  understanding  and  agreement  that  it  was  removed. 

The  declaration  of  Henry,  the  officer,  to  Hiram  Aikins,  Was 
properly  admitted.    It  was  part  of  the  res  gesta. 

It  was  a  part  of  the  transaction,  it  was  intimately  and  insepem- 
bly  connected  with  the  n^odation  which  resulted  in  the  defend* 
anfs  taking  a  deed,  and  paying  full  value,  under  the  appeSsu^nce  that 
«]1  attachments  and  incumbrances  were  removted. 

The  opinion  of  the  court  was  clelivere<l  by  , 

IsHiJM^  J.    This  is  an  action  of  ejectment  for  land  in  Barnard. 
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The  plaintiff  claims  title  to  the  land  by  virtue  of  an  attachment 
in  his  favor  against  Hiram  Aikins  et  al.,  and  the  levy  of  his  exe- 
cution on  the  premises.  The  attachment  was  made  on  the  12th  of 
August,  1850.  The  defendant  derives  his  title  to  the  premises, 
under  a  deed  from  Hiram  Aikins,  dated  November  7,  1850  ;  and 
he  insists  that  his  title  is  good,  as  against  the  plaintiff's  previous 
attachment.  It  is  not  disputed  but  that  Hiram  Aikins  was  the 
owner  of  these  premises  at  the  time  of  the  attachment,  nor  has 
any  question  been  made  as  to  the  recovery  of  the  judgment,  or  the 
regularity  of  the  proceedings  in  the  levy  of  the  execution.  The  gen- 
eral question  in  the  case  arises,  whether  that  attachment  was  legally 
made  so  as  to  create  a  valid  lien  on  the  premises,  and  whether  that 
lien  w&s  continued,  and  the  title  of  the  plaintiff  so  perfected  under 
it,  as  fo  give  him  a  valid  title  as  against  the  defendants  From  the 
return  of  the  officer  on  the  writ,  it  appears  that  the  attadiment  was 
made  by  leaving  a  copy  of  the  writ  in  the  office  of  the  town  clerk 
in  Barnard,  with  his  return  thereon,  describing  the  property  at- 
tached,  and  like  copies  in  the  hands  of  each  of  the  defendants. 
That  a  copy  of  the  attachment  was,  in  fact,  left  with  the  town 
clerk,  as  stated  in  the  return,  is  found  in  the  case  ;  but  it  also  ap- 
pears that  no  record  of  it,  or  any  minutes  of  the  town  clerik  that 
it  was  left  for  that  purpose,  was  made  previous  to  the  execution  of 
the  deed  to  the  defendant. 

Previous  to  the  act  of  1823,  a  lien  upon  real  estate  was  created 
when  the  officer  simply  left  a  copy  of  the  writ,  with  his  return 
therebn,  with  the  town  clerk.  No  other  duty  was  required  of  the 
officer  by  the  statute,  to  create  a  lien  upon  the  estate.  In  the  case 
of  Huntington  v.  CoMeiffh,  5  Vt.  54,  Williams,  J.,  observed, 
that "  previous  to  the  statute  of  1823,  leaving  a  copy  with  the  town 
clerk  was  the  attachment  which  created  the  lien,  and  that  which 
gave  notice  to  all  of  the  incumbrance  thereby  created."  By  the 
act  of  1823,  it  was  made  the  duty  of  the  officer  serving  the  writ, 
to  cause  to  be  recorded  by  the  town  clerk,  in  a  book  to  be  kept  for 
that  purpose,  the  substantial  part  of  the  writ,  with  the  return  of  the 
officer.  Under  that  act,  a  lien  on  real  estate,  by  attachment,  was 
not  created  by  simply  lodging  a  copy  of  the  writ  with  the  return 
of  the  officer,  in  the  town  clerk's  office,  but  it  was  also  his  duty  to 
cause  the  same  to  be  recorded,  or,  at  least,  to  direct  the  same  to  be  re- 
corded, and  pay  the  legal  fees  therefor.    Under  the  previous  law  all 
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persons  were  compelled  to  t^e  notice  of  an  attachment  when  a  copy 
had  been  left.  But,  under  the  statute  of  1823,  no  constructive  notice 
is  given,  unless  the  substance  of  the  writ  was  recorded.  That  was 
the  doctrine  as  held  in  the  case  of  Huntington  v.  Cobleigh,  as  ap- 
plicable in  all  cases  where  notice  in  fact  of  the  attachment  did  not 
exist.  The  provisions  of  the  act  of  1823  were,  in  some  matters, 
altered  in  the  general  revision  of  the  statutes  in  1839,  under  which 
the  attachment  in  this  case  was  made.  In  that  revision,  therfe  is 
BO  express  provision  that  it  shall  be  the  duty  of  the  oflScer  to  cause 
the  attachment  to  be  recorded.  There  is  nothing  required  of  the 
officer,  in  order  to  create  a  lien,  by  attachment,  on  real  estate,  but 
to  leave  a  copy  of  the  writ,  with  his  return,  with  the  town  clerk  ; 
thus  re-enacting,  in  that  particular,  the  provision  of  the  statute  as 
it  existed  previous  to  1823.  It  is  made  the  duty  of  the  town  clerk, 
however,  whenever  a  copy  of  a  writ  is  left  with  him  by  an  officer, 
on  which  real  estate  has  been  attached,  to  enter  in  a  book  kept 
for  that  purpose,  the  names  of  the  parties,  the  date  of  the  writ, 
the  nature  of  the  action,  the  sum  demanded,  and  the  officers  re- 
turn thereon.  We  think  it  manifest  that  it  was  not  the  inten- 
tion of  the  legislature  to  make  that  entry  by  the  town  clerk  essen- 
tial for  the  purpose  of  creating  a  lien  on  the  estate.  If  that  had 
been  their  intention,  they  woukl  naturally  have  continued  the  pro- 
visions of  the  act  of  1823,  which,  as  it  was  held  in  the  case  in*  the 
5th  Vt,  expressed  that  intention  by  specific  provisions ;  neither 
would  they  have  removed  the  duty  of  causing  that  record  to  be 
made  from  the  officer  serving  the  writ,  and  made  it  the  exclusive 
and  official  duty  of  the  town  clerk.  So  important  a  change  in 
the  provisions  of  the  statute  on  this  matter  would  not  have  been 
made  unless  it  was  their  intention  to  alter  the  then  existing  law 
on  that  subject,  as  it  had  been  held  in  the  case  of  Huntington  v, 
Cobleigh,  5  Vt.  54  ;  neither  Would  they  have  incorporated  in  the 
revised  statutes,  the  provisions  of  the  act  of  1797,  in  its  identical 
language,  unless  it  was  their  intention  to  re-enact  the  law,  as  it  ex- 
isted under  that  act,  and  as  it  existed  until  the  act  of  1823.  We 
think,  therefore,  that  a  lien  on  this  real  estate  was  created  by  the 
plaintiff's  attachment,  when  the  officer  left  a  copy  of  the  writ,  and 
his  return,  with  the  town  clerk ;  and  that  this  lien  was  unaffected 
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by  the  neglect  of  the  town  derk  to  enter  it  up(m  his  book  of 
records. 

But  it  is  insisted  that,  if  that  lien  existed,  it  was  lost  when  the 
officer  who  served  the  writ  withdrew  that  oopj  from  the  town 
derk's  office,  and  erased  from  his  retam  thereon  the  attachment 
of  the  real  estate,  and  substitated  an  attachment  of  personal  prop- 
erty. It  appears  from  the  case  that,  after  the  attachment  hJad 
been  made,  and  for  the  purpose  of  enabling  the  defendant  to  pur- 
chase the  premises  free  from  any  incumbrance  of  that  character, 
the  officer,  without  the  knowledge  of  the  plaintifi^  did  make  that 
erasure,  and  withdrew  the  copy  altogether  from  the  office  of  the 
town  derk.  This  si;bject  involyes  the  inquiry  as  to  the  power  of 
the  officer  over  the  process,  and  the  property  attached,  after  its  ser- 
vice. Until  the  contrary  appears,  it  is  to  be  presumed  that  the 
attachment  was  made  under  the  directions,  and  with  the  assent  of 
the  creditor.  In  the  attachment  of  personal  estate,  the  officer  ao* 
quires  a  special  property,  and  the  right  to  its  custody  and  posses- 
sion. For  any  injury  to  it,  the  right  of  action  is  in  the  officer,  as, 
in  any  termination  of  the  case,  he  is  accountable  for  the  property 
either  to  the  creditor  or  debtor.  That  special  property  the  offi- 
cer may  release,  so  as  to  destroy  any  lien  upon  the  property  created 
by  the  attachment  He  may  permit  the  possessicm  of  the  prop- 
erty«to  remain  with  the  debtor,  in  which  case  it  can  be  held  by 
a  subsequent  attachment,  or  a  subsequent  purchaser,  free  frtHn 
any  lien  or  daim  of  the  officer  upon  it  His  right  over  that  prop- 
erty is  independent  of  the  creditor  or  debtor,  as,  in  a  given  event, 
he  is  responsible  for  it  to  the  debtor,  and  in  another  event  to  the 
creditor ;  and  that  right  exists  so  long  as  that  special  property  con- 
tinues in  him.  But  we  apprehend  a  different  rule  applies  in  the 
attadmient  of  real  estate.  When  such  an  attachment  is  made,  the 
officer  acqmres  no  special  property  in  the  land.  He  is  not  re- 
quired or  authorized  to  take  the  possession  of  it,  nor  in  any 
event  is  he  accountable  for  the  property,  or  for  its  rents,  incomes, 
or  profits.  This  agency  and  authority  is  terminated  whenever  his 
duties  are  performed,  for  which  the  process  was  put  into  his  hands. 
The  lien  created  by  the  attachment,  whatever  may  be  its  character, 
is  in  the  creditor,  and  be  only  can  release  or  discharge  it    We 
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think,  therefore,  that  the  lien  of  the  plaintiff  on  this  real  estate 
was  not  lost  by  that  act  of  the  officer,  and  that  the  defendant,  in 
taking  a  conyejance  of  these  premises,  took  the  same  subject  to 
the  lien  of  the  plaintiff,  under  that  attachment.  The  defend- 
ant has  no  reason  to  complain  of  the  application  of  this  rule. 
He  had  notice  in  fact,  of  the  attachment  and  lien  of  the  plaintiff, 
and  is  chargeable  with  the  knowledge  that  it  was  not  competent 
for  the  officer  to  discharge  it  There  would  be  no  injustice,  either, 
if  the  defendant  had  received  his  conveyance  in  ignorance  of  that 
attachment,  or  of  the  plaintiff's  lien.  In  that  event,  the  question 
would  simply  be,  which  of  these  parties  should  have  their  remedy 
against  the  town  derk  for  his  neglect  to  make  a  record  of  that  at- 
tachment As  the  plaintiff  first  acquired  a  lien  upon  these  prem- 
ises, and  as  that  lien  has  ripened  into  a  valid  title  to  the  land,  we 
think  it  must  prevail  against  the  defendant's  deed  ;  particularly  as 
the  conveyance  was  taken  by  the  defendant  with  notice,  in  fact,  of 
the  right  and  lien  of  the  plaintiff  upon  these  premises. 

The  dedarations  of  Henry,  the  officer  by  whom  the  attachment 
was  made,  we  think  were  improperly  admitted  as  evidence  to  the 
jury.  The  object  of  that  testimony  was  to  show  that  the  attach- 
ment of  the  real  estate  was  made  by  him,  without  any  directions 
to  that  effect,  by  the  plaintiff.  Whether  those  declarations  would 
have  been  admissible  for  that  purpose,  if  they  had  been  made  at 
the  time  of  the  attachment,  and  when  the  copy  of  the  writ  was 
left  with  the  town  clerk,  we  are  not  called  upon  to  decide.  But, 
as  they  were  made  some  time  afterwards,  and  upon  another  occa- 
sion, they  cannot  be  treated  as  a  part  of  that  transaction,  and  are 
not  admissible  to  affect,  in  any  way,  the  lien  or  title  of  the  plaintiff 
to  these  premises.  This  view  of  the  subject  renders  it  unnecessary 
to  examine  other  questions  which  were  raised  in  the  case. 

The  result  is,  that  the  judgment  of  the  county  court  must  be 
reversed,  and  the  case  remanded* 
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The  Town  of  Chester  v.  The  Town  of  Wheelock. 

Order  of  removal  unappecded  from ;  in  what  respects  conclusive. 

If,  in  an  order  of  removal  of  a  man,  a  particular  woman  be  named  a^  his  wifb  and 
is  ordered  to  be  removed  with  him,  such  order  will,  if  not  appealed  from,  be  con- 
clusive against  the  town  to  which  they  are  ordered  to  be  removed  aa  to  the  exis- 
tence of  the  relationship  of  husband  and  wife  between  them. 

And  the  order  will  be  as  conclusive,  in  this  respect,  when  a  copy  of  it  is  duly  served 
as  provided  by  statute,  as  when  the  paupers  are  actually  removed. 

Appeal  from  an  order  of  removal  of  one  James  S.  Willey,  Ob- 
cra,  his  wife,  and  five  children,  from  the  town  of  Chester  to  ;the 
town  of  Wheelock,  which  was  made  on  the  8th  of  February,  1853. 
Plea,  that  the  paupers  were  unduly  removed,  because  their  last  le- 
gal settlement  was  not  in  Wheelock ;  trial  by  jurj',  May  Term, 
1855, — Underwood,  J.,  presiding. 

The  town  of  Cheater  read  in  evidence  an  order  of  removal  of 
the  same  Willey  and  wife,  &c.,  dated  the  16th  of  January,  1849, 
and  gave  evidence  tending  to  show  that  a  copy  of  said  order,  duly 
certified  by  the  justices'  making  it,  was  served  on  the  overseer  of 
the  poor  of  the  town  of  Wheelock,  on  the  14th  of  February,  1849, 
and  then  rested  the  case.  This  order  mentioned  "  James  Willey» 
and  his  wife  Obera  Willey,  and  his  four  minor  children." 

The  defendants  offered  to  prove  that  said  James  S.  Willey  was 
duly  married  to  one  Betsey  Sweet  in  Rhode  Island,  in  the  year 
1816,  before  he  was  married  to  or  lived  with  said  Obera;  that  the 
said  Betsey  was  still  living,  and  that  no  divorce  had  ever  been  had 
between  them;  and  that  said  Obera  was  never  married  to  said 
Willey ;  and  that  the  ^^q  children  who  were  removed  under  the 
present  order,  were  the  children  of  the  said  Obera ;  and  that  said 
Willey  never  had  any  children  by  said  Betsey.  To  this  testimony 
the  plaintiffs  objected,  and  the  same  was  excluded  by  the  court,  to 
which  the  defendants  excepted. 

The  court  instructed  the  jury  that  if  they  found  from  the  evi- 
dence that  a  copy  of  the  order  of  removal  of  1849,  duly  certified 
by  the  justices  making  it.  was  delivered  to  the  overseer  of  the  poor 
of  Wheelock,  on  the  14th  of  February,  1849,  or  within  thirty  days 
from  the  tune  it  was  made,  the  plaintiff*  was  entitled  to  recover. 
The  jury  returned  a  verdict  for  the  plaintiff  that  said  Willey,  Ob- 
era and  five  children  were  duly  removed. 
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0.  p.  Chandler  and  W.  OoUamer  for  the  defendant. 
Z.  Adams  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  an  order  of  removal  of  James  Willey, 
his  wife  and  family,  from  Chester  to  Wheelock.  Upon  the  trial, 
Chester  depended  upon  a  former  order  of  removal,  upon  the  said 
Jas.  Willey,  his  wife  Obera  WiJley,  and  four  minor  children,  made  the 
19th  day  df  January,  1849,  and  unappealed  from.  It  does  not  appear 
that  any  actual  removal  was  made  in  the  case  ;  but  a  copy  of  the  or- 
der was  served  upon  the  town  of  Wheeiock,  within  thirty  days  from 
its  date.  The  complaint  before  the  justices,  and  the  warrant  to  appre- 
hend, and  bring  the  paupers  before  the  justices,  names  only  James 
Willey ;  but  the  order  is  in  the  terms  above  stated.  The  same 
persons  are  included  in  the  last  order,  which  were  in  the  first  or- 
der, witk  one  more  child.  Upon  the  trial  the  town  of  Wheelock 
offered  to  prove  that  the  said  Obera  was  not  the  lawful  wife  of  said 
James,  he  having  a  former  wife  still  living.  This  testimony  was 
rejected  by  the  county  court,  upon  the  ground  that  the  former  or- 
der was  conclusive  of  the  legality  and  suflSciency  of  the  marriage. 
This  is  admitted  to  be  the  settled  rule  of  the  English  law  upon  the 
subject,  where  the  paupers  are  to  be  actually  removed  before  an  ap- 
peal is  required  to  be  taken.  By  the  law  of  this  state,  an  appeal 
is  required  to  be  taken  upop  serving  a  copy  of  the  order  of  remo- 
val within  thirty  days,  which  %vas  done  in  the  present  case.  And 
the  appeal  not  being  taken,  the  order  became  conclusive  of  the  set- 
tlement of  James  Willey  himself,  but  it  is  claimed  it  will  not  have 
that  effect  as  to  the  woman  and  children,  unless  there  was  an  ac- 
tual removal.  But  it  seems  to  us  impossible  to  adopt  this  dis- 
tinction. 

In  the  English  pauper  orders,  the  wife  and  children  are,  in  prac- 
tice, each  one  named,  and  are  perhaps  required  to  be  so  named. 
That  is  required  in  some  of  the  early  cases  in  this  state  ;  Hariland 
y.  WiUiamstotan,  1  Aiken  241.  But  it  is  said,  in  this  same  case, 
that  although  this  be  not  done,  if  the  order  be  acquiesced  in,  it  will 
be  sufficient.  And  in  Newbury  v.  Brunswick,  2  Vt.  151,  such 
an  order  was  quashed  as  to  the  w^ife  and  family,  and  held  binding 
only  as  to  the  pauper  himself.     But  in  Bristol  v.  Braintree,  it  seems 
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John  Bbalet  v,  William  S.  French  and  Celim  French. 

Attachment  of  real  estate.     Evidence, 

An  attachment  of  real  estate  is  effected  by  the  officer's  leaving  in  the  town  elerk^s 
office,  a  copy  of  the  writ,  with  his  return  of  such  an  attachment  thereon.  Tho 
making  of  the  record  or  entries  respecting  it,  which  it  is  the  duty  of  the  town 
clerk  to  make,  does  not  constitute  any  part  of  the  attachment  itsrif. 

By  such  an  attachment,  the  officer  acquires  no  special  property  in  the  real  estate,  and 
has  thereafter  no  control  over  the  lien  thereby  created.  This  lien  can  only  be  le- 
leased  or  discharged  by  the  creditor  himself. 

It  will  be  presumed,  until  the  contrary  is  shown,  that  an  attachment  of  real  estate 
was  made  under  the  direction  and  with  the  assent  of  the  creditor;  and  declara- 
tlons  of  the  officer,  made  after  the  attachment,  are  not  admissible  for  the  purpose 
of  showing  that  the  attachment  was  not  so  made. 

Ejectment  for  a  piece  of  land  in  Barnard.  Plea,  the  general 
issue ;  trial  by  jury,  May  Term,  1855, — ^Underwood,  J.,  pre- 
siding. 

The  plaintiff's  evidence  tended  to  show  an  attachment  of  the 
premises  in  question,  as  the  property  of  Hiram  Aikins,  on  the  12th 
of  Angust,  1850,  upon  a  writ  in  favor  of  the  plaintiffs  against  the 
Aikins  and  others ;  a  judgment  recovered  on  said  writ ;  the  issuing 
of  an  execution  and  levying  it  upon  the  premises,  before  the  ex- 
piration of  the  attachment  lien.  To  defeat  the  title  thus  claimed, 
the  defendants  offered  testimony  tending  to  prove  that,  at  the  time 
said  attachment  was  made,  August  12,  1850,  several  other  credit- 
ors of  Hiram  Aikins,  made  attachments  of  the  same  real  estate, 
by  causing  copies  to  be  lefl  at  the  town  clerk's  office  of  Barnard, 
and  that  Oilman  Henry  was  the  officer  who  made  the  plaintiff's 
attachment,  and  several  of  the  others ;  that  afterwards,  and  before 
the  session  of  the  court,  to  which  the  plaintiffs  writ  was  returnable, 
a  negotiation  was  entered  into  between  said  Hiram  and  his  attach- 
ing creditors,  with  the  exception  of  the  plaintiff,  for  the  withdraw- 
al of  their  attachments,  and  for  the  sale  of  the  premises  to  the 
defendant,  William  S.  French  ;  and  that  he  declined  to  purchase 
until  all  said  attachments  could  be  removed,  and  that  this  was 
made  known  to  said  Henry ;  that  the  other  creditors  withdrew 
from  the  office  of  the  town  derk  the  copies  which  had  been  left  in 
their  suits,  so  as  to  enable  French  to  make  the  purchase  free  and 
dear  of  their  attachments,  the  town  clerk  having  made  no  record 
or  minutes  of  any  of  the  attachments  i^ccprding  to  the  statute ;  and 
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that  said  Henry,  without  the  knowledge  or  consent  of  the  plaintiff 
or  his  attorney,  erased  from  the  return  on  the  copy  of  the  plaintiff's 
writ  which  he  had  left  in  the  town  clerk*s  office,  that  part  of  the 
return  that  related  to  the  attachment  of  real  estate  and  substituted 
a  return  of  attachment  of  certain  personal  property ;  and  that  he 
also  withdrew  said  copy  altogether  from  the  town  clerk's  office;  and 
that  he  told  said  Hiram  Aikins,  on  that  occasion,  he  had  not  been 
directed  by  the  plaintiff  to  attach  real  estate ;  and  that  directly 
after  all  this,  the  defendant,  William  S.  French,  made  the  purchase, 
took  his  deed,  and  put  it  on  record. 

The  defendant  called  the  town  clerk  of  Barnard  as  a  witness, 
who  produced  his  book  of  records  of  attachments  which  showed 
an  attachment  of  said  real  estate,  on  the  plaintiff's  writ,  as  having 
been  made  August  12,  1850  ;  and  also  produced  a  copy  of  said 
writ,  and  said  Henry's  return  of  such  attachment  thereon,  and  a 
minute  on  the  back  thereof,  of  its  having  been  received  for  record, 
August  12,  1850,  and  proposed  to  show  by  said  town  clerk,  that 
said  copy  was,  in  point  of  fact,  delivered  to  said  town  clerk,  by 
said  Henry,  and  said  record  made  as  late  as  the  winter  of  1850- 
'51,  after  the  record  of  the  defendant's  deed ;  and  that  the  town 
clerk  made  the  minute  on  the  back  thereof,  at  that  time,  ante-dating 
it  to  the  12th  day  of  August,  1850,  by  the  request  of  said  Henry, 
and  made  his  record  from  that  copy.  To  the  admission  of  all  said 
testimony  the  plaintiff  objected,  but  the  court  admitted  it,  to  which 
the  plaintiff  excepted.  The  court  charged  the  jury  that  if  said 
Henry,  under  the  circumstances  which  the  testimony  tended  to 
show,  after  having  left  a  copy  of  the  plaintiff's  writ,  and  before 
any  record  or  minutes  thereof  were  made  by  the  town  clerk,  with- 
drew the  copy  left  on  the  12th  day  of  August,  1850,  or  erased 
therefrom  the  return  of  the  attachment  of  real  estate,  to  enable  the 
defendant  to  take  a  deed  of  the  premises  unincumbered,  from 
Hiram  Aikins,  and  said  defendant  took  his  said  deed  and  pat  the 
same  on  record  before  a  subsequent  copy  of  the  plaintiff's  attach- 
ment was  left  and  recorded,  as  of  August  12,  1850,  then  the  de- 
fendant was  entitled  to  a  verdict,  even  though  the  plaintiff  had  no 
knowledge  of  such  withdrawal  or  erasure  by  said  Henry.  To 
this  charge  the  plaintiff  also  excepted.  The  jury  returned  a  ver- 
dict for  the  defendant 
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expression  of  his  opinion  on  the  subject,  to  withhold  the  actual 
continuance  of  the  case,  until  the  application  for  its  discontinuance 
was  disposed  of.  The  court  having  granted  liberty  to  discontinue 
the  case,  and  a  record  of  that  discontinuance  having  been  made, 
its  effect  will  necessarily  be  to  supersede  the  motion  for  a  contin- 
uance. 

We  must  regard  that  suit,  therefore,  as  having  been  discontinued 
on  the  22d  of  March.  This  suit,  having  been  commenced  on  the 
23d,  the  day  after,  we  think,  was  properly  brought 

The  judgment  of  the  county  court  is  affirmed. 


John  Downee  v.  Levi  H.  Marsh;  Alvan  Tucker,  Trustee; 

Solomon  Downer,  Claimant. 

Trustee  process.    Notice  of  transfer  of  note. 

A  notice  to  the  maker  of  a  promissory  note  that  it  has  been  transferred,  if  suffi- 
cient to  prevent  hia  paying  it  to  the  original  payee,  will  suffice  to  prevent  him 
from  being  holden  as  the  payee's  trustee. 

* 

Trustee  Process.  The  trustee,  among  other  things,  disclosed 
that  on  the  18th  of  April,  1853,  he  purchased  a  farm  of  the  prin- 
cipal defendant,  towards  the  consideration  of  which  he  executed 
and  delivered  to  the  principal  defendant  his  note  for  $215.  Solo- 
mon Downer  claimed  to  be  the  owner  of  this  note,  and,  upon  a 
trial  by  the  court,  in  reference  to  his  claim,  at  the  May  Term, 
1855, — Underwood,  J.,  presiding, — ^it  appeared  that  at  the  time 
said  farm  was  sold  and  the  deed  of  the  same  executed  and  dehv- 
ered,  which  was  in  the  afternoon  of  the  18th  of  April,  the  defend- 
ant Marsh,  the  trustee  Tucker  and  the  claimant  Solomon  Downer 
were  all  present ;  that  at  that  time  the  defendant  Marsh  was  in- 
debted to  the  claimant  Downer  in  a  sum  estimated  at  $215,  but 
the  account  had  not  then  been  fully  passed  upon  or  definitely  set- 
tled by  them ;  the  note  was  taken  for  the  purpose  of  paying  said 
debt,  and  this  was  understood  by  the  trustee  at  the  time  he  exe- 
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cuted  it.  After  the  delivery  of  the  deed  to  the  trustee,  he  went  to 
the  town  clerk's  office  to  leave  it  for  record,  and  the  defendant 
Marsh  and  the  claimant  went  to  the  house  of  the  latter. 

Afler  the  trustee  left  his  deed,  he  started  for  home,  and  as  he 
was  going  by  the  claimant's  house,  he  was  called  in.  While  there, 
the  defendant  and  claimant  were  looking  oyer  their  accounts,  and 
some  question  arose  between  them  about  one  of  the  charges,  and 
the  trustee  left,  leaving  them  together,  expecting  them  to  dose  the 
accounts,  and  that  the  claimant  Downer  would  receive  the  note 
that  night.  It  also  appeared  that  they  did  close  the  accounts  that 
night,  after  the  trustee  left,  and  the  note  was  then  delivered  in  pay- 
ment of  the  account,  as  had  been  before  arranged  and  expected. 
The  next  day  the  trustee  writ  was  served  before  the  trustee  had 
any  further  information  of  the  transaction,  or  of  the  actual  trans- 
fer of  the  note,  other  than  what  he  learned  previously  to  his  leav- 
ing the  house  of  the  claimant  Downer  the  evening  previous.  Upon 
these  facts,  the  court  rendered  judgment  against  the  claimant,  and 
adjudged  that  the  trustee  was  liable  for  the  amount  of  the  note  in 
question,  to  which  the  claimant  excepted. 

Washburn  Sf  Marsh  for  the  claimant 

W.  C.  French  and  Converse  Sf  Barrett  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  only  question  in  this  case  is,  whether 
the  plaintiff  or  the  claimant  is  entitled  to  the  note  in  question.  As 
we  intimated,  during  the  argument,  this  will  depend  upon  the  legal 
effect  of  what  passed  between  the  parties,  before  the  service  of  the 
trustee  process ;  whether  it  was  sufficient  to  vest  the  title  in  the 
claimant,  and  affect  the  trustee  with  legal  notice  of  his  title. 

It  was  a  part  of  the  price  of  a  farm,  sold  by  Marsh  to  Tucker. 
At  the  time  of  the  conveyance.  Marsh,  Tucker  and  the  claimant, 
were  present.  It  was  supposed  Marsh  was  indebted  to  the  claim- 
ant, upon  book,  in  a  sum  equal  to  the  note,  $215 ;  but  the  account 
was  not  definitively  settled ;  the  note  was  taken  for  the  purpose 
of  paying  the  claimant  this  debt,  and  to  be  delivered  to  him ;  and 
this  was  understood  by  Tucker  at  the  time  he  executed  it 
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Tucker  went  to  the  derk's  office,  and  left  his  deed  for  record, 
and,  as  he  passed  the  claimant's  house,  he  was  called  in  by  Marsh, 
when  he  found  him  and  Downer  settling  the  account,  and  some 
question  arising  about  one  item.  Tucker  went  home,  leaving  the 
claimant  and  Marsh  settling  the  account,  expecting  them  to  close 
it  that  night,  and  Dowper  to  receiTe  the  note.  It  was  so  done,  and 
the  note  delivered  to  Downer  that  night,  in  payment  of  the  account, 
as  had  been  before  arranged,  and  expected  by  all  the  parties  con- 
cerned.   The  trustee  process  was  served  the  next  day. 

It  seems  to  us  that  this  must  be  regarded  as  sufficient  notice  to 
Tucker  of  Downer^s  interest  in  the  note.  This  question  of  notice, 
in  cases  like  the  present,  is  to  be  viewed  as  it  would  be  between 
the  claimant  and  the  trustee,  if  he  had  paid  the  note  to  the  princi- 
pal debtor,  at  the  time  of  the  service  of  the  trustee  process.  Had 
that  been  the  case  here,  we  think  there  can  be  no  doubt  it  should 
be  regarded  as  a  fraud  upon  Downer,  and  he  would  be  entitled  to 
collect  the  note  of  Tucker,  notwithstanding  such  payment  Tucker, 
from  the  foots,  had  no  reason  to  doubt  that  the  title  of  the  note,  and 
the  possession  was  in  Downer,  and  it  was  so  in  &ct ;  this  shows 
title  in  the  claimant,  and  sufficient  notice. 

Judgment  that  trustee  is  not  liable,  in  regard  to  this  note,  and 
that  the  claimant  recover  costs  in  this  court ;  and  judgment  for  the 
plaintiff  for  the  amount  found  in  trustee's  hands,  besides  this  note^ 
and  such  costs  as  shall  be  equitable  in  the  county  court 
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The  president  of  the  defendant's  borrowed  fifty  dollars  of  the  plaintiff  for  the  defen- 
dants, to  be  expended  on  their  buildings,  with  the  understanding  that  it  should  be 
repaid  to  the  plaintiff.  The  money  was  paid  into  the  defendant's  treasury  and 
used  fbr  the  purpose  intended.  Hdd  that  this  receipt  and  expenditure  of  the  mon- 
ey was  a  ratification,  by  the  defendants,  of  the  act  of  their  president,  and  bound 
them  to  a  re-payment  of  the  money,  even  though  the  president  exceeded  his  an 
thorlty  in  so  borrowing  it. 
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Neither  the  individaal  admissions  of  the  memhers  of  a  corporation,  established  for 
public  purposes  and  not  for  the  promotion  of  the  private  interests  of  the  corpo- 
rators, nor  the  personal  admissions  of  its  president,  or  of  the  individual  memben 
of  its  executive  committee,  respecting  a  debt  due  from  the  corporation  will  pre- 
vent the  operation  of  tlie  statute  of  limitations  upon  it. 

Book  Account.  Tlie  disputed  item  in  the  plaintiff's  account 
was  for  '<  cash  to  repair  buildings  as  per  H.  S.  Wheaton's  (presi- 
dent,) accountable  receipt,  April  3d,  1848, — $  50,"  in  reference  to 
which  the  auditor  reported  as  follows. 

"  In  the  year  1848,  Henry  S.  Wheaton  was  president  of  the 
Norwich  University.  After  his  election  an  effort  was  made  to 
raise  money  by  subscription  to  repair  the  college  buildings.  That 
efibrt  did  not  succeed,  and  in  a  conversation  between  the  president, 
Mr.  Brewster,  a  member  of  the  corporation,  and  the  plaintiff,  who, 
also,  was  a  member  of  the  corporation,  the  plaintiff  proposed  to  be 
one  of  six,  who  would  advance  the  sum  required, — three  hundred 
dollars  ;  and  for  that  purpose  would  loan  fifly  dollars,  with  the  un- 
derstanding that  it  should  be  re-paid  to  him.  The  plaintiff  was 
afterwards  informed  by  the  president  and  Mr.  Brewster,  that  his, 
(the  plaintiff's)  proposition  had  been  agreed  to,  and  the  plaintiff 
thereupon  delivered  to  the  president  fifty  dollars,  and  the  president 
executed  to  the  plaintiff  his  receipt,  which  was  in  the  following 
words. 

Norwich   University  J  April  dd,  1848. 
"  Received  of  Greorge  Lyman  fifty  doUars  to  be  expended  in  re- 
pairs on  the  university  buildings ;  and  for  said  expenditure  I  will 

account  to  said  Lyman. 

H.  S.  Wheaton,  Prest.  K  Ur 

"  It  did  not  appear  that  the  president,  by  any  vote  of  the  corpor- 
ation, was  authorized  to  execute  notes  or  accountable  receipts  to 
bind  the  corporation  of  the  univeraity ;  and  the  defendant  contended 
that  the  above  receipt  was  evidence  of  a  personal  transaction  be- 
tween the  plaintiff  and  Mr.  Wheaton.  A  committee  had  been  ap- 
pointed to  make  repairs  of  the  college  buildings,  of  which  commit- 
tee the  plaintiff  was  a  member,  and  he  considered  that  for  that 
object  he  had  a  right  to  provide  money  in  this  way.  It  appeared 
also  that,  at  and  about  the  time  when  this  money  was  advanced  by 
the  plaintiff,  the  financiering  of  the  university  was  done  by  the  pres- 

37 
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ident,  Dr.  Davis,  and  Col.  Stunson,  all  of  whom  were  membjers  of 
the  corporation,  although  the  executive  committee,  appointed  in 
1836,  and  still  in  office  in  1848,  consisted  of  the  vice  president,  the 
secretary,  the  treasurer,  Dr.  Davis  and  Judge  Loveland,  and  their 
duty  defined  by  the  vote  constituting  the  committee,  was  '  to  take 
charge  of  the  university  buildings,  and  transact  the  business  of 
the  board,  during  the  recess,  and  report  to  the  board  when  called 
npon  by  the  trustees.' 

''  It  also  appeared  that  by  a  vote  of  the  corporation,  passed  March 
9,  1835,  the  president  was  appointed  general  agent  for  the  board, 
to  obtain  funds  in  aid  of  the  institution,  and  that  he  was  authorized 
to  solicit  funds  in  different  parts  of  the  country,  and  that  that  vote 
remains  unresdnded. 

^  The  auditor  finds  the  fact  that  the  ^^  dollars  so  delivered  by 
the  plaintiff*  to  Mr.  Wheaton,  the  president,  was  paid  into  the  col- 
lege treasury  and  appropriated  to  the  use  of  the  university,  and 
went  to  pay  for  repairs  on  their  buildings,  under  the  understand- 
ing of  the  plaintiff,  that  it  should  be  repaid  to  him. 

^  The  auditor  allows  the  charge,  and  finds  the  amount  thereof,  in- 
terest being  computed  to  May  10,  1855,  to  be  seventy-one  dollars 
and  thirty-two  cents ;  unless  the  court,  on  the  facts  submitted,  con- 
sider that  the  defendant  ought  not  to  be  charged  with  the  item,  and 
unless  the  charge  is  barred  by  the  statute  of  limitations,  which  the 
defendant  pleaded  verbally  before  the  auditor.  The  claim  has  re- 
peatedly, within  six  years,  been  acknowledged  to  be  due  by  Dr. 
Davis,  Col.  Nutt,  and  Mr.  Brewster,  members  of  the  corporation, 
and  by  Mr.  Wheaton,  when  president,  and  has  never  been  paid  to 
the  plaintiff.'^ 

With  the  allowance  of  this  item,  the  auditor  reported  the  balance 
in  the  plaintiff's  favor  to  be  $93.73.  The  plaintiff's  writ  was 
dated  November  9th,  and  served  November  10th,  1854. 

The  county  court,  upon  the  report,  rendered  judgment  for  the 
plaintiff  for  the  whole  amount  reported.  Exceptions  by  the  de- 
fendants. 


for  the  plaintiff. 


^  BtUchinson  for  the  defendants. 
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The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  In  relation  to  the  first  item  in  the  plaintiff's  ac- 
<»unt,  the  auditor  submitted  two  questions ;  first  did  the  item  ever 
constitute  a  legal  charge  against  this  defendant ;  and  if  so,  second- 
ly, was  it  barred  bj  the  statute  of  limitations  when  the  suit  was 
brought  ? 

The  case  finds,  that  the  defendant  proposed  to  be  one  of  six  to 
advance  the  sum  of  three  hundred  dollars  to  repair  the  university 
buildings  ;  and  for  that  purpose  he  would  loan  ^j  dollars,  with  the 
understanding  that  it  should  be  repaid  to  him ;  and  upon  being  in- 
formed afterwards  that  his  proposition  had  been  agreed  to,  the  plain- 
tiff delivered  to  the  president  fifty  dollars,  and  took  his  receipt  for 
the  same.  The  receipt  bears  date  the  third  of  April,  1848 ;  and 
it  specifies  that  the  money  is  to  be  expended  in  repairs  on  the  uni- 
versity buildings ;  and  it  adds,  ^'  and  for  said  expenditure  I  will 
account  to  said  Lyman."  It  is  signed  *'  H.  S.  Wheaton,  President 
of  N.  U." 

Mr.  Wheaton  paid  the  fifly  dollars  into  the  college  treasury,  and 
the  money  was  appropriated  to  the  use  of  the  university,  in  paying 
for  repair^  on  the  buildings,  with  the  understanding  of  the  plaintiff,  it 
should  be  repaid  to  him.  Afler  such  a  state  of  facts,  it  is  quite  too 
late  for  the  defendants  to  assume  the  ground  that  the  president 
had  no  authority  to  bind  the  university  to  refund  this  money.  It 
was  a  full  ratification  of  his  acts  on  the  part  of  the  corporation, 
even  though  it  should  be  conceeded  that  in  taking  up  the  loan,  the 
president  in  the  first  instance  transcended  his  authority.  But  this 
is  not,' by  any  means,  a  conceded  point 

In  regard  to  the  statute  of  limitations,  it  is  clear  that  it  had  run 
on  this  item  before  the  suit  was  commenced,  unless  removed  by 
the  admissions  of  the  individual  members  of  the  college  corporation. 
The  loan  was  to  the  corporation  to  aid  in  the  repair  of  their  build- 
ings, and  not  to  president  Wheaton,  and  he  did  not  agree  to  see 
the  money  refunded  personally. 

The  most  that  can  be  claimed  is  that  Mr.  Wheaton,  as  president 
of  the  university,  undertook  to  see  that  the  money  should  be  ex- 
pended in  repairing  the  buildings ;  and  the  case  shows  that  it  was 
applied  for  such  purpose.  It  has  been  said  in  argument,  that  six 
years  had  not  run  after  the  right  of  action  had  accrued  before  suit 
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was  commenced.    It  seems  the  writ  issued  the  9th  of  November, 
1854. 

No  time  is  fixed  specifically  when  the  money  was  to  be  repaid  ; 
but  at  all  events  we  think  it  was  a  fair  implication,  that  the  money 
was  to  be  repaid  within  a  reasonable  time  ;  and  that  no  special  de- 
mand was  necessary.  The  money  was  advanced  the  3d  of  April, 
1848 ;  and  most  certainly  it  was  reasonable  that  it  should  have 
been  refunded  before  the  9th  of  November  of  the  same  year.  The 
case,  I  think,  does  not  show  the  precise  time  when  the  repairs 
were  made  on  the  college  buildings,  but  it  is  reasonable  to  suppose 
they  were  made  in  the  early  part  of  the  season  of  1848  ;  and  at  all 
events,  we  think  the  right  of  action  accrued  to  the  plaintiff  before 
the  9th  of  November,  1848.  The  question  then  arises,  what  shall 
be  the  effect  of  the  admissions  of  the  individual  members  of  the 
corporation  ?  The  fact  that  it  is  found  that  this  money  had  never 
been  repaid  cannot  remove  the  statute  bar.  A  party  may  admit 
the  debt  unpaid,  and  still  claim,  at  the  same  time,  the  benefit  of  the 
statute  bar.  To  remove  the  statute  bar  there  must  at  least  be  an 
implied  promise  to  pay  the  debt  It  has  sometimes  been  held  that 
the  admissions  of  a  member  of  a  corporation  may  be  given  in  evi- 
dence against  the  corporation,  where  there  is  a  joint  interest,  as  in 
the  case  of  rateable  inhabitants  of  a  parish  or  town ;  but  where  it 
is  a  mere  community  of  interest,  the  law,  at  the  present  day,  is  well 
settled  that  such  admissions  cannot  efiect  the  rights  of  a  corpora- 
tion. See  1  Greenleaf 's  Ev.  sections  175,  176  ;  Angel  &  Ames 
on  Corp.  302,  592 ;  Hartford  Bank  v.  Harty  3  Day  494 ;  Fair- 
field County  Turnpike  Company  v.  Thorp,  13  Conn.  494 ;  Osgood  v. 
MaTihattan  Bank,  3  Cowen  623 ;  Bank  of  Oldtown  v.  Botighion,  21 
Maine  507  ;  PoUeys  v.  Ocean  Insurance  Company,  14  Maine  141. 
In  the  case  before  us,  there  can  hardly  be  said  to  be  even  a  com- 
munity of  interest,  and  much  less  a  joint  interest  There  is  a  wide 
difference  between  this  corporation  and  one  established  for  pri- 
vate hazard  and  profit  The  promotion  of  education  is  the  cardi- 
nal object  of  this  corporation ;  and  it  was  not  established  to  pro- 
mote the  private  interests  of  the  corporators.  The  admissions  of 
President  Wheaton  stand  upon  the  same  ground  as  those  of  any 
other  member  of  the  corporation.  His  being  president  of  the  fac- 
ulty, gives  him  no  additional  powers,  or  control  over  the  fxmds  of 
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the  corporadoD.  Though  it  is  found  that  the  president  and  Doct* 
Davis,  at,  and  about  the  time  this  money  was  advanced,  were  mem- 
bers of  the  financial  committee,  yet  it  is  not  shown  what  the  pow- 
ers of  that  committee  were  ;  and  it  does  not  appear  that  they  were 
members  of  that  committee  when  the  admissions  were  made,  unless 
we  are  to  presume  they  continued  in  such  office.  It  does  appear 
that  Doctor  Davis  was  elected  one  of  the  executive  conmiittee  in 
1836,  and  was  still  in  office  in  1848,  yet  it  is  not  found  that  he  was 
a  member  of  that  committee  at  the  time  the  admissions  were  made 
by  him. 

That  committee  consisted  of  five  individuals,  and  their  business 
was  "  to  take  charge  of  the  university  buildings,  and  to  transact 
the  business  of  the  board  during  the  recess."  If  that  committee 
had  full  powers  over  the  financial  affairs  of  the  university  when  the 
board  of  trustees  was  not  in  session  ;  yet  it  could  not  be  bound  by 
the  individual  action  of  one  of  the  committee.  The  trust  was  a 
jot7it  one,  and  must,  at  least,  be  discharged  by  a  major  part  of  the 
committee.  One  member  might  as  well  release  a  debt  without  sat- 
isfaction, as  impose  a  liability  upon  the  corporation  by  an  admis- 
sion. 

We  think,  then,  this  item  of  fifty  dollars  is  barred,  and  the  judg- 
ment of  the  county  court  is  reversed,  and  judgment  for  the  plain- 
tiff for  $  21.39,  adding  the  interest  on  it  from  the  time  of  the  re- 
port of  the  auditor. 


Alfred  Paige  r.  Isaac  T.  Morgan,  apt 
Evidence.    Jurisdiction.     Interest. 

Proof  by  a  physician^s  books,  and  his  own  oath,  that  his  charges  in  qaestion  were 
made  at  his  usual  rates  of  charge  for  simUar  services  for  other  persons,  in  the  same 
neighborhood,  whom  he  attended,  is  admissible,  in  connection  with  proof  that 
these  rates  were  known  to  the  person  charged. 

If  testimony  before  an  auditor  would  hare  been  admissible  in  any  view,  or  in  con- 
nection with  any  other  evidence,  and  it  appears  that  it  was  offered  and  admitted 


566  WINDSOR  COUNTY. 

Fhige  V.  Morgan. 

«  among  otlier  things  not  objected  to,''  wbloh  are  not  more  particnlarly  stated,  It 
cannot,  on  exceptions,  be  held  to  have  been  inadmissible. 

An  article  sold  conditionally,  to  be  retnraed  if  it  did  not  suit  the  pwohaser  and 
which  was  so  returned,  may,  thongh  it  was  regularly  charged  on  the  plaintilT's 
book  at  the  time  of  its  delivery  end  credited  at  the  time  of  its  return,  be  wholly 
omitted  ft>om  the  account;  and,  if  so  omitted,  will  not  be  treated  as  a  part  of  the 
account  for  the  purpose  of  placing  it  beyond  the  Jurisdiction  of  a  Justice. 

It  is  optional  with  the  plaintiff  whether  or  not  to  claim  interest  vpon  an  account  to 
which  he  is  fairly  entitled ;  and  the  Jurisdiction  of  a  Justice  will  not  be  aS«cted  by 
any  Just  claim  which  he  might,  but  does  not  make ;  or  which,  having  made,  on 
the  mistaken  ground  tliat  the  Justice's  Jurisdiction  would  not  be  exceeded,  he 
abandons. 

Book  Account.  The  plaintiff's  account  was  for  services  as  a 
physician,  which  the  auditor  allowed  as  charged. 

On  the  hearing  before  the  auditor  the  defendant  objected  to  some 
of  the  plaintiff's  items  of  account,  as  being  charged  too  high,  and 
unreasonable;  and,  to  show  that  they  were  not  so,  the  plaintiff, 
among  other  things  not  objected  to,  offered  to  show  by  his  books, 
and  his  own  testimony,  that  the  charges  were  made  at  his  usual 
rates  for  similar  services,  in  the  same  neighborhood,  for  other  per- 
sons for  whom  he  attended.  To  the  admission  of  tliis  testimony 
the  defendant  objected,  but  the  auditor  admitted  and  weighed  the 
the  testimony  for  the  purpose  above  named. 

The  action  was  regularly  commenced  before  a  justice,  and  came 
into  the  county  court  by  appeal.  The  defendant  claimed  that  the 
justice  had  no  jurisdiction.  It  appeared  that  there  was  charged  to 
the  defendant,  on  the  plaintiff's  book, ''  1  supporter,  $5.00,"  under 
date  of  August  12,  1854,  that  was  not  included  in  the  account  of 
the  plaintiff  presented  before  the  auditor.  In  relation  to  this  the 
auditor  found  that  the  sale  was  regarded  by  the  plaintiff  as  condi- 
tional, and  that  the  article  was  delivered  by  him  at  the  time  of  the 
charge,  with  the  expectation  that  the  defendant  would  keep  and 
pay  for  it,  if  it  answered  the  purpose  for  which  it  was  wanted,  but 
if  it  did  not,  or  was  not  liked,  it  was  to  be  returned  and  received 
back  by  the  plaintiff.  The  article  was  subsequently  returned,  for 
some  or  all  the  reasons  stated  above,  and  was  entered  by  the  plain- 
tiff to  the  defendant's  credit,  as  ^  returned,"  under  date  of  Novem- 
ber 20,  1854. 

At  the  trial  before  the  justice,  no  claim  was  made  by  the  plain- 
tiff for  tbis  item,  but  the  plaintiff  did  claim,  as  interest  on  his  ac- 
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count  at  the  time  of  that  trial,  the  sum  of  $8.56,  which  was  entered 
in  and  made  part  of  his  exhibit  before  said  justice,  but  was  never 
entered  upon  his  book.  The  amount  of  the  plaintiff's  account  on 
book,  including  the  price  of  the  supporter,  as  charged,  and  adding 
thereto  the  interest,  as  claimed  bj  the  plaintiff  before  the  justice, 
would  make  the  debit  side  of  the  plaintiff's  account  exceed  $100 ; 
but  leaving  out  either  the  supporter  or  interest,  it  would  be  less 
than  $100. 

Upon  the  foregoing  facts  presented  by  the  report  of  tlie  auditor, 
the  county  court,  December  Term,  1855, — Underwood,  J.,  pre- 
siding,— overruled  the  defendant's  motion  to  dismiss,  and  rendered 
judgment  for  the  plaintiff  on  the  report  Exceptions  bj  the 
defendant 

L  T,  Morgan,  pro  se. 

The  interest  which  has  accrued  and  is  due  on  an  Account  when 
suit  is  commenced  is  a  part  of  the  account,  whether  actually  en- 
tered on  book  or  not,  and  regarded  as  so  much  principal ;  Nichols 
Y.Packard,  16  Vt  91. 

By  Corap.  Stat.  223,  §  20-21,  it  is  declared  that  for  the  purpose 
of  determining  the  jurisdiction  of  justices,  the  debit  side  of  the 
plaintiff's  book  shall  be  considered  the  ^^  debt  or  matter  in  demand." 

^  The  plaintiff's  book  and  the  debit  side  of  that  book  affords  the 
only  rule  by  which  the  jurisdiction  of  the  justice!  is  to  be  deter-* 
mined."  Nichols  v.  Packard,  16  Vt  91 ;  Beadh  v.  Boynton,  26 
Vt  105. 

The  fact  that  the  plaintiff  regarded  the  sale  of  the  supporter 
conditional,  depending  on  the  circumstances  detailed  in  the  report, 
cannot  affect  the  question  of  jurisdiction.  The  charge  was  prop- 
erly made,  [as  admitted  by  the  plaintiff  by  the  fact  of  making  it,] 
and  it  constitutes  a  part  of  the  debit  side  of  the  book,  as  properly 
as  any  other  charge.  Property  lent  is  properly  chargeable  on  book, 
at  the  time  of  lending ;  2  Wash.  Dig.  141,  p.  6 ;  16  Vt  428,  SUme 
V.  Pulsipher  ;  2  Wash.  Dig.  141,  p.  8. 

The  auditor  erred  in  admitting  the  testimony  objected  to.  That 
the  plaintiff  had  charged  other  persons  in  the  neighborhood  at  the 
same  rate  is  no  evidence  that  his  prices  are  just  and  reasonable. 

A,  P.  Hunton  for  the  plaintiff. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  The  testimony  offered  to  show  that  the 
charges  made  in  the  case  were  according  to  the  defendant's  ordi- 
nary rates  of  charge  to  other  persons  in  the  vicinity,  might  be 
proper  enough,  in  connection  with  other  proof,  that  his  rates  of 
charge  were  well  understood,  and  did,  in  fact,  come  to  the  knowl- 
edge of  the  defendant ;  and,  possibly,  as  showing  part  of  the  gen- 
eral and  customary  charge  in  the  county,  for  similan  services,  but 
of  less  account  in  this  latter  view.  And,  as  we  do  not  know  what 
other  testimony  was  in  the  case,  the  auditor  expressly  stating  that 
this  testimony  was  offered  among  other  things  not  objected  to,  or 
in  what  view  it  was  received,  we  could  not  hold  it  inadmissible,  if 
it  could  be  made  to  bear  upon  the  question  before  the  auditor,  in 
any  view,  or  in  connection  with  any  other  evidence;  Vilas  v. 
Downer,  21  Vt.  419. 

n.  In  regard  to  the  question  of  jurisdiction,  it  will  appear,  by 
the  decisions  upon  the  subject,  that  the  court  has  generally  adopted 
a  construction  of  the  case  favorable  to  sustaining  the  jurisdiction, 
where  it  is  apparent  that  the  jurisdiction  was  invoked  in  good  faith. 
But,  of  course,  this  is  not  always  decisive  of  the  case.  Often  the 
party  mistakes  the  law,  in  an  obvious  particular,  which  no  reasona- 
ble construction  cures.  But,  in  the  present  case,  we  can  entertain 
no  doubt  the  suit  was  brought  before  the  justice  in  the  most  perfect 
good  fiuth,  and  that  it  probably  might  have  been  brought,  by  the 
defendant's  counsel,  in  the  most  perfect  good  faith,  in  the  county 
court  And,  if  it  had  been  brought  so,  and  the  supporter  continued 
upon  the  account,  and  the  interest  too,  I  should  have  been  prepared 
to  sustain  the  original  jurisdiction  of  the  county  court  But  it  seems 
to  us  that  the  supporter  was  more  properly  treated,  at  the  time  the 
suit  was  brought,  as  forming  no  part  of  the  account  It  was  deliv- 
ered upon  trial,  and,  if  it  proved  unsatisfactory,  was  to  be  returned 
and  taken  back  and  no  charge  made  for  the  same.  It  was  so  re- 
turned before  the  suit  was  brought  There  clearly  was  no  account 
to  render  in  regard  to  this  item,  and  the  keeping  it  upon  the  account 
was  a  mere  fiction,  and,  it  seems  to  us,  it  would  be  regarded  as  a 
very  singular  construction  to  declare  it  a  necessary  part  of  the 
account,  and  dismiss  the  action  on  that  ground. 

SO}  too,  in  regard  to  interest  upon  an  account,  it  is  optional  with 
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the  party  whether  to  claim  it  or  not,  and  a  suit  will  not  be  dismissed 
because  the  party  is  fairly  entitled  to  recover  it,  and  by  adding  it 
the  sum  exceeds  the  jurisdiction.  This  item  is  not  upon  the  book, 
and,  if  the  party  had  entered  it,  upon  his  exhibit,  on  the  mistaken 
ground  that  it  did  not  swell  the  account  above  $100,  and  it  finally, 
for  any  reason,  were  proved  to  do  so,  we  think  he  might  be  allowed 
to  correct  his  mistake,  by  striking  it  out|  and  that  this  is  only  going 
to  the  extent  of  the  principle  of  the  case  of  Scott  v.  Sampson^  9 
Vt.  339 ;  see  also  Gatlin  v.  Aiken,  5  Vt.  177 ;  Stone  v.  Winshw,  7 
Yt  338. 
Judgment  affirmed. 


Chester  Baxter  v.  Abiathar  Shaw. 

Amendment.     Scire  facias.     Pleading. 

A  writ  of  scire  Ikcias,  alleging  only  the  rendition  of  the  judgment,  and  that  execu- 
tion yet  remains  to  be  done,  may  properly  be  amended  by  adding  averments  show- 
ing that  the  apparent  satisfaction  of  an  execution  already  issued,  was  by  a 
levy  upon,  and  sale  of  property  which  was  subsequently  claimed  and  held  by  a 
third  person. 

The  levy  of  an  execution  upon  property  of  the  debtor,  npon  which  there  was  a 
a  prior  lien  by  attachment,  in  favor  of  a  third  person,  which  was  unknown  to  the 
creditor,  to  the  satisfaction  of  which  the  property  was  subsequently  appropriated, 
is  a  levy  upon  property  '*  which  did  not  belong  to  the  debtor,"  within  the  meaning 
of  the  statute,  (Comp.  Stat.  816,  (  46,)  giving  to  the  creditor  a  new  execution  in 
such  a  case.  The  statute  extends  to  cases  where  the  debtor,  though  having  the 
general  ownership,  yet  has  no  such  title  to  the  property,  as  can  be  made  available 
to  the  levying  creditor. 

The  declaration  in  the  present  case  held  defective,  on  demurrer,  in  not  alleging  a 
continuance  and  perfection  of  the  prior  attachment  lien,  by  a  seasonable  issuing 
of  the  execution,  and  charging  of  the  property. 

Scire  facias.  The  declai^ation,  which  is  set  forth  below,  did 
not  contain,  when  originally  drawn  and  entered  in  the  county 
court,  that  part  of  it  which  is  enclosed  in  brackets.  The  plain- 
tiff  obtained  leave   to  amend,  and  did  amend   the  declaration 
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bj  inserting  that  part  of  it,  and  when  so  amended,  the  defendant 
moved  to  dismiss  it  for  the  reason  that  it  then  described  a  new 
cause  of  action.  This  motion  was  overruled,  and  the  defendant 
then  demurred  to  the  declaration,  as  amended.  The  county  court, 
December  Term,  1855, — Underwood,  J.,  presiding,-— overruled 
the  demurrer,  and  rendered  judgment  for  the  plaintiff.  To  the  de- 
cision of  the  court  overruling  both  the  motion  to  dismiss  and  the 
demurrer,  the  defendant  excepted. 

The  declaration,  as  amended,  was  as  follows,  that  part  added  bj 
the  amendment  being  enclosed  in  brackets. 

"  Whereas  Chester  Baxter,  of  Sharon,  in  the  county  of  Windsor 
and  state  of  Vermont,  by  the  consideration  of  the  county  court, 
held  at  Woodstock,  in  and  for  the  county  of  Windsor,  on  the  fourth 
Tuesday  in  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-eight,  recovered  judgment  against  Abiathar 
Shaw,  then  of  Westmoreland,  in  the  state  of  New  Hampshire,  for 
the  sum  of  thirteen  hundred  and  fifty-nine  dollars  and  sixty-two 
cents  damages,  and  twenty-five  dollars  and  fifty-eight  cents  costs  of 
said  suit,  as  appears  of  record ;  and  although  judgment  thereof  be 
rendered,  as  aforesaid,  [and  the  said  Baxter  within  thirty  days 
afler  the  rendition  ot  the  aforesaid  judgment,  to  wit,  on  the  29th 
day  of  September,  1838,  took  out  his  execution  thereon,  and  placed 
it  in  the  hands  of  F.  Page,  constable  of  the  town  of  Sharon,  in 
said  Windsor  county,  who,  on  the  26th  day  of  October,  1838,  lev- 
ied and  extended  said  execution  on  the  following  named  machinery 
in  a  factory,  to  wit,  3  casmer  looms,  1  satinet  loom,  1  dresser 
loom,  1  condenser,  3  spools,  2  carding  machines,  1  shaving  ma- 
chine, 1  brushing  machine,  1  roller,  38  press  plates,  2  jacks,  1  lot 
of  bobbins,  6  joints  stove-pipe,  32  shuttles,  all  the  leather  belts  for 
factory,  1  iron  mortar,  2  oil  canisters,  1  netty,  1  loom,  amounting 
in  the  whole  to  the  sum  of  eleven  hundred  and  forty  dollars  and 
seven  cents,  which  the  said  Page,  constable  as  aforesaid,  applied 
upon  said  execution,  in  part  satisfaction  of  the  same,  supposing  the 
same  to  be  ttie  property  of  said  Shaw,  but  it  afterwards  proved  to 
be  the  property  of  one  Elisha  L.  Sabin,  and  in  the  year  1837  was 
attached  by  A.  F.  Bean,  on  a  writ  in  his  favor  against  said  Sabin. 
After  said  attachment,  said  Sabin  sold  said  machinery  to  said 
Shaw,  and  after  said  Bean's  attachment,  and  said  sale  to  Shaw,  the 
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plamtifT  levied  upon,  and  caused  said  property  to  be  sold,  as  the 
property  of  said  Shaw,  upon  his  aforesaid  execution,  without 
knowing  of  said  Bean's  attachment  Said  Bean's  suit,  upon  which 
said  property  was  attached,  as  aforesaid,  was  pending  in  court,  at 
the  date  of  the  plaintiff's  sale  of  said  property,  but  subsequent  to 
said  last  named  sale,  on  the  plaintiff's  aforesaid  execution.  Said 
Bean  recovered  judgment  in  his  aforesaid  suit,  against  said  Sabin, 
and  caused  all  of  the  aforesaid  property  to  be  sold  in  due  form  of 
law,  in  satisfaction  of  an  execution  issued  upon  said  last  named 
judgment,  in  favor  of  said  Bean  against  said  Sabin,  and  the  said 
Bean  took  all  of  said  property  out  of  the  plaintiff's  possession, 
and  the  plaintiff  entirely  lost  said  property,  and  the  proceeds  there- 
of.] Yet  the  execution  of  the  said  debt  and  costs  yet  remains  to 
be  made,  whereof  the  said  Baxter  has  made  application  for  a 
remedy  to  be  provided  in  that  behalf.  Now  to  the  end  that  justice 
be  done,"  &c. 

Washburn  ^  Marsh  for  the  defendant 

The  count  is  bad  under  the  order  to  amend,  as  not  following  the 
original  declaration,  but  being,  in  fact,  for  a  new  cau&e  of  action, 
not  embraced  within,  nor  contemplated  by  the  original  declaration. 
It  is  a  departure. 

The  original  writ  was  scire  facias,  at  common  law,  to  obtain  a 
new  execution.  The  writ,  as  amended,  is  scire  facias,  under  the 
statute,  to  vacate  the  levy  of  an  execution. 

Scire  facias  would  not  lie  at  common  law,  to  obtain  this  remedy ; 
and  the  writ  of  scire  facias,  which  is  given  by  statute  for  this  pur- 
pose, is  a  new  and  independent  proceeding.  Baxter  v.  Thicker,  1 
D.  Ch.  355.  Hoyce  v.  Strong,  11  Vt  249.  Byde  v.  Iby/or,  19 
Vt  601.  Pratt  v.  Jones,  22  Vt  845.  Tudor  v.  Taylor,  26 
Vt  448. 

The  writ  in  the  form  in  which  it  is  presented  cannot  be  sus- 
tained. 

It  is  scire  facias  to  vacate  the  levy  of  an  execution,  which  has 
been  satisfied  by  being  extended  upon  property,  which  was  subject 
to  a  prior  attachment 

At  common  law,  scire  facias  would  not  lie  in  this  case.  See  the 
cases  cited  above. 
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By  the  levy  and  sale  of  the  personal  property,  the  judgment  is 
satisfied  pro  ianto,  even  though  the  title  be  afterwards  divested.  1 
Salk.  322.  2  Ld.  Raym.  1072.  1  Cow.  47,  n.  4  Cow.  417.  7 
Johns.  428.  12  Johns.  207.  People  v.  Hopson,  1  Denio  574. 
Freeman  v.  Caldwell,  10  Watts  9.  Ladd  v.  Blunt,  4  Mass.  402. 
Bayley  v.  French,  2  Pick.  590.  Lea  v.  Edwards,  1  B.  &  Aid.  157. 
Chandler  v.  Forbush,  8  Maine  408. 

The  statute  of  1797,  (Slade'a  Stat,  213,  §  9,)  extended  only  to 
a  case,  where  it  appeared,  after  levy  upon  real  or  personal  estate, 
that  the  property  "  did  not  belong"  to  the  debtor. 

Under  that  statute  this  suit  could  not  have  been  maintained  ;  for 
here  the  declaration  concedes,  that  Sabin  owned  the  property,  and 
sold  it  to  the  defendant. 

The  statute  of  1850  (Comp.  Stat  315,  §  46,)  re-enacted  the 
statute  of  1797,  and  extended  it  to  cases  where  the  property  levied 
upon  was,  at  the  time,  subject  to  mortgage,  which  was  disregarded 
in  making  the  levy. 

But  that  is  not  this  case.  An  attachment  is  not  a  mortgage, 
and  " expressio  unius  exclusio  cdterius  est"  A  mortgage  passes 
the  title ;  an  attachment  does  not.  A  subsequent  mortgagee  must 
be  made  a  defendant  in  a  bill  to  foreclose  a  prior  mortgage ;  but 
an  attaching  creditor,  who  has  not  obtained  a  judgment,  need  not 
and  ought  not  to  be  made  a  defendant  Downer  v.  Fox,  20  Vt; 
388.  The  law  stands,  in  respect  to  property  levied  upon  while 
subject  to  attachment,  precisely  as  it  stood  in  respect  to  mortgaged 
property,  previous  to  the  statute  of  1850,  and,  in  respect  to  prop« 
erty  which  did  not  belong  to  the  debtor,  previous  to  the  statute  of 
1797.  It  is  casus  omissus,  beyond  the  reach  of  the  court,  and  sub- 
ject only  to  legislative  correction. 

The  declaration  is  fatally  defective  in  omitting  to  allege  that 
Bean  kept  good  his  title,  created  by  the  attachment,  by  causing 
the  property  to  be  charged  in  execution,  within  thirty  days  after 
his  judgment 

The  creditor  who  seeks  a  new  execution,  upon  the  ground  of 
defect  of  title  in  the  debtor  to  the  estate  levied  upon,  must  show, 
by  positive  evidence,  that  such  defect  existed ;  Pratt  v.  Janes,  22 
Yt.  345  ;  and  what  he  is  thus  bound  to  prove,  he  must  allege  in  his 
writ ;  Baxt&r  v.  TW^r,  1  D.  Ch.  356. 
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Stoughion,  French,  and  Converse  S^  Barrett  for  the  plaintiff. 

The  first  question  is,  should  the  motion  to  dismiss  have  pre- 
vailed ? 

This  depends  altogether  upon  the  question  whether  the  county 
court  had  power  to  allow  the  amendment.  If  they  had,  its  exer- 
cise is  not  a  matter  of  error.      Waterman  v.  HaU,  17  Vt.  128. 

The  original  declaration  was  scire  facias.  The  amended  one  is 
9cire  facias. 

This  question  must  be  conclusively  settled  by  the  case  of  Briggs 
V.  Oaks,  26  Vt.  138,  and  the  case  of  Briggs  v.  Bennett  et  al.  26 
Vt.  146. 

The  demurrer  was  properly  overruled. 

The  matter  set  up  in  the  declaration,  is  sufficient  to  bring  the 
the  case  within  the  statute,  (Comp.  Stat.  315,  §  46.)  Clearly  "  the 
property  was  not  the  property  of  the  debtor." 

The  whole  was  taken,  sold  and  applied  upon  Bean's  execution 
by  virtue  of  the  attachment. 

It  comes,  if  not  within  the  letter,  certainly  within  the  spirit,  and 
dear  intent  of  the  statute. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  well  settled  that  if  a  judgment  appears  of 
record  to  have  been  satisfied,  no  scire  facias  will  lie,  at  common 
law,  to  get  a  new  execution  awarded ;  but  our  statute  has  extended 
the  right  to  maintain  a  writ  of  scire  facias,  to  get  a  new  execution, 
to  cases  where  the  apparent  satisfaction,  on  record,  has  been  pro- 
duced by  the  sale  of  property,  which  turns  out  not  to  belong  to  the 
debtor.  This,  no  doubt,  is  the  case,  the  plaintiff  supposed  he  had 
made  in  his  original  declaration,  but  the  trouble  with  that  was,  it 
was  not  adapted  to  his  case,  and  would  not  let  in  his  proof.  It  is 
quite  usual  to  permit  the  plaintiff  to  amend  his  declaration,  so  as 
to  make  such  a  case  as  he  intended  to  have  made  in  his  first  de- 
claration. He  may  so  declare  as  to  show  he  has  no  legal  ground 
of  action,  or  he  may  mistake  the  legal  effect  of  a  written  contract, 
yet  he  may  so  amend  his  declaration,  as  to  give  a  cause  of  albtion, 
or  avoid  the  effect  of  a  variance,  and  we  have  no  doubt,  it  was 
within  the  province  of  the  county  court,  to  dilow  the  amendment 
asked  for  in  this  case. 
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It  becomes  necessary,  to  settle  the  rights  of  the  party  on  the 
demurrer,  to  see  if  the  case,  which  the  plaintiff  claims  to  have 
made  by  his  new  declaration,  is  one  entitling  him  to  maintain  a 
scire  facias  under  our  statute.  The  plaintiff  levied  his  execo- 
tion  upon  certain  machinery,  and  sold  it  as  the  property  of  the 
defendant,  and  the  avails  of  the  sale  were  applied  on  his  execution. 
The  machinery  originally  belonged  to  one  Sabin  who  sold  it  to 
this  defendant,  and,  while  Sabin  owned  it,  one  Bean  attached  it 
as  the  property  of  Sabin,  and  it  was  subject  to  this  attachment 
when  Sabin  sold  it  to  the  present  defendant,  (though  this  attach- 
ment was  not  known,  in  point  of  fact,  to  the  plaintiff,  at  the  time 
of  his  levy  and  sale,)  and  Bean  having  obtained  a  judgment  after 
this  against  Sabin,  took  out  his  execution  in  due  time  to  preserve  his 
lien,  and  levied  upon  and  sold  the  property  in  due  course  of  law,  by 
means  of  which  the  defendant's  title  to  the  property,  under  his 
I  sale  from  Sabin,  was  defeated.  This  is  such  a  case  as  the  plain- 
tiff, in  argument,  claims  his  new  declaration  makes,  and  the  defend- 
ant insists  that  such  a  case  is  not  within  the  statute.  The  statute 
enacts,  that  ^  when  any  execution  shall  have  been  extended  or 
levied  upon  any  estate,  real  or  personal,  for  the  purpose  of  satisfy- 
ing such  execution,  and  it  shall  afterwards  appear  that  such 
estate  did  not  belong  to  the  debtor,  the  creditor  may  sue  out  a  scire 
facias  to  get  a  new  execution." 

The  case  claimed  to  have  been  made  is  clearly  within  the  reason 
of  the  statute.  Though  Sabin  remained  the  general  owner  of  the 
property  after  Bean's  attachment,  yet  he  could  only  sell  such  right  as 
he  had  and  his  vendee  would  take  it  subject  to  Bean's  attachment 
The  officer  had  a  special  property  in  the  chattel  attached,  and 
a  paramount  right  of  possession.  The  attachment  created  a  lien 
upon  the  property,  and  one  that  was  even  recognized  as  such  under 
the  last  bankrupt  law  of  the  United  States.  When  this  property 
was  sold  to  satisfy  Bean's  debt,  against  Sabin,  in  virtue  of  the  lien 
created  by  the  attachment,  the  defendant's  right  to  it,  under  his 
purchase  from  Sabin,  became  extinguished.  His  right  at  all  times 
was « dependent  upon  the  attachment,  and  when  sold  to  satisfy 
Bean's  lien,  it  is  the  same  thing  to  the  plaintiff  as  if  there  had 
never  been  a  sale  in  form  from  Sabin  to  this  defendant.  The  stat- 
ute is  highly  remedial,  and  should  be  so  construed  as  to  embrace 
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cases  coming  clearlj  within  its  equity-  The  ultimate  failure  in  the 
defendant's  title  may  well  have  relation  hack  to  the  time  the  ad- 
Terfee  lien  was  created,  and  when  the  statute  uses  the  term,  ^  such 
property  as  did  not  helong  to  the  debtor,"  it  should  be  understood 
to  embrace  cases  in  which  the  debtor  had  no  such  title  to  the  prop- 
erty as  could  be  made  available  to  the  levying  creditor.  This  is 
the  very  essence  and  spirit  of  the  act 

But  the  plaintiff  has  not  made  such  a  case  in  his  declaration,  as 
he  has  supposed  in  argument  The  declaration  does  not  allege 
that  Bean's  execution  was  taken  out,  and  the  property  charged 
with  it,  in  time  to  preserve  the  lien ;  and  this  should  affirmatively 
appear.  If  this  was  not  done,  the  right  of  the  defendant  to  the 
property  would  be  paramount  to  Bean's.  The  declaration  alleges 
that  Sabin's  title  passed,  subject  to  the  attachment  to  the  defend- 
ant, and  except  for  the  attachment,  the  defendant's  title  would  have 
been  valid. 

Enough,  then,  must  have  been  alleged  to  show  that  the  property 
was  taken  from  the  defendant  in  virtue  of  the  lien  existing  upon  it, 
when  sold  by  Sabin  to  the  defendant 

The  judgment,  then,  below  is  reversed,  for  the  insufficiency  in 
the  declaration. 

The  plaintiff  had  liberty  to  amend  on  the  usual  terms. 


Norman  Paul  v.  School  District  No.  2  in  Hartland. 

School  teetcher;  time  of  oUaining  certifieate; — cmd  sufficient  came 

for  dismissing. 

The  plaintiff  contracted  to  teach  school  for  the  defendants,  and  on  the  morning  of 
the  day  he  commenced,  and  hefore  commencing  his  school,  he  applied  to  the 
superintendent  for  examination  and  a  certificate;  hat  the  examination  was,  at  the 
request  of  the  superintendent,  and  upon  his  assurance  that  it  would  he  as  well 
postponed  until  evening,  at  which  time,  after  the  commencement  of  the  school, 
an  examination  was  had  and  a  certiilcaie  given ;  and  after  this  the  school  proceeded 
lor  ahont  seven  weeks  without  objection  and  without  any  new  contract  being  made. 
BOdf  that  there  was  a  subftantial  compliance  with  the  itatnte  requiring  a  oertlfi- 


576  WINDSOR  COUNTY. 

—  '  I  —  ■• 

Paul «.  School  District. 

cat^  to  be  obtained  before  the  commencement  of  the  school,  and  that,  in  any  riew 
of  the  case,  the  certificate  would  be  sufficient  for  the  school  kept  after,  if  not  for 
the  same  day  that  it  was  given. 

The  fact  that  scholars  and  parents  are  dissatisfied  with  a  school  teacher  is  no  suffi- 
cient cause  for  dismissing  him  before  the  expiration  of  the  time  for  which  he  has 
been  employed.  Evidence  to  show  such  dissatisfaction  is,  therefore,  inadmissible 
in  an  action  to  recover  damages  on  account  of  such  a  dismissal.  To  Justiiy  it, 
actual  incapacity  or  un&ithfhlncss  must  be  shown. 

Assumpsit  to  recover  for  services  rendered  in  teaching  school 
for  the  defendants,  and  damages  for  not  being  permitted  to  teach 
for  the  time  contracted  for.  Plea,  the  general  issue ;  trial  by  jury, 
December  Term,  1855, — Underwood,  J.,  presiding. 

The  plaintiff,  to  support  the  issue  on  his  part,  gave  evidence 
tending  to  show  tliat,  in  the  fall  of  1853,  Erastus  Woodward,  pru- 
dential committee  of  the  defendant  district,  made  a  contract  with 
the  plaintiff  to  teach  the  defendants'  school  three  and  a  half  months, 
the  then  ensuing  winter,  at  $18  per  month ;  that  the  plaintiff  com- 
menced the  school  the  21st  day  of  November,  1853,  and  continued 
the  same  about  seven  weeks,  when,  without  fault  on  his  part,  and 
without  cause,  said  Woodward  dismissed  him. 

The  defendant,  for  the  purpose  of  showing  good  cause  for  the 
dismissal,  offered  to  prove,  among  other  things,  that  the  plaintiff's 
scholars  were  disaffected  with  the  plaintiff's  school,  and  threatened 
to  leave  it ;  that  on  the  day  tlie  plaintiff  was  dismissed,  there  was 
an  informal  meeting  of  the  inhabitants  and  most  of  the  legal  voters 
of  the  district,  said  Woodward  being  present,  and  that  said  meeting 
unanimously  voted  that  the  plaintiff  should  be  dismissed  from  the 
school ;  to  which  the  plaintiff  objected,  and  the  court  excluded  the 
same. 

The  defendants  called  one  Alexander  as  a  witness,  whose  son 
attended  the  plaintiff's  school  two  or  three  days,  when  witness  per- 
mitted his  son  to  leave  the  school,  on  his  son's  complaining  about 
it,  and  witness  refused  to  Woodward  to  have  his  son  go  back; 
and  the  defendants  proposed  to  show,  by  the  witness,  the  reasons 
why  he  would  not  let  his  son  go  back  to  the  plaintiff's  school ;  to 
this  the  plaintiff  objected,  the  defendants  not  proposing  to  show  that 
the  plaintiff  was  present,  or  that  the  witness'  reasons  were  derived 
from  any  knowledge  of  the  plaintiff's  conduct,  and  the  court  ex- 
cluded it 
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The  defendants  further  offered  to  prove,  by  said  Woodward,  that 
theretofore,  in  previous  years,  the  school  in  said  district  had  been 
good,  and  that  the  scolars  behaved  welL  To  this  the  plaintiff  ob- 
jected, and  the  court  excluded  it 

The  defendants'  testimony  tended  to  show  that  the  plaintiff,  in 
managing  his  school,  was  cross,  crusty  and  severe  in  his  manner, 
that  he  punished  the  scholars  excessively,  and  neglected  the  recita- 
tions of  some  of  his  pupils ;  that  the  plaintiff  was  ill-natured,  mo- 
rose and  coarse  in  his  language  and  manners.  The  plaintiff  pat 
in  evidence  tending  to  contradict  this. 

It  appeared  that  on  the  morning  of  the  21st  of  November,  be- 
fore the  plaintiff  commenced  his  school,  the  plaintiff  and  his  brother 
went  to  the  superintendent  to  be  examined,  that  the  superintendent 
examined  the  plaintiff's  brotlier,  and  told  the  plaintiff  to  call  in  the 
evening  and  he  would  then  examine  him,  and  that  it  would  be  just 
as  well  for  him ;  that  the  plaintiff  did  so,  and  was  not  examined  till 
evening,  when,  on  examination,  the  superintendent  gave  him  the 
usual  certificate. 

The  plaintiff's  testimony  tended  to  show  that  Woodward  treated 
and  recognized  the  plaintiff  as  the  'teacher  of  the  school,  after  the 
plaintiff  had  obtained  his  certificate,  but  it  did  not  appear  that 
Woodward  ever  knew  anything  about  the  plaintiff's  having  or  not 
having  a  certificate  at  any  time,  or  of  his  attempting  to  obtain  one ; 
and  there  was  no  evidence  of  any  express  new  bargain  between 
the  plaintiff  and  said  Woodward  after  the  plaintiff  obtained  his 
certificate. 

The  defendant  requested  the  court  to  charge  the  jury  that,  as 
the  plaintiff  did  not  obtain  his  certificate  until  after  he  commenced 
his  school,  he  could  not  recover.  The  plaintiff  contended  that  the 
certificate  obtained,  under  the  circumstances,  would  relate  back  to 
the  time  of  the  contract,  and  entitle  the  plaintiff  to  recover  fix>m 
the  beginning,  and  so  requested  the  court  to  charge.  The  court 
refused  so  to  charge,  but  told  the  jury,  among  other  things  not  ex- 
cepted to,  that  the  plaintiff  could  recover  nothing  for  the  first  day's 
teaching,  but  if  they  found  that,  after  the  plaintiff  obtained  his 
certificate.  Woodward  recognized  the  plaintiff  as  the  teacher,  and 
treated  him  as  such,  and  as  going  on  under  the  original  contract, 
and  that  nothing  else  was  said  or  done,  and  no  new  eacpnoM  con* 

3« 
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tract  made,  and  no  objection  made  to  the  plaintiff's  continuing  the 
school,  it  might  be  regarded  as  a  confirmation  of  the  original  con- 
tract, and  the  plaintiff  regarded  as  having  commenced  his  term^ 
under  the  contract,  on  the  22d  of  November,  and  he  be  entitled  to 
recover  from  that  time,  provided  the  jury  found  the  plaintiff  was 
dismissed  without  sufficient  cause ;  and,  to  the  instructian  given  to 
the  jury  on  this  point,  no  exception  was  taken.  To  the  refusal  of 
the  court  to  charge  as  requested,  both  the  plaintiff  and  defendants 
excepted,  and  to  the  exclusion  of  the  testimony  offered  by  them  aod 
rejected,  the  defendants  excepted.    Verdict  for  the  plaintiff. 

• 
C&nverBe  S^  BarreU  for  the  defendants. 

Washlnim  S^  Marsh  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Bedfield,  Ch.  J.  I.  The  question  in  regard  to  the  certificate 
of  qualifications  of  the  teacher  is  fundamental  to  the  action.  The 
statute  undoubtedly  requires  the  certificate  to  be  cotemporary  with 
the  opening  of  the  school.  In  this  case,  it  bears  date  the  same  day 
the  school  was  opened,  and  the  law  will,  upon  the  face  of  the  pa- 
per, presume  it  existed  at  the  time  the  school  was  opened,  as  in 
such  case,  events  bearing  the  same  date,  will  be  presumed  to  have 
occurred  in  the  order  in  which  the  law  requires  them  to  be  trans- 
acted, according  to  the  maxim,  tU  res  magis  valeat.  And,  ordina- 
rily, the  court  will  not  take  notice  of  a  part  of  a  day,  regarding  it 
as  a  mere  point  But,  for  many  purposes,  courts  go  into  proof  of 
very  nice  distinctions,  in  regard  to  time.  As  where  there  are  con- 
flicting rights,  as  to  priority,  between  creditors  and  purchasers,  or 
heirs.  We  are  rather  inclined  to  think  that  if  it  were  necessaiy 
to  uphold  the  contract,  in  the  present  case,  to  refer  the  certificate 
to  the  earliest  point  of  time  in  the  day,  as  the  plaintiff  obviously 
did  comply  with  the  substantial  requisites  of  the  statute,  in  obtain- 
ing the  certificate  the  same  day  he  began  his  school,  that  we  ought 

to  do  so. 

It  seems  to  us,  also,  if  we  were  to  look  into  the  proof,  in  the 
present  case,  that  the  plaintiff  having  done  all  in  his  power  to  ob- 
tain his  oeftificate,  in  the  early  part  of  the  day,  and  having,  by  tbe 
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superintendent,  who  has  specially  the  control  of  the  subject  of  the 
qualifications  of  teachers,  been  referred  to  the  latter  part  of  the  daj 
for  his  examination,  with  the  assurance  '^  that  it  would  be  just  as 
well  for  him,"  that  we  should  so  construe  the  transaction  as  to  give 
it  the  same  operation  the  superintendent  intended  that  it  should 
have,  u  e.,  from  the  time  of  the  application.  This  is  a  familiar 
principle  in  the  law ;  and,  although  a  fiction,  in  regard  to  the  order 
of  events,  often  is  resorted  to  for  purposes  of  justice  and  conven- 
ience, and  will  never  be  permitted  to  operate  where  injustice  would 
be  its  consequence,  this  seems  to  us  a  proper  case  enough  for  its 
application. 

But,  in  anj  view  of  this  case,  as  it  seems  to  us,  the  contract  be* 
came  binding  upon  the  obtaining  of  the  certificate.  The  contract, 
as  stated  in  the  case,  was  to  teach  the  school  the  ensuing  winter, 
three  and  a  half  months,  no  time  being  specified  for  the  beginning. 
The  statute  is,  that  any  contract  for  teaching  school  shall  be  null 
and  void,  if  the  teacher  fails  to  obtain  a  certificate  of  qualifications 
before  the  commencement  of  the  school.  We  do  not  think  the 
party  having  taught  one  day  before  he  obtained  his  certificate,  even 
if  it  had  been  dated  in  the  present  case  the  22d  day  of  November, 
and  he  had  then  continued  to  teach,  that  the  contract  would  have 
been  thereby  avoided.  It  might  require  the  performance  of  the 
full  term,  afler  the  certificate  was  given.  But  it  would  certainly  be 
a  very  rigid  and  unreasonable  construction,  under  the  circumstances 
of  the  present  case,  to  make  the  fact  of  opening  the  school  a  few 
hours  before  the  actual  giving  of  the  certificate,  operate  a  forfeiture 
of  the  contract  It  would  be,  in  our  opinion,  what  the  statute  did 
not  contemplate. 

n.  In  regard  to  the  testimony  rejected,  its  relevancy  depends 
something  upon  the  view  we  take  of  the  grounds  for  the  removal 
of  teachers.  The  statute  is,  that  the  prudential  committee  may 
remove  teachers  ^  when  necessary."  Men's  views  differ  very  much 
upon  the  subject,  accordmg  to  their  notions  of  the  qualifications  of 
teachers.  The  qualifications  of  teachers,  not  only  as  to  their  com- 
petency to  teach,  but  also  their  moral  character  and  capacity  for  the 
government  of  schools,  is  referred,  in  the  first  instance,  certainly, 
to  the  determination  of  the  town  superintendents.  They  are  ex- 
pressly required  tp  examine  into  their  qualifications  upon  all  these 
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points,  before  giving  them  certificates,  and  it  would  seem  that  their 
determination  should  be  regarded  as  very  decisive  evidence  in  re* 
gard  to  the  possession  of  the  requisite  qnaHfications.  I  would  not, 
perhaps,  be  prepared  to  admit  that  it  was  absolutely  conclusive 
upon  the  district,  or  prudential  committee.  For  the  qualifications 
for  government  are  difficult  of  estimati<m,  and  this  is  the  point 
upon  which  the  difficulty  arose  in  the  present  case,  and  upon  which 
it  is  most  likely  to  occur. 

The  testimony  excluded  was  chiefly  that  which  tended  to  show 
dissatisfaction  among  the  scholars  and  inhabitants  of  the  district 
The  other  evidence  rejected  was  in  regard  to  the  good  conduct  of 
the  school,  before  that  time,  which  was  ofiered  to  add  weight  to  the 
&ct  of  the  complaints.  Alexander's  reason  for  keeping  his  child 
out  of  school,  afler  a  few  days,  as  it  is  said  he  did  not  know  any 
fact  in  regard  to  the  manner  of  governing  the  school,  could  only  be 
based  upon  hearsay  and  complaint. 

The  legal  force  of  this  evidence  will  depend  upon  two  oonsid* 
orations. 

1.  Whether  it  is  the  best  evidence  of  which  the  case  admits. 

2.  Whether  the  laws  of  nature,  or  the  course  of  human  experi- 
ence, shows  any  necessary  or  uniform  connection  between  com- 
plaints,  in  such  cases,  and  incompetency  or  misconduct  in  teachers. 

In  regard  to  this  latter  part,  it  seems  to  us  impossible  to  say  that 
any  such  connection  exists.  It  will  not  be  pretended  there  is  any 
necessary  connection.  And  the  course  of  experience  shows  that, 
in  aU  the  relations  of  Ufe,  where  it  becomes  necessary  to  exerdae 
control  over  others,  complaints  will  often  arise  without  any  just 
cause.  A  mere  accident  will  sometimes  set  a  whole  shool  district 
in  a  blaze  about  the  idlest  subject  imaginable,  and  it  b  often  no 
easy  matter  to  restore  quiet  and  good  understanding.  Under  such 
circumstances,  it  would  no  doubt  be  the  part  of  the  highest  wisdom 
in  a  teacher,  after  having  made  a  fair  trial,  and  £uled  to  give  even 
tolerable  satisfaction,  to  retire,  and  acquiesce  in  a  necessity  above 
his  control,  although  existing  without  his  fiiult.  But  if  he  choose  to 
persist  in  his  right,  we  do  not  perceive  how  he  can  be  deprived  of 
his  contract  to  go  on  with  the  school,  without  a  claim  to  damage  £ot 
the  loss  he  thereby  sustains,  unless  by  showing  his  incompetencj 
or  unfiutbfiilnesB. 
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We  are  unable  to  see  how  this  clamor  ooald  justify  the  defend* 
ants,  by  their  committee,  in  absolutely  removing  the  plaintiff  from 
his  school,  unless  upon  showing  that  the  complaints  were  well 
founded ;  or  how  he  is  responsible  for  the  complaints,  unless  well 
founded.  The  very  highest  order  of  administratiye  talent  in 
schools,  and  every  where,  is  pretty  sure  to  go  along  quietly.  But 
•every  one  does  not  possess  the  gift  to  govern  a  school  acceptably, 
in  all  times  and  all  places,  and  under  all  circumstances,  for  there 
b  no  government  more  trying,  under  an  unfavorable  complication 
t)f  influences.  That  of  administering  a  great  empire  is  scarcely 
more  trying,  either  to  patience  or  skill.  And  it  is  not  reasonable 
to  require  this  rare  combination  of  administrative  ability,  in  every 
man,  who  undertakes  to  teach  a  district  school,  for  less  wages,  it 
may  be,  and  often  is,  than  he  would  command  in  the  most  ordinary 
agricultural  or  mechanical  employments. 

And,  among  men  of  medium  ability,  and  that  is  all  which  a  con- 
tract of  this  kind  requires  for  its  performance,  among  such  teachers, 
as  a  general  thing,  perhaps,  very  often,  certainly,  the  most  artful 
and  intriguing,  or  indulgent,  and  who  care  little  about  the  result  of 
their  service,  if  they  only  get  through  and  get  pay,  are  about  as 
likely,  perhaps,  to  give  a  sort  of  negative  satisfactimi  to  the  pupils^ 
and  to  the  parents,  often,  as  those  who  sincerely  and  studiously  la- 
bor t0  control  the  school,  and  to  teach  the  pupils  thoroughly,  and 
govern  them  with  reasonable  strictness.  So  that  knowing  of  com- 
plaints in  school,  is  no  certain  proof  of  fault  in  the  teacher.  We 
must  still  inquire  further.  We  are,  in  fact,  no  nearer  the  ultimate 
truth  of  the  matter. 

If  there  is  great  dissatisfaction,  there  is  more  commonly  some 
fault  upon  both  sides,  but  it  is  a  mere  conjecture  where  the  first 
fault,  or  the  chief  fault  lies,  and  results  of  this  loose  and  uncertain 
character  are  not  to  be  resorted  to  for  the  purpose  of  establishing 
their  causes,  and  especially  when  the  causes  are  susceptible  of  the 
dearest  proof.  If  a  cause  is  latent  and  involved  in  mystery  and 
«ncertainty,  we  oflen  resort  to  very  remote  circumstances  for  the 
purpose  of  detecting  some  avenue  to  such  hidden  cause. 

2.  In  the  present  case,  the  very  fact  to  be  found,  the  manner  in 
which  the  plaintiff  did  perform  his  undertaking,  was  open  to  proof 
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from  the  whole  school.  The  parents,  too,  when  those  complaints 
came  to  their  knowledge,  might  have  gone  and  seen  for  themselves, 
and,  if  they  did  not,  they  should  not  now  require  the  court  to  con- 
demn the  plaintiff  upon  the  imperfect  and  unsatisfactory  ground 
upon  which  they  were  content  to  rely.  They  might  act  upon  hear- 
say, but  courts  have  to  require  proof. 

This  general  dissatisfaction  with  a  teacher,  or  any  one  called 
to  exercise  authority,  is  certainly  of  great  importance  to  be  con- 
sidered, in  employing  one  a  second  time,  but  it  seems  to  us  no 
sufficient  ground  for  removal.  The  considerations  which  should 
operate  in  the  selection  of  a  teacher,  or  in  removal  from  that  office, 
are  certainly  very  difficult.  One  is  a  question  of  discretion  and 
expediency,  merely ;  and  the  other,  one  of  mere  right.  A  man  has 
no  right  to  expect,  and,  I  think,  ought  not  desire  to  continue  in 
such  a  place,  against  the  wishes  of  any  considerable  number  of 
those  whom  he  is  called  to  control,  beyond  the  time  of  his  actual 
contract,  even  if  he  could  secure  a  renewal  of  it  But  upon  the 
question  of  yielding  to  mere  clamor,  and  actually  resigning  his  post., 
men  are  so  constituted  that  they  will  act  differently,  and  it  is  not 
always  useful  to  give  too  much  countenance  to  the  fault-finding 
spirit  And,  at  all  events,  the  plaintiff  had,  in  our  judgment,  by 
his  contract,  and  the  approval  of  the  town  superintendent  as  to  his 
qualifications,  acquired  the  right  to  insist  upon  performing  bis  con- 
tract, unless  he  were  shown  to  be,  in  fact,  incompetent  or  unfaith- 
ful ;  and,  if  he  was  removed  upon  any  other  ground,  he  was  enti- 
tled to  damages,  according  to  the  circumstances  of  the  removaL 
This  not  being  made  a  question,  we  say  no  more  in  regard  to  it 

In  regard  to  the  argument  that  the  defendants  might  show  the 
effect  of  the  plaintiff's  treatment  of  his  scholars,  in  being  cross, 
crusty  and  severe,  it  is  obvious  that  the  defendants  would  have  all 
the  benefit  of  this,  in  showing,  as  they  might  the  immediate  effect 
upon  the  scholars,  at  the  time.  And,  the  resort  to  out-of-door  de- 
clarations of  the  scholars,  or  parents,  could  be  of  no  avail  in  show- 
ing the  extent  of  the  plaintiff's  moroseness ;  or  the  complaints  might 
proceed  from  other  causes.  And,  even  if  the  complaint  was  of  the 
plaintiff 's  ill-temper,  it  would  be  but  hearsay  proof  that  such  was 
the  fact,  as  men  and  children  often  complain  of  one  thing,  when 
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tfaej  are,  in  fact,  moved  to  make  complaint  from  a  very  different 
cause,  and  one  which  they  might  hesitate  to  avow,  unless  compelled 
to  testify,  and  this  they  should  be  required  to  do,  rather  than  to 
allow  proof  of  their  mere  declarations  out  of  court. 
We  think  the  judgment  must  be  afEumed. 


The  State  op  Vermont  v.  The  Vermont  Central  Rail* 

ROAD  Company. 

Information  againgt  a  railroad  company  for  neglect  to  ring  heU  Sfc* 

In  an  Information  agaJnsl  a  railroad  coinpanj,  a  description  of  the  respondent  by 
name,  and  aa  *<  a  corporation  existing  under  and  by  vlitne  of  the  laws  of  this  state, 
duly  organized  and  doing  business,"  is  a  sufficient  allegation  that  it  is  a  Corpora- 
tion in  esse. 

The  time  and  place,  when  and  Where  their  existence  oommenced|  need  not  be 
averred. 

The  information  [q.  v.)  in  the  present  case,  against  the  respondents,  (a  railroad  coiw 
poration)  for  unreasonably  neglecting  to  ring  a  bell,  or  blow  a  steam  whistle  when 
crossing  a  public  road  with  their  engines,  &c. ;  held  sufficient. 

Information  by  the  state's  attorney  against  thie  respondents  for 
unreasonably  neglecting  to  ring  a  bell,  or  blow  a  steam  whisUe 
while  crossing  with  their  locomotives  and  cars,  a  public  road  in  the 
village  of  Windsor,  to  which  information  the  respondents  demurred. 
The  county  court,  December  Term,  1855, — Underwood,  J.,  pre^ 
siding, — overruled  the  demurrer,  and  adjudged  the  information 
sufficient,  to  which  the  respondents  excepted. 

The  information  charged  ^'  that  the  Vermont  Central  Railroad 
Company,  a  corporation  existing  under  and  by  virtue  of  the  laws  of 
this  state,  duly  organized  and  doing  business,  now  and  for  a  long 
time  hitherto,  to  wit  five  years,  having,  owning  and  using  a  rail- 
road, and  thereon  running  and  using  locomotive  engines  and  cars 
during  all  the  time  aforesaid,  which  said  railroad  in  part  has,  dur^ 
ing  all  the  time  aforesaid  been  situated,  located,  and  passing  in  and 
through  the  village  of  Windsor,  in  the  town  of  Windsor,  in  said 
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oounty  of  Windsor,  and  crossed  a  public  road  in  said  village  of 
Windsor,  known  and  called  Everett  street,  on  the  same  grade  as 
and  with  said  street,  heretofore  to  wit,  on  the  twentj-flrst  day  of 
July,  in  the  year  of  our  Lord  eighteen  hundred  and  flfly^bur^  nm 
and  caused  to  be  run  a  locomotive  engine,  and  cars  thereto  attached, 
with  great  speed,  to  wit,  at  the  rate  of  thirty  miles  per  hour,  along 
and  upon  said  railroad  within  the  said  village  of  Windsor,  and 
therewith  then  and  thore,  at  the  speed  aforesaid,  crossed  the  said 
Everett  street,  on  the  grade  aforesaid,  and  the  said  Vermont  Cen- 
tral Bailroad  Company  did  not,  while  running  and  causing  to  be 
run  said  locomotive  engine  and  cars  along  and  upon  said  railroad, 
within  said  village  of  Windsor,  and  therewith  crossing  said  Ever- 
ett street  as  last  aforesaid,  ring  or  cause  to  be  rung  any  bell  upon 
said  locomotive  ^gine  within  the  distance  of  eighty  rods  of  the 
place  where  the  said  railroad  then  and  there  crossed  said  street  as 
last  aforesaid,  nor  keep  or  cause  to  be  kept  said  bell  ringing  until 
said  locomotive  engine  had  then  and  there  crossed  said  street,  as 
last  aforesaid,  nor  was  the  steam-whistle  upon  or  connected  with 
said  locomotive  engine  blown  within  eighty  rods  of  said  place  where 
said  railroad  crossed  said  Everett  street,  while  said  locomotive  en- 
gine and  cars  were  then  and  there  running  along  and  upon  siud 
railroad,  and  crossing  said  Everett  street  in  the  manner  last  afore- 
said. And  80  in  manner  last  aforesaid  the  Vermont  Central  Rail- 
road Company,  on  the  said  twenty-first  day  of  July,  A.  D.  1854,  to 
wit,  at  Windsor  aforesaid,  unreasonably  neglected  to  ring  a  bell  up- 
on said  locomotive  engine,  and  unreasonably  neglected  to  blow  a 
steam-whistle  upon  said  locomotive  engine  within  the  distance  of 
eighty  rods  of  the  place  where  said  railroad  then  and  there  crossed 
said  Everett  street,  and  until  said  loccHnotive  engine  had  then  and 
there  crossed  said  street,  contrary  to  the  form  of  the  statute  in  such 
caae  provided,  and  against  the  peace  and  dignity  of  the  state." 

Peck  Sf  Colby  for  the  respondents. 

The  information  is  fataUy  defective.  The  company  have  no  le- 
gal existence  except  by  force  of  a  charter,  and  organization  mider 
it ;  and  these  facts  must  be  alleged.  It  is  not  enough  to  describe 
it  as  a  legally  existing  corporation ;  State  v.  Vu  C.  IL  Co. ;  Wa^ 
Sup.  C.  Circuit  T.  1853 ;  State  v.  Mead,  27  Vt  722- 
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In  the  case  first  named,  it  being  an  indictment  ibr  neglecting  to 
put  up  sign-boards  at  crossings,  the  description  of  the  respondent 
was  ^  a  corporation  duly  chartered  and  incorporated  hj  the  leg' 
^  islature  of  the  state  of  Vermont  at  their  session  holden,  &c  ;  and 
^  afterwards  on  the        day  of  in  pursuance  of  their 

^  charter  aforesaid,  located  their  said  railroad,  &&"  But  the  in- 
dictment was  held  bad,  for  omitting  to  allege  an  acceptance  of  the 
charter. 

No  time  is  stated  when  the  corporation  became  such.  Time  and 
place  should  be  alleged  with  certainty  of  every  material  fact ;  Ar- 
chibold  Crim.  Plead.  37, 38. 

It  is  not  alleged  that  the  train  was  approcuhing  the  crossing 
when  they  omitted  to  ring  the  bell. 

No  offence  is  committed  by  not  ringing  the  bell  or  blowing  the 
steam  whistle ;  but  the  offence  consists  in  unreasonably  neglecting 
and  refusing  to  do  so.  The  information  contains  no  allegation  that 
the  respondents  unreasonably  neglected,  &c  This  omission  is 
fataL 

The  aUegation  is,  ^  and  the  V t  Cent,  R.  Co.  did  not  ring,  or 
oause  to  be  rung  a  bell,  &c.    Nor  was  any  steam  whistle  blown,  ^c.** 

''  Nor  was  the  steam  whistle  blown,"  is  no  averment  that  the 
company  did  unreasonably  neglect  and  revise  to  blow  a  steam 
whistle. 

^  And  so  in  manner  aforesaid,  the  said  company  unreasonably 
neglected  to  ring  a  bell,  &;c ;  and  unreasonably  neglected  to  blow 
a  steam  whistle,"  is  not  an  avermenty  but  a  conclusion  drawn  from 
the  previous  statements. 

If  these  words  constitute  an  averment,  the  information  is  bad,  be- 
cause the  statute  does  not  impose  the  duty  of  ringing  the  bell,  and 
blowing  the  whistle  at  one  and  the  same  time.  The  allegation  is 
that  the  company  did  not  do  both,  non  constat  but  one  or  the  other 
was  done,  which  would  answer  the  statute. 


J.  Barrett,  state's  attorney,  for  the  prosecution. 


The  opinion  of  the  court  was  delivered  by 
Bennett,  J.    The  indictment  in  this  case  is  predicated  upon 
the  neglect  of  the  company  to  ring  their  bell  or  blow  their  whistle^ 
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as  required  by  the  general  railroad  law,  when  about  to  pass  a  pub« 
lic  highway. 

It  is  objected,  that  the  existence  of  the  corporation  is  not  suffi* 
cientlj  alleged  in  the  information ;  but  we  think  otherwise.  The j  are 
designated  as  being  ^'  The  Vermont  Central  Railroad  Company,  a 
corporation  existing  under  and  by  force  of  the  laws  of  this  state,  duly 
organized  and  doing  business/'  The  name  of  the  corporation  is 
given,  and  they  are  alleged  to  be  in  esse,  "  existing  under  and  by 
virtue  of  the  laws  of  this  state,  duly  organized  and  doing  business," 
&C.  In  the  case  decided  by  this  court  in  Washington  county,  1853, 
in  which  the  indictment  was  held  bad,  the  court  considered  that 
there  was  no  sufficient  averment  that  the  railroad  company  was  a 
corporation  in  esse.  The  allegation  there  was  '^  a  corporation  du- 
ly chartered  and  incorporated  by  the  legislature  of  this  state." 
There  was  no  allegation  that  the  company  had  ever  accepted  their 
charter,  or  had  organized  under  it  In  that  case  it  could  not  be 
claimed  that  there  was  a  direct  averment  that  the  corporation  was 
in  esse.  At  most,  it  could  only  be  claimed  that  it  was  argumenta- 
tively  alleged  to  be  a  corporation  in  esse. 

But  a  company  may  be  chartered  and  incorporated  by  act  of  the 
legislature,  and  yet  not  be  organized,  or  so  far  in  esse,  as  to  sub- 
ject them  to  indictment  for  neglect  of  a  duty  imposed  upon  them 
by  statute.  It  was  no  more  necessary  that  the  information  should 
state  the  time  and  place,  and  when  and  where,  the  defendants  be- 
came a  corporation,  than  it  would  be  to  state  the  time  and  the  place 
of  the  birth  of  a  natural  person.  A  distinct  and  positive  averment 
of  the  existence  of  an  artificial  person,  is  Usually  all  that  is  re- 
quired. 

We  think  the  offence  is  well  charged  in  the  information.  The 
statute  requires  a  bell  to  be  rung,  or  the  whistle  blown  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  the  ringing  con- 
tinued until  the  road  or  street  shall  be  passed ;  and  the  offence 
consists  in  an  unreasonable  neglect  or  refusal  to  comply  with  the 
requirements  of  the  statute.  The  allegation  is  sufficiently  positive 
that  the  omission  or  refusal  touring  the  beU,  or  blow  the  whistle, 
was  when  the  engine  was  running  towards  the  crossing,  and  not  when 
passing  from  it.  Though  the  information  does  not  allege,  in  the 
first  instance,  that  the  company  unreasonably  neglected,  Sec ;  yet 
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it  does  so  allege  in  the  concluding  part  of  the  information.  The 
duty  to  ring  the  bell  or  blow  the  whistle,  are  well  charged  in  the 
indictment  in  the  disjunctive.  The  company  were  not  required  to  do 
both  ;  and  though,  in  the  breach  of  this  duty,  it  is  alleged  the  com- 
pany unreasonably  neglected  to  ring  the  bell,  and  unreasonably  neg- 
lected to  blow  the  whistle,  yet  this  will  not  vitiate  the  information. 
The  proof,  on  trial,  would  regulate  this  matter.  If  we  treat  this  as  an 
assignment  in  the  breach,  that  the  company  did  not  do  both,  as  I 
think  we  should ;  yet  if,  upon  trial,  it  should  be  found  that  they  had 
done  either  the  one  or  the  other,  a  verdict  should  be  directed  for 
the  defendants.  The  information  then  is  adjudged  sufficient. 
The  case  is  continued  for  the  assessment  of  the  fine* 


The  Town  of  Woodstock  v.  Lewis  F.  Gallup. 
Highways.     Certiorari  and  mandamus.     Practice. 

Ornament,  and  the  improvement  of  grounds  about  a  public  building,  may  be  taken 
into  consideration  and  regarded  in  connection  with  the  convenience  and  neces' 
■ity  of  a  proposed  highway ;  but  they  do  not  alone  constitute  a  rafBclent  basis  for 
esUblishing  it. 

Upon  a  report  of  commissioners  in  fkror  of  laying  a  highway,  if  the  county  oonrt^ 
do  not  proceed  to  consider  and  determine  the  case  upon  its  merits,  the  aggrieved 
party  may,  upon  a  proper  application,  have  a  remedy  in  the  supreme  court. 

In  an  application  therefor,  a  general  prayer  for  such  remedy  as  the  court  shall  deem 
proper  is  all  that  is  necessary. 

The  proper  office  of,  and  proceeding  upon  writs  of  eerUorari  and  mandamus  in  the 
nature  of  a  procedendo  considered. 

Petition  for  a  certiorari.  From  the  petition  and  pro- 
ceedings in  the  county  court,  referred  to,  it  appeared  that  the 
selectmen  of  the  town  of  Woodstock  laid  out  a  highway  through 
a  house  lot,  and  certain  buildings  of  the  petitionee,  adjacent  to  the 
court  house  and  town  hall  in  said  Woodstock,  from  which  he  ap- 
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pealed  to  the  oounty  court.  The  county  court  appointed  coinmi»« 
sioners  who  reported  that  the  public  good,  and  the  necessity  and 
convenience  of  the  public  and  of  individuals  required  said  high* 
way  and  that  they  accordingly  laid  and  established  it ;  and,  at  the  re- 
quest of  the  appellant,  they  made  an  additional  report  in  which  they 
stated  that  they  established  the  road  upon  the  ground  of  a  general 
public  necessity  and  convenience, which  they  considered  almost  indis* 
pensible  for  the  use  of  the  court  house  and  the  town  hall,  and  for  a 
proper  ingress  and  egress  to  and  from  them  and  the  grounds  about 
them,  taking  into  account,  in  part  *^  ike  hoks^  as  well  as  the  oon-* 
venience  and  necessity,  ^  considering  the  public  have  a  right  to  be 
accommodated  in  all  these  particulars,  to  a  reasonable  extent,"  but 
that  ''for  the  purpose  of  emheUishment  alone  or  mainly"  they 
should  not  have  established  the  road.  The  county  court  decided) 
strictly  as  matter  of  law,  that  they  had  no  power  to  establish  the 
highway  reported,  upon  the  ground  that  embellishment  or  looks  in 
any  part  entering  into  the  grounds  of  laying  a  road,  was  illegal ; 
and  therefore  set  aside  the  highway  laid  by  the  selectmen. 

The  petition  to  the  supreme  court  set  forth  the  above  facts,  either 
by  direct  statement,  or  by  reference  to  the  proceedings  of  the  county 
court,  and  averred  that  the  highway  as  laid  by  the  selectmen  was  re- 
quired by  the  public  good  ;  and  that  the  judgment  of  the  county 
court  was  irregular  and  void,  for  that  the  said  court  had  power,  as 
matter  of  law,  upon  the  matters  stated  in  the  report  of  the  said 
commissioners,  to  establish  said  highway,  and  that  by  said  decision 
and  judgment  the  said  town  of  Woodstock  was  injured  and 
aggrieved ;  and  prayed  that  a  writ  of  certiorari  might  issue  that  the 
files  and  proceedings  of  said  county  court  might  be  certified  to  the 
supreme  court,  to  the  end  that  they  might  be  inspected,  ''and  such 
further  be  done  in  the  premises  as  of  right,  and  according  to  the 
laws  of  the  land,  shall  seem  meet." 

P.  T*  Washburn  for  the  petitioners. 

The  decision  of  the  county  court  upon  the  question  of  law  detei^ 
mined  by  them  was  erroneous. 

The  commissioners  fully  adjudicated  and  reported  that  the  pub- 
lic good  and  the  necessity  and  convenience  of  individuals  required 
that  the  highway  should  be  laid.    That  the  result  of  constructing 
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it  would  be  an  improyement  of  the  looks  of  the  public  buildings 
adjacent,  is  a  mere  incident,  and  should  not  be  allowed  to  deprive 
the  public  ot'its  use.  Proprietors  of  3d  Tump,  v,  Ohampre^  2  N, 
H.  199.    Parh  v.  Boston,  8  Pick.  227. 

The  decision  of  the  county  court  should  be  reversed,  and  the 
case  be  remanded,  for  the  court  to  proceed  and  determine  the  ques- 
ti<m8  remaining  in  the  case.    1  U.  S.  Dig.  501. 

Tracy  and  £,  Hutckmson  for  the  petitionees. 

Even  if  the  county  court  erred  in  the  grounds  of  their  decision^ 
a  certiorari  should  not,  (in  the  exercise  of  a  sound  discretion,)  be 
granted.  It  is  a  matter  of  too  small  importance.  Paine  v.  Ztft- 
cetter^  22  Yt.  44.  If  granted,  this  court  could  make  no  disposition 
of  the  case,  but  to  quash  the  proceedings  below,  which  would  do 
greater  injustice  than  to  let  them  stand.  RoyaUon  v.  Fox,  5  Yt. 
459,  460.  West  River  Bridge  v.  Dix  et  aL,  16  Yt  446.  5  Dav. 
Ab.  Tide  CerHorari,  Ch.  138,  p.  85,  Art  1,  §  1 ;  p.  86,  §  7 ;  p.  90, 
Art  3,  §  7,  8  ;  p.  92,  Art  4,  §  1 ;  p;  93,  Art  4,  §  3.  This  court 
must  see  from  the  whole  record  that  no  injustice  is  done,  and  the 
writ  should  therefore  be  denied.  J^ers  et  oL  v.  Poumalj  16 
Yt  417. 

But  there  was  no  error  in  law.  Const  of  Yt  part  1,  Art  1,  2 
aud  7.  Comp.  Stat  Ch.  22,  p.  161,  §  1,  2,  5,  (p.  166)  §  32,  33. 
Commonwealth  v.  Cambridge,  7  Mass.  167,  (opn.  of  Pabsons,  Ch. 
J.)  Keene  v.  Stetson^  5  Pick.  492-4-5.  Commonweaith  v.  Sawin 
et  aL,  2  Pick.  547.  Paine  v.  Leicester,  22  Yt  49,  (opn.  of  Red* 
TiSLD,  Ch.  J.)    Beach  v.  Baynes,  12  Yt  15. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  was  an  original  proceeding  in  this 
court  by  way  of  petition  served  upon  the  opposite  party,  by  pro- 
cess in  the  usual  mode,  setting  forth,  in  substance,  that  a  petition 
was  pending  in  the  county  court,  for  the  purpose  of  la3ring  out  a 
highway,  in  the  town  of  Woodstock,  through  the  defendant's  land, 
and  that  the  report  of  the  commissioners,  establishing  such  high- 
way, having  been  filed  in  that  court,  it  was  by  such  court  decided, 
as  matter  of  law,  that  they  had  no  power  to  accept  the  report  and 
establiah  the  highway,  (m  account  of  defects  apparent  on  the  face 


590  WINDSOR  COUNTY, 


Woodstock  V.  Gallnp. 


of  the  report,  and  that  they  rendered  judgment  thereon  against  the 
establishment  of  the  highway,  and  dismissed  the  petition  on  that 
sole  ground,  and  as  a  pure  question  of  law.  The  petition  alleged 
that  there  was  no  such  legal  defect  in  the  report,  and  that  the  peti- 
tioners are  entitled  to  have  the  highway  established,  and  praying 
this  court  to  grant  a  writ  of  certiorari,  requiring  the  county  court 
to  send  the  record  of  that  case  into  this  court,  and  to  reverse  their 
judgment,  and  require  the  county  court  to  proceed  and  try  the  case 
upon  its  merits.  The  defendant  objects  to  the  form  of  the  proceSiS 
prayed  for;  and  also  that  the  judgment  of  the  county  court  was  the 
proper  legal  judgment  in  the  case. 

In  regard  to  the  merits  of  the  case,  it  seems  to  us  to  be  governed 
by  that  of  Hand  v.  Tovmsendy  26  Vt  670,  if  the  ground  upon 
which  the  county  court  proceeded  is  not  sound  in  law.  And  it 
seems  to  us  that  it  is  not  If  it  appeared,  upon  the  face  of  the 
report,  that  the  prevailing  ground  with  the  commissioners,  in 
establishing  the  highway,  was  that  of  ornament  and  improvement 
of  the  court-house  grounds,  we  should  regard  it  as  an  insufficient 
basis  upon  which  to  lay  the  highway,  and  as  equivalent  to  a  report 
against  its  being  laid.  And  in  that  case  we  do  not  think  it  would 
be  competent  for  the  county  court  to  receive  evidence,  and  estab- 
lish the  highway  over  the  heads  of  the  commissioners.  I  have 
never  known  it  attempted,  in  any  court  in  the  state,  to  establish  the 
laying  out  of  a  highway  by  independent  proof  of  its  fitness  or  ne- 
cessity, when  the  commissioners,  to  whom  the  subject  is  required 
to  be  referred,  report  against  laying  it. 

But  in  the  present  case,  we  understand  the  prevailing  motive 
and  ground  of  action  with  the  commissioners,  in  laying  the  road, 
was  the  public  convenience  and  private  necessity,  and  the  matter 
of  ornament  merely  incidental  and  accessary.  In  that  view,  and 
we  think  it  the  only  fair  and  just  view,  when  the  whole  report  is 
taken  into  the  account,  it  does  not  seem  to  us  objectionable.  The 
question  of  establishing  the  highway,  being  prima  facie  n)ade  out 
by  the  report,  was  open  to  be  contested  before  the  court,  upon  its 
merits,  and  should  have  been  determined  by  them.  And,  as  we 
held  in  Sand  v.  Totpnshend,  the  party  is,  in  some  form,  upon 
proper  application,  entitled  to  have  a  remedy  in  this  court 

In  regard  to  the  form  of  the  remedy,  and  especially  the  partiea-: 
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lar  remedy  prayed  for  in  the  petition,  it  is,  perhaps,  not  very  im- 
portant by  what  particular  name  we  call  it  The  general  prayer 
for  such  remedy  as  the  court  shall  deem  meet  and  proper  is  all 
that  is  required,  and  afler  naming  one  remedy,  as  in  the  present 
petition,  certiorariy  the  addition  of  the  general  prayer  for  such 
relief  as  the  party  may  be  entitled  to,  is  all  that  is  requisite.  And 
that  amendment  being  matter  of  form  merely,  may  now  be  made, 
and  the  court  will  award  the  proper  writ 

But  since  the  subject  is  now  properly  before  the  court,  as  to  the 
proper  office  of  these  different  writs,  it  is  not  improper  to  examine 
it  somewhat  at  length,  as  the  subject  has  not  often  been  much 
considered  by  the  court  The  statute,  chap.  28,  §  5,  gives  this 
court  power  to  issue  writs  of  ^'  error,  certiorari,  mandamus,  pro- 
hibition and  quo  warranto,  and  all  other  writs  and  processes  to 
courts  of  inferior  jurisdiction,  to  corporations  and  individuals,  that 
shall  be  necessary  to  the  furtherance  of  justice,"  &c. 

The  authority  thus  conferred  has  been  regarded  as  co-extensive 
with  the  authority,  in  this  respect,  exercised  by  the  court  of  King's 
Bench,  in  England,  so  far  as  applicable  to  our  condition  and  wants. 
And  it  has  generally  been  the  purpose  of  this  court  to  adopt,  sub- 
stantially, the  forms  used  in  the  King's  Bench.  But  the  organiza- 
tion and  course  of  proceeding,  in  the  superior  courts,  in  reference 
to  actions  pending  in  the  inferior  courts,  is  essentially  different  in 
England  from  what  it  is  in  this  state.  As  this  court  is  now  consti- 
tuted,  we  have  no  general  original  jurisdiction,  either  dvil  or  crim- 
inal, and  no  jury  trials.  And  it  has  never  been  the  practice  to 
bring  cases  from  the  inferior  courts  into  this  court  for  trial,  which 
is  the  principal  use  of  the  writ  of  certiorari^  in  England,  where  it 
is  more  generally  confined  to  criminal  proceedings ;  4  Black.  Com. 
320-321 ;  5  Petersdorff's  Ab.  114,  [149] ;  1  Bac.  Ab.  Tit  Certio- 
rari;  F.  N.  B.  245.  But  the  cases  repoirted  under  the  title  Cer- 
tiorari in  5  Pet  Ab.  149,  et  seq,^  shows  that  the  certiorari  is  the 
substitute  for  a  writ  of  error,  in  cases  where  the  proceedings  are 
not  according  to  the  course  of  the  common  law,  and  where,  by  con- 
sequence, no  writ  of  error  lies ;  and  it  extends  to  such  proceedings 
as  laying  highways,  and  other  judicial  proceedings  and  matters,  in 
the  sessions,  and  other  inferior  tribunals.  But  in  our  practice,  we 
never,  upon  writs  of  error,  remand  a  case  which  is  brought  into 
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this  court  and  judgment  reversed,  where  further  proceedings  are 
required,  unless  an  issue  of  fact,  proper  to  be  tried  by  the  juiy, 
arises,  but  the  case,  in  all  other  respects,  is  finished  in  this  court 
In  analogy  to  this,  we  have  never,  that  I  am  aware  of,  brought  up 
a  sessions  matter  into  this  court,  until  it  was  finished  in  the  inferior 
court,  by  a  decision  upon  its  merits ;  JRand  v.  Townshend^  supra. ; 
Paine  v.  Leicester,  22  Vt  44. 

It  seems  to  us  that  the  more  appropriate  remedy  in  cases  like 
the  present,  where  the  inferior  court  disposes  of  the  matters  upon 
some  incidental  question,  and  decline  to  hear  the  case  upon  its 
merits,  is  a  writ  of  maiulanms,  in  the  nature  of  a  procedendo^  as 
was  held  by  the  supreme  court  of  the  United  States,  m  Ltvinpetan 
V.  Dorgenais,  7  Cranch  577,  2  Curtis  677 ;  and  as  was  virtually 
done,  in  ex  parte,  Crane,  5  Pet.  190,  where  a  mandamus  was  issued 
to  the  judge  of  the  circuit  court,  in  the  district  of  New  York,  re* 
quiring  him  to  sign  a  biU  of  exceptions.  The  writ  of  mandamus 
is  the  supplementaiy  remedy,  so  to  speak,  where  the  party  hite  a 
dear  right,  and  no  other  appropriate  redress,  to  prevent  a  failure 
of  justice ;  3  Black.  Com.  110;  12  Pet  Ab.  438,  (309.)  It  is  the 
absence  of  a  specific  legal  remedy,  which  gives  the  court  jurisdic- 
tion ;  2  Sel.  N.  P.,  Title,  Mimdi^mus.  But  the  party  must  have  a 
s|>ecific  legal  right;  Eex  v.  Barker,  3  Burrow  1263 ;  Ellenbob- 
OUGH,  Ch.  J.,  8  East  219.  The  remedy  extends  to  the  control  of 
all  inferior  tribunals,  corporations,  public  officers,  and  even  private 
persons,  in  some  cases ;  but  more  generally  the  English  court  of 
Edng's  Bench  declines  to  interfere,  by  mandamus,  to  require  a  spe- 
cific performance  of  a  contract,  where  no  public  right  is  concerned ; 
Lord  Mansfield,  in  King  v.  Barker,  3  Burrow  1261-1270;  An- 
gell  &  Ames  on  Corp.  761 ;  7%c  King  v.  The  Mayor  of  Colchester, 
2  Term  260 ;  The  King  v.  Corporation  of  Bedford  Lead,  6  East 
356.  There  is  almost  no  end  to  the  cases  upon  this  subject  They 
will  be  found  digested,  under  the  title  Mandamus,  in  Petersdorff's 
Ab.  and  Bacon's  Ab.    > 

The  procedendo  seems  to  be  only  a  particular  form  of  the  man- 
damus, and  oflen  to  accompany  the  certiorari,  and  indeed  always, 
perhaps,  where  the  case  is  remanded  for  further  proceedings  in  the 
inferior  court  So  that  in  the  present  case,  if  the  certiorari  had 
issued,  and  the  record  been  actually  brought  into  this  court,  aD  we 
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could  have  done,  would  be,  to  reverse  the  judgment  of  the  county 
court,  and  either  hear  it  in  this  court,  upon  the  merits,  or  remit  it 
to  the  county  court,  with  a  writ  of  mandamus,  in  the  nature  of  a 
procedendo,  to  hear  the  case  and  determine  it  upon  its  merits ;  14 
Petersd.  Ab.  43,  (32)  ;  3  Black.  Com.  109. 

The  procedendo  is  always  accorded  where  the  case  is  more 
proper  to  be  tried  in  the  inferior  court ;  Pope  v.  Vavx  ^  Wife^  2 
Black.  1060.  But  the  mandamus  and  procedendo  is  not  to  require 
the  inferior  court  to  render  any  particular  judgment,  but  to  proceed 
and  give  judgment,  notwithstanding  some  alleged  excuse.  Ex  parte 
Hoyt^  13  Pet.  279.  Nor  will  a  mandamus  be  accorded  whei^  the 
party  has  an  appeal  to  the  same  court  where  the  mandamus  is 
asked.  Ex  parte  Wliitney^  19  Pet.  404.  And  in  this  case,  we 
prefer  this  mode  of  redress  to  that  of  certiorari,  only  because  we 
can,  in  this  mode,  accomplish  all  that  is  desired,  without  bringing 
the  case  here  before  it  is  finished  in  the  inferior  court 

The  case  of  Walker  v.  The  London  and  ElackweU  Railway,  8 
Q.  B.  744,  is  a  case  almost  precisely  in  point  The  sheriff  was 
required  to  hold  inquisition  upon  petitions  for  land  damages  against 
railways.  Upon  the  trial  of  the  plaintiff's  case,  the  sheriff  directed 
the  jury  to  find  a  verdict  for  the  defendants,  on  the  ground  that  the 
plaintiff  was  not  entitled  to  compel  the  company  to  purchase  his 
property.  The  Queen's  Bench,  on  application  for  a  peremptory 
mandamus,  decided  that  the  writ  must  issue,  requiring  the  sheriff  to 
proceed  and  assess  the  damages,  disregarding  his  former  judgment 
and  the  verdict  of  the  jury.  The  form  of  the  writ  there  issued 
was  a  mandamus,  in  the  nature  of  a  procedendo,  as  in  the  present 
case.  But  very  likely  the  same  thing  might  only  be  done  by  man- 
damus, in  regard  to  those  tribunals  to  which  the  superior  court  had 
power  to  issue  the  writ  of  certiorari.  For  if  that  were  taken 
away,  by  statute,  it  would  be  regarded  as  an  evasion  to  accomplish 
the  same  thing,  more  directly,  by  a  mandamus ;  Rex  v.  Justices  of 
Yorkshire,  1  Adol.  &  EL  563 ;  see  In  re  Rdmundson,  24  Eng.  R. 
169. 

The  petitioners  having  amended  the  prayer  of  the  petition,  by 
adding  thereto,  ^'or  mandamus,  or  other  appropriate  remedy,  in 
the  discretion  of  the  court,"  the  order  is  made. 

That  a  writ  of  mandamus^  in  the  nature  of  a  procedendo,  do 

39 
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issue  to  the  county  court,  in  the  county  of  Windsor,  requiring 
them  to  proceed  and  hear,  try  and  determine  the  case  there  pend- 
ing between  the  parties  aforesaid,  as  described  in  the  petition  to 
this  court,  upon  its  merits,  and  render  judgment  thereon,  wholly 
disregarding  their  former  judgment  given  in  the  case  and  com- 
plained of  in  the  petition  here  pending,  and  that  no  costs,  in  this 
court,  be  taxed  in  favor  of  either  party. 


Thb  State  of  Vermont  ex  reUxtione  Solon  Danfobth, 
Lucius  L.  Tilden,  Dudley  C.  Dennison,  George  S- 
Hatch  and  John  B.  Hutchinson  v.  Augustus  P.  Hil- 
ton, Loren  Griswold,  Merrick  Gat,  George  Francis 
AND  BoLLiN  Richmond. 

Practice.  Right  to  go  forward.  Proceedings  upon  quo  war- 
ranto. Right  of  foreign  hank  stockholder  to  vote  at  election 
of  directors. 

Upon  an  Infonnation  for  a  writ  of  qvto  warranto  oharging  the  deftndantB  with  haring 
usurped  offices  which  they  are  in  posaewion  of,  the  presumption  is  that  tbej  are 
regularly  elected,  and  entitled  to  hold  them  untfl  the  contrary  is  shown.  The  ap- 
plicants, therefore,  being  bound  to  make  a  case  against  them,  should  go  forward 
in  the  proof  and  in  the  argument. 

(^uBTt,  whether,  upon  an  information  in  the  nature  of  a  9110  toarranto^  the  prosecutor 
oan,  if  objection  is  made,  proceed  merely  by  obtaining  a  role  to  show  cause,  Ibc, 
or  whether  he  should  not  follow  the  English  practice,  and  proceed  either  by  Mswrc 
faeiat  and  dUtringaSf  or  by  subpoana  and  attachment. 

The  stock  of  a  bank  In  this  state,  which  is  owned  by  a  person  residing  out  of  It,  oan> 
not  be  voted  on  at  the  election  of  directors,  though  it  stands,  upon  the  books  of 
the  bank,  in  the  names  of  inhabitants  of  this  state,  to  whom  it  has  been  transferred 
for  the  purpose  of  enabling  them  to  yote  upon  it. 

Question  of  ftct  as  to  the  character,  in  this  respect,  of  a  minority  of  the  votes  which 
were  cast  against  the  defendants,  in  the  election  of  directors  of  the  White  River 
Bank,  examined  and  determined. 

Information  for  a  writ  of  quo  warranto,  char^g  the  defend- 
ants with  having  usurped  the  office  of  directors  of  the  Bank  of 
White  Biver,  at  Bethel,  without  any  legal  election^  &c 


MARCH  TERM,  1856.  595 

State  ex  rel.  Danforth  et  aU.  «.  Hanton  et  als. 

A  question  was  made,  (after  the  reading  of  the  information,  and 
rule  nisi  requiring  the  defendants  to  show  cause  why  such  a  writ 
should  not  issue,  and  the  defendants'  answer,  upon  oath,  to  the  sev- 
eral chaiges  in  the  information,)  which  party  was  entitled  to  the 
open  and  dose,  in  the  proof  and  the  argument : 

By  the  Court.  The  form  of  the  issue,  requiring  the  defend- 
ants to  show  cause,  would  seem  to  indicate,  in  form,  that  the  de- 
fendants would  be  required  to  go  forward  in  the  case.  But  it  seems 
to  us  that  the  form  of  the  issue  in  the  case  does  not  correctly  de- 
fine the  true  position  of  the  parties,  in  regard  to  the  presumption 
of  right.  The  defendants  are  in  possession  of  the  office  in  ques- 
tion, and  should  be  presumed  regularly  elected  and  entitled  to  hold 
until  the  contrary  be  shown.  The  plaintiffs,  then,  are  bound  to 
make  a  case  against  them,  and  they  should  go  forward  in  the  proof 
and  in  the  argument 

Several  affidavits,  taken  with  notice,  were  then  read,  both  upon 
the  part  of  the  relators  and  of  the  defendants,  the  substance  and 
purport  of  which,  so  far  as  they  related  to  any  of  the  questions 
decided,  are  sufficiently  set  forth  in  the  opinion  of  the  court,  which 
also  sufficiently  sets  forth  the  nature  of  the  claims  made  by  the 
respective  parties,  and  the  grounds  upon  which  they  were  based. 

J.  Barrettj  state's  attorney,  J.  Converse  and  A.  Tracy  for  the 
relators. 

Washburn  ^  Marshy  C.  Coolidge  and  W.  M.  Pingrey  for  the 
defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  defendants  are  brought  before  this  court 
upon  a  rule  to  show  cause,  &c,  which  was  granted  by  the  supreme 
court  at  their  regular  session  in  Bennington  county ;  and  no  ques- 
tion has  been  raised  in  regard  to  the  regularity  of  the  proceeding, 
although  it  seems  that  in  England,  upon  an  information  in  the  na- 
ture of  a  quo  warrarUOy  the  attorney-general  must  proceed  either 
by  venire  facias  and  distringas^  or  subpoena  and  attachment ;  and, 
in  The  People  v.  Richardsony  4  Cowen  100,  it  was  held,  in  the 
state  of  New  York,  there  was  no  necessity  of  departing  from  the 
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English  practice ;  yet  we  are  not  disposed,  as  no  question  has  been 
raised  by  the  defendants,  to  inquire  whether,  as  matter  of  practice, 
our  course  of  proceeding  should  regularly  conform  to  the  English 
practice,  or  whether  we  should  be  allowed  to  introduce  a  practice 
of  our  own,  differing  from  the  English  practice.  The  defendants 
do  not  claim  but  what  this  is  a  proper  proceeding  to  try  their  right, 
but  their  defense  is  put  upon  the  ground  that  they  were  legally 
elected  directors  of  said  bank,  and  have  a  right  to  hold  the  office 
of  directors,  and  discharge  the  duties  thereto  belonging.  No  ques- 
tion has  been  raised  as  to  the  legality  of  the  votes  cast  for  the  de- 
fendants, but  the  point  is,  did  they  have  a  majority  of  the  legal 
votes  cast  at  the  election  ?  The  general  banking  law  of  this  state, 
Comp.  Stat.  p.  489,  enacts  that  no  stockholder  residing  out  of  this 
state  shall,  either  personally  or  by  proxy,  vote  in  the  meetings  ot 
the  corporation.  This  provision  shows  a  marked  intention  on  the 
part  of  the  legislature,  that  our  banks  should  be  controlled  only  by 
our  citizens,  and,  probably,  for  wise  purposes.  A  large  majority 
of  the  votes  were,  in  point  of  fact,  cast  for  the  relators,  and  the 
question  is,  as  to  the  legality  of  the  votes  cast  for  them.  It  is  an 
admitted  fact  that  some  short  time  before  the  meeting  of  the  cor- 
poration, John  J.  Prentiss,  a  citizen  of  New  Hampshire,  advanced 
to  Solon  Danforth  and  others,  about  the  sum  of  thirty-eight  thou- 
sand dollars  in  the  whole,  which  was  to  be  expended  in  the  pur- 
chase of  stock  in  the  White  River  Bank,  and  the  money  was  so 
expended,  and  conveyances  of  the  stock  were  taken  to  citizens  of 
this  state,  and,  by  them  parceled  out  to  other  citizens,  mostly  in 
four  shares  to  each  one,  the  banking  law  giving  to  a  stockholder  of 
but  four  shares  one  vote  on  each  share.  The  number  of  votes  cast 
upon  stock  purchased  by  Skinner,  Danforth  and  Lyman,  with 
money  furnished  them  by  Prentiss,  and  by  them  evidently  distribu- 
ted to  divers  persons  for  the  purpose  of  increasing  the  number  of 
votes  on  the  stock,  was  rising  of  five  hundred.  The  first  question 
is  one  of  fact.  Who  was  the  real  and  substantial  owner  of  this 
stock  ?  Did  it,  in  fact,  belong  to  Prentiss,  a  citizen  and  resident 
of  New  Hampshire  ?  Of  this,  we  can  have  no  reasonable  doubt 
The  money  was  furnished  by  Prentiss,  with  which  the  stock  was 
to  be  bought,  and  we  think  that  the  pretence  that  it  belonged  to 
any  one  else  is  altogether  colorable* 
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It  was  necessary,  to  carry  oat  the  object,  to  attempt  to  give  the 
traasaction  the  character  of  a  loan,  and  hence  we  find  that  when 
Skinner,  Danforth  and  Lyman  received  the  money  of  Prentiss,  they 
gave  to  him  their  receipt  for  it,  by  which  they  agreed  "  to  account 
for  the  money,  in  stock  in  the  White  River  Bank,  or  return  the 
same,  on  demand."  This  receipt,  in  form,  gi^res  to  Skinner,  Dan- 
forth and  Lyman,  the  option  to  account  for  the  money  in  stock,  and 
we  are  satisfied,  from  the  whole  evidence  in  the  case,  that  this 
stock  was  to  be  purchased  in  trust  for  the  benefit  of  Prentiss,  and  if 
not  purchased,  the  money  was  to  be  returned  to  him.  The  sum 
advanced  was  a  large  one,  and  it  is  not  usual  that  so  large  a  sum 
should  be  loaned,  and  nothing  said  about  security,  and  no  price  is 
stipulated  at  which  the  stock  was  to  be  received.  Skinner,  in  his 
testimony,  admits  that  Prentiss  was  to  have  the  stock,  if  a  change 
in  the  directors  of  the  bank  was  efiected ;  and  Danforth  admits 
that  Prentiss  said  to  them  he  should  like  to  make  the  investment 
in  bank  stock,  and  that,  if  the  directors  were  changed,  the  invest- 
ment would  be  a  good  one,  in  that  bank. 

It  is  evident  that  Prentiss  manifested  all  the  interest  of  a  party 
in  the  operation,  was  counseled  by  Skinner,  Danforth  and  Lyman, 
in  regard  to  who  should  be  elected  directors,  and  a  ticket  was  set- 
tled upon,  which  was  satisfactory  to  Prentiss :  and  the  very  manner 
in  which  the  whole  business  has  been  transacted,  shows  that  it  must 
have  been  upon  a  trust,  expressed  or  implied.  No  real  transaction 
to  so  large  an  amount,  among  business  men,  could  have  been  left 
to  so  much  uncertainty  and  implication.  Prentiss  advanced  a  sum« 
large  enough  to  give  him  the  major  part  of  the  stock,  and  no  one, 
who  has  heard  the  testimony,  can  doubt  but  what  it  was  his  design 
to  get  the  control  of  the  bank ;  and,  to  effect  this,  Skinner,  Dan- 
forth and  Lyman,  who  were  his  agents,  and  seem  to  have  lent 
themselves  to  aid  him  in  his  wishes,  parceled  out  the  stock  to  va* 
rious  perscns,  in  lots  of  four  shares  to  each,  with  a  design  to  con- 
trol the  election  of  directors.  That  these  pretended  sales  were  all 
a  sham,  and  not  bona  Jide,  no  one  can  doubt  a  moment.  Nothing 
has  been  paid  by  the  pretended  vendees,  and  nothing  has  been  re- 
quired to  be  paid  by  the  vendors.  The  pretended  contracts  were 
the  same  in  all  cases. 

If,  then,  this  stock,  which  in  fact  belonged  to  Prentissj  had  stood 
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in  his  name,  it  was  not  stock  which  could  be  voted  on ;  and  shall  it 
be  said  that  the  effect  of  the  statute  can  be  avoided,  by  having  the 
stock  conveyed  to  persons  in  this  state,  to  hold  it  in  trust  for  the  use 
of  Prentiss  ?  To  allow  this,  would  be  to  allow  a  fraud  upon  the 
law  to  prevail,  and  this  is  never  to  be  tolerated.  Suppose  two  of 
our  own  citizens  were  to  go  into  the  state  of  New  York  to  make  a 
loan  of  money,  for  the  sole  purpose  of  securing  upon  the  contract 
interest  at  the  rate  of  7  per  cent,  our  courts  would  regard  it  aa  a 
Vermont  transaction,  to  prevent  a  fraud  upon  the  law. 

The  law  is  not  to  to  be  outwitted  by  cunning  devices.  So  in  this 
case,  the  stock  belonging,  in  fact,  to  Prentiss  should  not  be  allowed 
to  be  voted  on,  though  conveyed  to  citizens  of  this  state,  in  trust, 
and  for  the  purpose  of  being  voted  on.  Bejecting  the  votes,  then, 
cast  upon  the  Prentiss  stock,  no  question  is  raised  but  what  the 
defendants  were  duly  elected  directors,  they  having  a  majority  of 
the  legal  votes.  We  think  the  relators  have  failed  to  make  out  a 
case,  and  the  proceeding  is  dismissed,  but  without  costs. 


The  State  of  Vermont  v.  Samuel  Nutt. 

Conviction  of  being  a  common  seller  of  intoxicating  liquors  a 
bar  to  a  prosecution  for  aU  previous  acts  of  selling.  JuriS" 
diction  of  justice. 

The  oonviotion  of  a  person  for  being  a  common  seller  of  intoxicating  liquor  is  a  oon- 
clnsive  bar  to  a  prosecution  for  single  acts  of  sale  previous  to  the  filing  of  the  com- 
plaint, upon  which  the  conviction  for  being  a  common  seller  was  had. 

A  complaint  before  a  Justice  that  the  respondent  "  did  become  a  common  seller  of, 
and  at  divers  time  sell,  Axmish  or  give  away  intoxicating  liquor,"  &c.,  Is  to  be 
treated  as  a  complaint  under  the  5th  section  of  the  act  of  1868,  to  prevent  the  traffic 
in  intoxicating  liquor;  and  upon  such  a  complaint  the  Justice  is  empowered,  by 
the  18th  section,  to  adjudge  the  respondent  guilty  of  being  a  common  seller,  and 
impose  the  fine  specified  in  the  9th  section  of  said  act 

Indictment  for  a  breach  of  the  license  law  of  1852.  Plea,  not 
guilty ;  tri^  by  jury.  May  Term,  1855, — ^Underwood,  J.,  pre- 
siding. 
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Upon  the  trial  the  respondeDt  produced  a  copy  of  the  record  of 
a  complaint  bj  the  grand  juror  of  Hartford,  dated  November  Ist, 
1854,  charging  that  the  respondent,  "  on  the  27th  day  of  Septem- 
ber, 1854,  did  become  a  common  seller  of,  and  at  divers  times,  sell, 
famish  or  give  away  intoxicating  liquors  without  authority,"  &x^ 
and  of  a  conviction  of  the  respondent  thereon,  before  a  justice  of 
the  peace,  on  the  6th  day  of  November,  1854,  of  being  a  common 
seller ;  and  it  was  conceded  that  the  breaches  of  the  law  found  by 
the  grand  jury,  and  presented  in  said  indictment,  were  all  prior  to 
said  conviction.  The  respondent  contended  that  said  prior  convic- 
tion  was  a  bar  to  the  indictment,  and  requested  the  court  so  to  in- 
struct the  jury ;  but  the  court  declined  so  to  do,  and  held  said  con- 
viction only,  prima  fade^  a  bar,  and  so  told  the  jury. 

The  state's  attorney  gave  evidence  tending  to  prove  that  the 
breaches  of  the  law  alleged  in  the  indictment,  were  other  and 
different  from  those  for  which  said  conviction  was  had. 

The  state's  attorney  gave  evidence  tending  to  show  what  sales 
and  furnishing  were  contained  and  embraced  in  said  former  con- 
viction ;  and  the  court  instructed  the  jury  that  they  should  not  con- 
vict the  respondent  of  any  breach  of  the  law  respecting  which  any 
testimony  was  given  in  the  trial  before  the  justice,  but  that  their  in- 
quiries should  be  limited  to  other  and  different  breaches. 

The  jury  returned  a  verdict  of  guilty  of  fourteen  offences ;  to 
all  which  decisions  and  instructions  of  the  court  to  the  jury,  and 
their  refosal  to  charge  as  requested,  the  respondent  excepted. 

Washburn  S^  Marsh  and  J.  Converse  for  the  respondent 

In  the  case  at  bar,  the  respondent  was  complained  of  as  a  com- 
mon seller,  and  found  guilty  as  such,  for  the  same  time,  covered  by 
this  indictment 

What  constitutes  the  crime  of  being  a  common  seller  ?  How 
many  offences  did  the  magistrate,  who  tried  the  case,  suffer  himself 
to  take  cognizance  of  in  predicating  his  judgment  of  guilty  as  a  com- 
mon seller  ?    Was  it  five,  or  ^j^  or  more  ? 

If  his  judgment  was  made  up  to  convict  the  respondent  6f  the 
crime  of  being  a  common  seller  from  the  evidence  generally,  that 
there  was  more  or  less  of  selling  and  furnishing  upon  that  occasion, 
as  it  undoubtedly  was,  how  can  the  state  predicate  and  sustain  a 
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new  indictmet,  upon  the  proof  of  a  few  isolated  offences,  that  were 
not  separately  proved  before  the  magistrate  ? 

It  was  these  same  offences,  together  with  others,  of  which  the 
respondent  was  guilty,  that  constituted  him  a  common  seller,  and 
made  him  liable  to  its  penalty.  How  then  is  the  court  to  single  out 
the  offences,  and  say  for  such  ones,  he  is  guilty  as  a  common  seller ; 
and  for  other  like  offences  committed  on  the  same  occasion,  he  is 
guilty  of  selling  or  furnishing,  and  may  be  indicted  accordingly. 

It  seems  to  us  that  the  only  safe  rule  for  the  court  to  adopt  is, 
to  give  to  the  prior. conviction  the  full  force  of  a  complete  bar  to 
an  indictment  predicated  upon  offences  committed  during  the  same 
period  of  time,  covered  by  the  former  conviction. 

Such  is  the  rule  in  all  other  criminal  cases ;  why  should  it  not 
be  in  this  ? 

J.  Barretty  state's  attorney,  for  the  prosecution. 

In  order  to  constitute  a  bar,  the  former  conviction  must  be  for 
the  same  offence  as  that  sought  to  be  prosecuted  in  the  pending 
case  ;  StcUe  v.  Ainsworth,  11  Vt  91 ;  State  v.  Smith,  22  Vt.  74. 

When  the  identity  does  not,  prima  Jacie^  appear  on  the  face  of 
the  record,  the  onus  is  on  respondent  of  showing  it  The  question 
of  identity  rests  in  proof.  Where  the  record,  prima  fade^  shows 
identity,  the  government  may  meet  it  by  counter  proof.  See  cases 
cited  supra. 

It  is  of  no  importance,  that  under  that  form  of  prosecution,  all 
the  acts  of  sale  by  the  respondent,  that  had  then  occurred,  might 
have  been  proved. 

The  point  is,  what  offences  were  proved ;  1  Ch.  C.  L.  462 ;  1 
Archbold  114  &  n.  1,  and  all  the  books. 

Another  view  seems  to  dispose  of  the  subject  The  former  con- 
viction, in  order  to  bar  a  subsequent  prosecution  for  the  same 
offence  must  have  been  valid  ;  and  to  this  end  the  court  in  which 
it  was  had,  must  have  had  jurisdiction ;  1  Arch.  113,  n.1;  112 
text  112-2  n,  112  ;  3  n. 

The  justice  had  no  jurisdiction  in  the  former  prosecution  of  Nutt 
as  a  common  seller. 

Under  the  statute  of  1852,  as  to  intoxicating  liquors,  sec.  6,  defines 
the  jurisdiction,  and  limits  it  to  offences  under  section  5. 
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The  prosecution  was  for  an  offence  under  section  9.  The  stat- 
ute does  not  give  justices  jurisdiction  of  that  offence,  nor  of  a  pros- 
ecution against  a  person  in  that  character,  nor  does  it  define  what 
a  common  seller  is. 

Section  18  provides  various  forms  of  complaints ;  near  the  close 
it  provides  that,  under  the  foregoing  complaints,  every  distinct  act, 
&c.,  may  he  proved,  and  the  court  shall  impose  a  fine  for  each 
offence ;  or  if  the  number  exceeds  five,  the  respondent  may  be  ad- 
judged a  common  seller,  and  subjected  to  the  penalties  provided  in 
section  9. 

This  only  gives  the  magistrate  a  special  discretionary  power  in 
a  specific  form  of  prosecution,  and  for  purposes  quite  obvious. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Bennett  J.  At  the  December  Term  of  the  county  court,  1854^ 
the  respondent  was  indicted  by  the  grand  jury  of  the  county  in  di- 
vers counts,  for  selling  intoxicating  liquor  without  license.  On  the 
trial  of  the  case  before  a  traverse  jury,  upon  the  plea  of  not  guilty, 
the  respondent  gave  in  evidence  a  record  of  his  former  conviction 
of  being  '^a  common  seller;*', and  the  case  finds  that  it  was  conce- 
ded, on  trial,  that  the  breaches  of  the  law  found  by  the  grand  jury, 
and  presented  in  said  indictment,  were  all  prior  to  said  conviction  ; 
and,  as  the  case  has  been  argued,  prior  to  the  praying  out  the  com- 
plaint, upon  which  the  conviction  was  had,  the  complaint  having 
been  prayed  out  the  first  day  of  November,  1854,  and  the  convic- 
tion and  sentence  of  the  court  on  the  sixth.  We  shall  dispose  of 
the  case  upon  the  hypothesis  assumed  by  the  counsel  on  both  sides ; 
that  is,  upon  the  ground  that  all  the  offences  found  by  the  grand 
jury  were  prior  in  time  to  the  praying  out  the  complaint,  upon 
which  the  conviction,  as  "  a  common  seller,"  was  had,  which  no 
doubt  was  the  fact.  No  question  was  made  below  as  to  the  admis- 
sibility of  the  record  under  the  general  issue ;  but  the  question  as 
to  its  legal  effect,  accompanied  with  the  admission  made  by  the 
counsel  for  the  state,  was  the  point  submitted ;  and  their  decision 
upon  the  point  submitted,  is  what  we  are  to  revise.  We  think  the 
court  erred  in  holding  that  the  matter  given  in  evidence  was  but  a 
prima  facie  defense  to  the  prosecution. 
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The  complaint  charged  that  the  respondent  did  become  ''  a  com- 
mon seller  of,  and  at  divers  times  did  sell,  furnish  or  give  away  in- 
toxicating liquor,  &c"    It  was  evidently  drawn  under  the  5th  sec- 
tion of  the  act  of  1852 ;  and  the  conviction  was  for  being  ^^  a  com- 
mon seller,"  by  virtue  of  the  18th  section  of  the  same  act.    That 
section  prescribes  the  form  of  a  complaint  under  the  different  sec- 
tions.   The  form  under  the  5th  section,  chaises,  ^a  selling,  fur- 
nishing, or  giving  away,  at  divers  times,  intoxicating  liquor,  with- 
out authority,  &c ;"  and  at  the  close  of  the  18th  section  it  is  pro- 
vided, that  under  a  complaint  under  the  5th  section,  every  distinct 
act  of  selling,  fomishing,  or  giving  away,  may  be  proved,  and  the 
court  may  impose  a  fine  for  each  offence ;  or  if  the  number  exceed 
five,  the  respondent  may  be  adjudged  *^  a  common  seller,"  and 
be  subjected  to  the  penalties  provided  in  the  9th  section  in  the  case 
of  a  ^  common  seller."    The  offence  of  "  a  common  seller"  consists 
in  a  frequent  repetition  of  the  act  of  selling  without  authority ;  and 
upon  common  principles,  there  must  be  such  a  continuation,  or 
rather  repetition  of  unlawful  sales,  as  would  prove  the  allegation,  in 
the  complaint,  of  being  a  common  seller.    The  18th  section  of  the 
act  of  1852,  however,  provides  that  any  number  of  sales,  exceed- 
ing five,  may  subject  a  person  to  be  adjudged  ^  a  common  seller." 
The  offence  of  being  ^  a  common  seller,"  is  but  one,  and  is  an  en- 
tire offence ;  and  it  may  be  necessary  to  prove  all  of  the  several 
and  distinct  acts  of  sale  which  the  party  has  been  guilty  of,  to  make 
out  the  offence,  or  a  less  number  may  suffice ;  but  we  think  if  a  res- 
pondent is  charged  with  being  "  a  common  seller,"  and  is  convicted 
and  sentenced  for  that  offence,  it  must  be  a  conclusive  bar,  up  to 
the  time  the  complaint  is  made,  to  any  prosecution,  grounded  upon 
any  one  act  of  sale  prior  to  that  time,  whether  it  was  proved  or  at- 
tempted to  be  proved  on  the  trial  or  not    The  several  sales  are 
constituent  parts  of  one  offence,  and  one  too,  of  a  different  charac- 
ter, when  measured  by  the  penalty,  from  that  of  a  single  act  of  sale. 

It  would  be  indeed  strange,  if  the  government,  upon  the  ground 
they  had  proved  six  distinct  acts  of  sale,  could  claim  a  conviction 
as  ''  a  common  seller,"  and  thereby  increase  the  penalty  from  sixty 
to  one  hundred  dollars,  and  still  reserve  in  store  other  acts  of  sale 
to  make  each  one  the  ground  of  a  distinct  prosecution  and  penalty. 
The  fact  is,  if  the  government  see  fit  to  go  for  the  offence  of  being 
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^  a  common  seller/'  and  the  respondent  is  adjudged  guilty,  it  must, 
in  a  certain  sense,  be  considered  as  a  merger  of  all  the  distinct  acts 
of  sale,  up  to  the  filing  of  the  complaint,  and  the  respondent  can- 
not be  punished  but  for  one  offence.  This  is  not  like  the  case 
"where  the  conviction,  relied  upon  in  bar,  was  for  an  individual  act 
of  sale.  Though  I  have  said  we  should  put  the  case  upon  the 
ground  that  the  exceptions  showed  that  the  offences,  charged  in  the 
indictment  now  before  us,  were  committed  before  the  filing  of  the 
first  complaint ;  yet  it  is  not  to  be  understood  that  we  depart  from 
the  case  made  in  the  exceptions ;  and  if  we  take  the  case  as  made 
up,  we  should  be  obliged  to  open  the  case,  because  it  was  not,  in 
that  event,  submitted  to  the  jury,  with  the  proper  instructions. 
They  should  have  been  told  that  it  was  a  conclusive  bar  as  to  all 
sales  made  prior  to  the  filing  the  complaint,  &;c. 

It  has  been  said,  in  argument,  that  the  first  conviction  was  a  nul- 
ity  for  want  of  jurisdiction  in  the  justice.  But  treating  the  first 
complaint  as  being  under  the  5th  section  of  the  act,  as  we  think  it 
should  be  treated,  jurisdiction  is,  by  the  18th  section,  expressly 
given  to  the  justice  to  adjudge  the  respondent  guilty  as  ^*  a  com- 
mon seller,''  and  inflict  the  fine  provided  in  the  9th  section  for  that 
offence. 

We  think,  then,  the  judgment  of  the  county  court  must  be  re- 
versed, and  the  cause  remanded  to  the  county  court,  unless  the  at- 
torney for  the  government  shall  elect  to  enter  a  noUe  profequi. 

During  the  term  a  fwtte  prosequi  was  entered. 


The  Society  for  the   propagation   of  the    Gospel   in 

FOREIGN  PARTS    V.   ThE   ToWN   OF   ShARON,  WiLLIAM  HaY- 
D£N  AND   £lI   HaYBEN. 

Adverse  possession.      Notice  of  repudiation  of  tenancy  under  a 

perpetual  lease  at  nominal  rent, 

A  title  to  landB  granted  to  the  society  for  the  propagttion  of  the  Gospel  in  foreign 
parts  can  be  acquired  by  fifteen  yean  adverse  ocoapanoy,  since  the  passage 
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of  the  act  of  1832,  (Laws  of  1882,  p.  4,  Thomps.  Comp.  67,)  repealing  all  acta 
exempting  persons  bey  on  1  seas  from  the  operation  of  the  statute  of  limitAtions. 

The  occupancy  of  a  person  in  possession  at  the  time  of  the  paesage  of  that  act,  nnder 
a  warranty  deed  from  a  person  who  derived  his  title  by  a  perpetual  lease  from  a 
town  claiming  and  acting  under  the  law  of  1794,  directing  the  appropriation  of 
the  lands  granted  to  that  society,  was  a  possession  adverse  to  the  title  of  the  soci- 
ety, even  though  he  might,  notwithstanding  his  warranty  deed,  have  been  estopped 
from  setting  np  any  title  adverse  to  the  town. 

A  conveyance  of  real  estate,  with  covenants  of  warranty,  to  a  person,  his  heirs  and 
assigns,  as  long  as  wood  grows  and  water  runs,  in  the  form  of  a  lease,  but  reserv- 
ing only  a  nominal  rent  if  demanded,  and  without  resen-ing  any  right  of  reentry, 
is,  in  effect,  a  conveyance  of  the  fee;  and  does  not  create  such  a  tenancy  as.  upon 
a  repudiation  of  it,  would  require  notice  to  be  given  to  the  grantor.  The  object  of  a 
notice  of  the  repudiation  of  a  tenancy  being  required  is  to  enable  a  landlord  to  pro* 
tect  bis  rights ;  but  under  such  a  conveyance,  the  conveyor  would  have  no  rights  to 
protect. 

Ejectment  for  lands  in  Sharon.  In  the  writ  which  was  dated 
January  dOth,  1852,  the  plaintiffs  were  described  as  'Hhe  society 
for  the  propagation  of  the  Gospel  in  foreign  parts,  a  corporation 
duly  established  in  England,  within  the  dominions  of  the  Queen  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the  members  of 
which  society  are  aliens,  and  subjects  of  said  Queen." 

Plea,  not  guilty;  trial  by  jury,  May  Term,  1855, — Under- 
wood J.,  presiding. 

The  plaintiffs  read  in  evidence  the  charter  of  the  town  of 
Sharon,  dated  August  17,  1761  ;  the  records  of  the  proprietors  of 
said  Sharon,  by  which  it  appeared  that  the  land  in  controversy  bad 
been,  in  the  division  of  said  town,  duly  allotted  and  assigned  to  tbe 
plaintiffs ;  an  act  entitled  "  an  act  directing  the  appropriation  of 
lands  in  this  state,  heretofore  granted  by  the  British  government 
to  the  society  for  the  propagation  of  the  Gofspel  in  foreign  parts," 
passed  October  30th,  1794  ;  and  the  following  conveyances  of  said 
premises,  viz.,  certified  copies  of  a  lease  from  the  selectmen  of 
Sharon,  to  Larkin  Hunter,  dated  March  8th,  1796;  a  lease  from 
said  Hunter  and  Jason  Downer  to  Samuel  Lamphear,  dated  Octo- 
ber 22d,  180(^;  a  warranty  deed  from  Samuel  Lamphear  to  Eli 
Hayden,  one  of  the  defendants,  dated  November  30th,  1816 ;  a 
deed  from  Eli  Hayden  to  William  Hayden,  another  of  the  defend- 
ants, and  a  mortgage  deed  from  said  William  to  said  Eli,  both 
dated  the  14th  of  July,  1849  ;  the  record  of  a  power  of  attorney 
from  the  plaintiffs  to  John  A.  Pratt,  dated  November  30th,  1830| 
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recorded  in  the  town  clerk's  office,  in  said  Sharon,  December  20th, 
1852,  and  a  lease  executed  by  said  Pratt,  as  attorney  of  the  plain* 
tiffs,  to  the  town  of  Sharon,  dated  September  12th,  1840,  on  which 
lease  was  the  endorsement  of  said  Pratt  as  such  attorney,  as  here- 
inafter set  forth. 

It  appeared  in  evidence  that  said  Hunter  took  possession  of  said 
land  under  his  lease,  before  1800  ;  and  occupied  the  land  under  it 
till  he  deeded  to  said  Lamphear ;  and  said  Lamphear,  after  the 
lease  to  bun,  occupied  the  land  until  1816,  whe^  he  deeded  to  said 
Eli  Hayden,  and  said  Eli  occupied  the  land,  under  his  deed, 
until  July  14th,  1849,  when  he  conveyed  to  said  William  Hayden, 
since  which  time  said  Eli  and  Wiiliam  had  occupied  the  land,  up 
to  the  commencement  of  the  suit. 

It  further  appeared  in  evidence,  that  in  1833,  (it  being  under- 
stood by  said  town  of  Sharon,  that  said  Pratt,  as  agent  and  attor- 
ney of  the  plaintiffs,  was  making  claim  to  said  land,)  said  town,  at 
the  March  meeting  of  1833,  appointed  Chester  Baxter,  William 
Steele  and  Luther  Fay,  a  committee  to  confer  with  said  Pratt  in 
relation  to  the  same ;  that  some  time  previous  to  March,  1835, 
said  committee  did  confer  with  Pratt ;  and  said  William  Steele, 
called  by  the  defendants,  testified :  ^'Pratt  appeared  as  agent  of  the 
society,  clothed  with  power  to  settle,  as  he  said ;  and  fixed  on  a  sum 
of  money  to  answer  for  all  rents  due  and  to  become  due.  We  ac- 
cepted of  the  proposition,  and  gave  our  note  for  the  full  amount, 
and  reported  our  doings  verbally  to  the  town.  The  town  accepted 
of  it ;  the  sum  fixed  on  was  $300  and  the  back  rents.  We  gave 
the  note  before  we  reported  to  the  town.  Pratt  agreed  we  should 
have  a  durable  lease.  We  were  to  have  the  land  free  of  all  rents." 
Cross-examination, — ^^'I  dont  know  whether  Pratt  showed  his 
power  of  attorney,  I  dont  recollect,"  and  on  re-examination,  ^  no 
particular  form  of  conveyance  was  agreed  on,  it  was  to  be  a  quit- 
claim, a  dear  title,  dear  from  all  claims  for  rent."  And  on  further 
cross-examination  he  testified,  ^'  the  town  voted  to  ^cept  our  re- 
port and  pay  our  note."  This  was  aU  the  testimony  relative  to  the 
terms  of  said  settlement,  which  was  given,  or  of  the  agents'  know- 
ledge of  the  extent  of  Pratf  s  agency. 

It  appeared  that  afterwards,  in  1840,  said  note  was  paid  in  full 
to  Piatt,  and  thereupon,  on  the  12th  of  September,  1840,  the 
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lease  to  the  town,  and  said  endorsement  and  receipt  thereon,  were 
executed.  Pratt,  in  his  annual  returns  to  the  plaintifl^,  as  their 
agent,  did  not  charge  himself  with  said  hack  rents,  or  with  $300 ; 
but  he  returned  $18,  as  paid  each  year,  to  wit,  in  1841, 1842, 1843 
and  1844, "  by  Tyler  &  Hitchcock,"  the  names  of  the  persons 
who  signed  said  lease  as  selectmen  of  Sharon. 

No  further  evidence  was  given.  The  plaintiffs  requested  the 
court  to  chaise  the  jury,  that  if  they  found  that  the  agents  of  Sharon 
knew  of  the  extent  of  Pratf  s  authority,  and  found  that  said  au- 
thority was  as  the  evidence  tended  to  prove,  and  that  the  lease  and 
receipt  for  rent  was  pursuant  to  their  agreement,  the  plaintiff  were 
entitled  to  recover.  The  court  refused  so  to  charge,  but  decided) 
upon  the  above  facts  and  testimony,  that  the  plainti£b  were  not  en- 
titled to  recover,  and  directed  the  jury  to  sign  a  verdict  for  the 
defendants,  to  which  the  plaintiff  excepted. 

There  was  no  evidence  tending  to  show  that  Pratf  s  power  or 
agency  was  other  than  that  which  was  conferred  on  him  by  his 
power  of  attorney. 

The  charter  of  the  town  of  Sharon  granted  **  one  share  for  the 
incorporated  society  for  the  propagation  of  the  Grospel  in  foreign 
parts." 

The  lease  from  the  town  of  Sharon  to  Larkin  Hunter  was  as 
follows : 

**  This  indenture  made  this  8th  day  of  March,  1796,  between 
^  the  selectmen  of  the  town  of  Sharon,  in  the  county  of  Windsor, 
^and  state  of  Vermont,  on  the  first  part,  and  Larkin  Hunter  of 
^  the  same  town,  county  and  state,  on  the  second  part,  witnesseth : 
"  that  the  said  Selectmen  of  Sharon,  aforesaid,  by  virtue  >>f  an  act 
^passed  by  the  legislature  at  their  session  at  Rutland,  October  the 
^  30th  day,  1794,  intitled  an  act  directing  the  use  of  the  rights  of 
*^  land  in  this  state,  heretofore  granted  by  the  British  government, 
*^  for  the  propagation  of  the  Gospel  in  foreign  parts,  said  selectmen 
^  of  the  first  part,  doth  covenant  in  their  capacity  for  themselves 
«  and  their  successors  in  office  with  the  said  Larkin  Hunter,  of  the 
^  second  part,  for  the  consideration  hereaifter  mentioned,  to  lease  to 
^  the  said  Larkin  Hunter  the  forty  acre  lot  belonging  to  the  propft- 
**  gation  right,  in  the  town  of  Sharon,  aforesaid,  so  long  as  water 
^nms  and  wood  grows,  in  free  peaceable  possession,  to  possess  for 


MARCH  TERM,  1856.  607 

Fropftgation  Society  «.  Sbmron  et  tli. 

-  ■ • 

**  himself,  his  heirs  and  assigns,  on  his  yielding  and  paying  one  har- 
^  ley-corn  annually,  if  demanded,  and  furthermore  the  said  select- 
'^  men  of  the  first  part,  by  virtue  of  said  act,  and  in  behalf  of  said 
**  town,  have  a  legal  right  to  lease  said  land,  as  aforesaid,  and  in 
^  their  capacity,  do  engage  to  warrant  and  defend  the  possession 
"  aforesaid  to  the  said  Larkin  Hunter,  his  heirs  and  assigns. 

^  In  witness  whereof  the  parties  have  hereunto  set  their  hands 
'<  and  seals  this  8th  day  of  March,  1796." 

The  lease  from  Hunter  &  Downer  to  Lamphear  was  similar  in 
form  to  that  of  the  selectmen  of  Sharon  to  Hunter,  as  above  reci* 
ted.  The  subsequent  conveyances  to  the  Haydens  were  deeds  of 
bargain  and  sale  of  the  premises.  The  power  of  attorney  to  John 
A.  Pratt,  only  empowered  him  to  lease,  let  or  demise  any  of  the 
lands  belonging  to  the  society  in  the  county  of  Windsor,  reserving 
annual  rents.  His  lease  to  the  town  of  Sharon  was  for  so  long  as 
wood  grows  and  water  runs,  reserving  an  annual  rent  of  eighteen 
dollars ;  and  on  the  back  of  the  lease  was  the  following  endorse- 
ment or  receipt,  signed  by  said  Pratt  as  attorney  for  the  plaintiffs. 

*^  Received  of  the  selectmen  of  Sharon,  four  hundred  and  sev- 
*'  enty-one  dollars  and  ninety  cents,  which  is  in  full  for  all  the  rents 
'<  which  are  due  on  the  within  lease,  or  which  may  become  due,  so 
*^  long  as  wood  grows  and  water  runs." 

A,  P»  Bunion  and  0.  P.  Chandler  for  the  plaintifiB. 

The  defendants  cannot  hold  the  lands  discharged  from  the  rents, 
by  force  of  the  statute  of  limitations. 

The  statute  did  not  commence  running  until  the  statute  was 
passed  in  1832,  repealing  the  exemption  in  favor  of  persons  be- 
yond seas.    Prop.  Society  v.  PawUtj  4  Pet  480. 

The  legislature  have  sanctioned  this  view  of  the  case  by  the  act 
of  1882,  repealing  the  exemption  in  favor  of  persons  beyond  seas. 

Slade*s  Statutes  291,  act  of  1797  exempts  persons  beyond  seas; 
p.  292,  act  of  1801  exempts  land  sequestered  to  pious  uses;  the  same 
exempts  such  land  from  all  previous  statutes ;  p.  298,  act  of  1819 
repeals  two  preceding  statutes,  so  far  as  relates  to  the  propagation 
right ;  vol.  2,  p.  58,  stat  of  1832  repeals  exemptions  in  favor  of 
persons  beyond  seas. 

In  1840,  before  the  statute  had  run,  since  the  repeal  of  the  ex- 


608  WINDSOR  COUNTY. 

Fropagation  Society  v.  Sharon  et  als. 

^»™^'        "^■^■^^^— —  III  I  ^— ^ 

emption  in  1832,  Sharon  attorns  to  the  plaintiffs  by  taking  the  lease 
from  the  plaintiffs. 

That  attornment  binds  Sharon,  and  all  parties  holding  under 
them,  whether  by  lease,  sub-lease  or  deed  fix)m  their  lessees, — ^for 
they  all  stand  in  the  place  of  Sharon. 

If  A,  having  no  title,  leases  land  to  B,  who  enters  and  occupies 
fifteen  years,  he  thereby  acquires  title,  not  for  himself,  but  for  his 
landlord.  If,  in  the  meantime,  the  landlord  attorns  to,  and  takes  a 
lease  of  the  real  owner,  the  tenant  can  aflerwards  acquire  no  title 
either  for  himself  or  for  his  landlord.  Not  for  his  landlord,  who 
is  estopped  by  his  lease,  nor  for  himself,  for  his  occupation  is  that 
of  his  landlord.  Jackson  v.  Davis,  5  Cow.  129.  Btiswich  v. 
Thompson,  7  Term.  484.  JRennie  v.  Robinson^  8  Eng.  Com.  L.  275. 
LordY,  Bigelow,  8  Vt.  445. 

When  a  person  in  possession  can  hold  rightfully  in  one  character, 
the  law  will  presume  that  he  is  holding  in  that  character,  and  not 
that  he  was  holding  wrongfully  and  adversely. 

Since  the  attornment  by  Sharon  in  1840,  the  defendants  Hayden 
could  rightfully  hold  under  the  plaintiffs,  by  virtue  of  their  lease 
to  Sharon,  for  the  plaintiffs  could  not  evict  them,  except  for  rent, 
therefore  the  law  will  presume  they  were  holding  in  that  character. 

The  lease  was,  in  fact,  intended  for  their  benefit,  and  it  is  fair  to 
presume  that  they  acquiesced  in  it.  Benson  v.  Belts  8  Wend.  181- 
Record  v.  WiUiams,  5  U.  S.  Cond.  242. 

The  town  of  Sharon  has  never  been  evicted,  nor  have  their 
lessees,  in  such  manner  as  to  interrupt  the  relations  of  tenancy, 
either  as  between  Sharon  and  the  plaintiffs,  or  as  between  Sharon 
and  the  other  defendants.  A  conveyance  by  deed  of  warranty,  by 
a  lessee,  only  operates  as  an  assignment  of  the  lease  by  the  grantee. 
Pingrey  v.  WatUns,  15  Vt.  479 ;  Bhke  v.  Howe^  1  Aik.  306  ; 
Bowker  v.  Walker,  1  Vt  18;  nor  did  those  claiming  under 
Sharon  ever  surrender  the  possession  or  repudiate  their  tenancy. 

But  it  may  be  claimed  that  the  lease  of  1796,  from  the  select- 
men to  Hunter,  was,  in  effect,  an  absolute  conveyance,  and  created 
no  tenancy,  and  that,  therefore,  the  other  defendants  could  not  be 
affected  by  the  attornment  of  Sharon,  either  on  account  of  its 
being  a  durable  lease  or  for  the  smallness  of  the  rent  we  answer: 

1.  The  statute,  under  which  they  were  acting,  required  a  reser- 
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vation  of  rent  to  be  made  in  the  lease.  It  does  not  appear  that 
any  other  consideration  was  paid,  other  than  the  reservation  of  the 
barley-corn.  Both  parties  are  supposed  to  have  created  this  as  a 
Bofficient  rent  to  keep  within  the  statute,  and  it  is  not  for  the  lessee 
and  those  under  him  to  repudiate  that  character  of  the  transaction. 
They  intended  to  create  a  tenancy  subject  to  rent,  and  they  did  so 
in  terms,  and  although  in  a  suit  between  the  parties  for  the  rent, 
the  doctrine  ^  de  minimis^*'  might  apply,  yet  it  should  not  be  ap- 
plied in  the  construction  of  the  lease,  especially  in  aid  of  an  ui\just 
defense. 

2.  It  is  not  true  that  a  perpetual  lease,  reserving  an  annual  rent, 
does,  in  law,  amount  to  an  absolute  conveyance.  In  the  case  of 
Arms  V.  Burt^  1  Vt.  303,  and  Stevens  v.  DetDing,  2  Vt  411,  the 
leases  referred  to  were,  in  effect,  nothing  more  than  conditional 
deeds ;  the  parties  intended  they  should  have  that  effect,  and  the 
court  gave  them  that  construction.  They  ruled  that  the  words  '<  as 
long  as  wood  grows"  ^c,  means  forever.  Had  there  been  a  reser- 
vation of  an  annual  rent,  it  would  have  created  a  tenancy* 

W.  0,  French  and  Z.  B,  Peck  for  the  defendants. 

The  defendants  EEayden  hold  under  a  title  starting  under  a  con- 
veyance, by  the  town  of  Sharon,  to  Larkin  Hunter,  March  8th, 
1796.  That  conveyance  was  in  fee,  and  the  claim  under  it  has 
been  continually  adverse  to  the  p]ainti£&. 

The  conveyance  to  Hunter  was  not  a  lease,  but  in  fee.  It  is  a 
lease  so  long  as  wood  grows  and  water  runs,  and  that  is  a  fee. 
JRood  V.  WiUardj  Brayt.  67.  Arms  v.  Burtyl  Vt  309.  Stevens 
Dewing,  2  Vt  415. 

An  estate  which  may  continue  forever  is  an  estate  in  fee.  1 
Fiest  Est  419. 

The  relation  of  landlord  and  tenant  does  not  exist  between  ven- 
dor and  vendee.  Watkins  v.  Holman,  16  Pet  25.  Winterbottom 
y.  Jbigham^  7  Ad.  &  £1L  611.  MigMs  lessees  v.  Rochester,  7 
Wheat  535. 

The  relation,  then,  of  landlord  and  tenant  did  not  exist  between 
the  town  and  Hunter,  and  his  successors,  and  the  Haydens,  are  not 
affected  by  subsequent  acts  or  admissions  of  the  town. 

ConceMions  of  a  grantor,  that  he  held  as  tenant,.n^ide  while  14 
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posAession  even,  are  never  received  in  evidence  again^  his  grantee^ 
who  holds  bj  a  deed  on  record,  showing  him  in  possession  in  his 
own  right.  Such  proof  would  defeat  our  registry  system.  Car*- 
penter  v.  BoUisier,  13  Vt  557.  Olaremoni  v.  Oarkan,  2  N.  H. 
869.    Bines  etcdv.  Soule,  14  Vt,  105. 

The  plaintifik'  right  is  barred  by  the  statute  of  limitations.  The 
entry  and  possession  of  Hunter  and  those  claiming  under  Mm,  was 
adverse  to  the  plainti£&.  This  was  fully  settled  by  the  case  of  the 
tame  plaintiffs  v.  Pawlet  etal^^  Pet.  480. 

The  saving  clause  in  the  act  of  1797,  for  persons  beyond  seas, 
was  repealed  in  1832,  (Comp.  of  1835,.p.  58.)  And  the  exemp- 
tion of  lands  ^  given  granted  or  sequestered  to  pious  uses,"  was 
repealed  in  1819.    Slade's  Comp.  293. 

If  the  conveyance  to  Hunter  is  to  be  regarded  as  void,  on  the 
ground  that  no  rent  is  reserved,  as  required  by  the  act  of  1794^ 
the  plaintifis  stand  in  no  better  position.  The  town  cannot  assert 
any  claim  to  the  land  as  against  the  Haydens.  Their  possession 
has  been  in  their  own  right,  and  adverse  to  the  town,  as  well  as  to 
the  plaintiA.  They  have  acquired  a  title  as  against  everybody. 
Eli  Hayden  entered  under  a  warranty  deed  from  Lamphear,  dated 
November  30th,  1816,  and  has  ever  since  occupied  the  land  under 
this  deed.  In  1849,  he  conveyed  to  the  defendant  His  possession 
was  clearly  adverse.  Perhaps  the  town  might  have  ejected  Hun- 
ter within  fifteen  years  after  his  entry,  if  the  conveyance  was  void; 
but  they  could  not  have  sustained  the  action  after  that  period,  as 
the  fifteen  years  would  commence  running  on  his  entry.  8  Johns. 
262.  4  Johns.  390.  9  Mass.  508.  15  Mass.  471.  2  Cruise 
243,  pL  82. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Bbnkett,  J.  In  the  opinion  we  are  about,  to  pronounce,  we 
shall  only  consider  those  points  which  we  find  it  necessary  to  do,  to 
dispose  of  the  caus^.  It  is  pot  to  be  questioned,  at  the  present  day, 
but  what  the  plaintifis  can  maintain  this  action  upon  their  title, 
unless,  for  some  good  cause,  their  right  has  been  barred.  We  will 
first  consider  how  the  plaintifl&'  case  stands  as  against  the  Hay- 
deoi*    Th^  exceptions  show  that  in  1796  the  towq  of  Sharon,  hj 
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their  selectmen,  leased  this  lot  of  land  to  one  Larkin  Hunter,  as 
long  as  wood  grows  and  water  runs,  under  the  act  of  our  legislar 
ture,  passed  in  1794,  entitled  ''an  act  directing  the  appropriation 
of  lands,  heretofore  granted  by  the  British  government  to  the  soci- 
ety for  the  propagation  of  the  Grospel  in  foreign  parts,"  he  yielding 
and  paying  one  barley-corn  annually,  if  demanded;  and  that  before 
1800  Hunter  took  possesssion  under  his  lease.  This  was  not  an 
entry  for  the  plaintiff,  and  in  virtue  of  their  title,  but  was  mosi 
clearly  adverse  to  it.  The  town  of  Sharon  claimed  the  lot  as 
grantees  under  the  state,  and  not  as  tenants  to  the  plaintiffs,  or  bb 
subordinate  to  their  rights,  but  they  claimed  a  paramount  right  in 
exclusion  of  all  right  in  the  plaintiffs.  This,  then,  clearly  was 
an  adverse  possession,  as  against  the  plaintiffs,  and  so  it  was  con- 
sidered in  the  suit  in  favor  of  this  same  society  v.  The  2hwn  ofPawlet 
and  0.  OUxrhy  4  Pet  506.  Hunter^s  possession,  under  his  lease,  was 
continued  down  to  the  time  when  he  and  Jason  Downer,  in  Octo- 
tober,  1800,  executed  a  lease  of  the  lot,  as  long  as  water  runs  and 
wood  grows,  to  Samuel  Lamphear,  and  to  his  heirs  and  assigns,  he 
paying  or  yielding  a  barley-corn  annually,  if  demanded,  and  we 
find  that  Lamphear  occupied  the  lot,  after  he  took  his  lease,  up  to 
November,  1816,  when  he  conveyed  the  lot  by  warranty  deed  to 
Eli  Hayden ;  and  he  occupied  under  his  deed  until  July,  1849, 
when  he  conveyed  the  lot  to  William  Hayden,  by  a  warranty  deed ; 
and  from  that  time  the  two  Haydens  occupied  the  lot,  up  to  the 
time  this  suit  was  brought  No  question  can  arise,  but  what  the 
possession  of  £11  Hayden  was  adverse  to  the  title  of  the  plaintiffs. 
It  was  under  a  claim  of  titie  not  derived  from  or  through  the  plain- 
tiffs, and  it  was  continued  long  enough  in  himself  personally,  to 
ripen  into  a  perfect  title.  Is  thero  anything,  then,  in  this  case  to  pre- 
vent the  statute  from  having  run  in  &vor  of  Eli  Hayden,  upon 
his  own  personal  adverse  possession  against  the  present  plaintiffs  ? 
The  act  of  1797,  (Slade's  Gomp.  289,  §  6,)  bars  any  real  action 
for  the  recovery  of  lands,  tenements  or  hereditaments,  where  the 
cause  of  action  shall  have  accrued  after  the  passing  of  the  act, 
unless  brought  within  fifteen  years  next  after  the  cause  of  action 
accrued,  and  the  tenth  section  of  the  same  act  provides,  among 
other  things,  that  it  shall  not  extend  to  bar  persons  beyond  seas, 
without  any  of  the  United  States,  if  the  action  shall  have  beei^ 
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bronght  within  fifteen  years  irom  the  time  the  impedimeiit  eiball 
have  been  removed.     In  1801,  the  legislature  passed  an  act  de^ 
claring  that  nothing  contained  in  the  act  of  1797  should  be  con- 
strued to  affect  the  title  of  any  lands  granted,  given,  sequestered  or 
appropriated  for  public  or  pious  uses,  or  lands  bdonging  to  the 
state ;  and  in  1802  they  passed  a  more  extended  act,  dedaring 
that  nothing  in  any  statute  of  limitations,  theretofore  passed,  should 
be  construed  to  affect  any  lands  granted,  given,  sequestered,  or 
appropriated  to  any  public,  pious,  or  charitable  use,  or  to  any  lands 
belonging  to  the  state.    The  statute  of  1797,  with  its  subsequent 
modifications,  is  the  governing  statute  of  limitations,  so  fiBU*  as  the 
rights  of  Eli  Hayden  are  concerned,  growing  out  of  his  own  per- 
sonal adverse  possession.    The  act  is  prospective  in  its  terms,  and 
the  entry  of  Eli  Hayden  in  1816,  under  his  deed,  was  clearly  ad- 
verse to  the  tide  of  the  plaintifis,  although  grants  for  pious  and 
charitable  uses  were  not  excepted  from  the  operation  of  the  act  of 
1797,  in  the  act  itself,  yet  the  acts  of  1801  and  1802  create  them 
an  exception,  so  that  the  act  of  1797  would  not  run  against  sodi 
grants,  so  long  as  those  acts  continued  in  force.    It  is  not  ques- 
tioned in  this  case,  and  could  not  well  be,  but  what  the  grants  to 
the  society  for  the  propagation  of  the  Gospel  in  foreign  parts,  are 
to  be  deemed  as  grants  for  pious  and  charitable  purposes,  within 
the  purview  of  the  acts  of  1801  and   1802.     So  long,  then,  as 
those  acts  were  in  force,  the  statute  would  not  run  -upon  the  ad- 
verse possession  of  Eli  Hayden.     In  1819,  however,  the  legisla- 
ture repealed  the  acts  of  1801  and  1802,  so  far  as  they  related  to 
the  grants  of  land  in  this  state,  to  the  society  for  the  propagation 
of  the  Gospel  in  foreign  parts,  and  upon  l^e  repeal  of  those'  acts, 
the  adverse  possession  of  Hayden  would  cause  the  statute  to  com- 
mence running  in  his  ftivor,  against  the  plaintifis,  unless  they  were 
saved  from  the  effect  of  the  statute  of  1797,  by  the  exceptions 
contained  in  the  tenth  section,  as  being  ^  beyond  seas,  without  any 
of  the  United  States."    We  do  not  find  it  necessary,  in  this  case, 
to  express  any  opinion  on  the  question,  whether  the  plaintifis  were 
^beyond  seas,"  within  the  provisions  of  the  exceptions  in  seeti<m 
10  of  the  act  of  1797,  so  as  thereby  to  prevent  the  statute  fitim 
running  against  them.    In  1882,  the  legislature  passed  an  act, 
most  flwaepuigin  ka  terms,  and  wlueh  enacts,  that  <*  every  danse  or 
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sentence  of  any  statute  of  limitations  of  this  state,  which  exempts, 
or  which  might  be  construed  to  exempt  any  person  or  persons  be- 
yond seas,  or  any  person  or  persons  without  any  of  the  United 
States,  fr»m  the  operation  of  any  statute  of  limitations,  be,  and  the 
same  is  hereby  repealed."  It  is  dear,  then,  that  unless  there  is 
something  special  in  this  case  to  prevent  it,  the  statute  would  com- 
mence running  against  the  plaintiffs,  upon  the  adverse  possession 
of  Eli  Hayden  in  1832,  and  would  ripen  into  a  perfect  title  after 
the  expiration  of  fifteen  years  from  that  time,  and  the  case  shows 
that  he  occupied  under  his  deed  until  the  lith  of  July,  1849.  It 
is  claimed  by  the  plaintiffs'  counsel,  that  the  effect  of  the  negotia- 
tion between  the  town  of  Sharon  and  John  A.  Pratt,  in  relation  to 
thia  lot  of  land,  and  which  commenced  in  1833,  and  ended  in  the 
execution  of  a  permanent  lease  of  the  lot  to  the  town,  by  Pratt,  in 
virtue  of  a  power  of  attorney  from  the  plaintiffs,  said  lease  bearing 
date  the  12th  of  September,  1840,  and  upon  its  face  reserving  cer* 
tain  annual  rents,  would  be  to  estop  the  town  from  setting  up  an 
adverse  possession  against  the  plaintiffs,  or  denying  their  title,  and 
that  this  estoppel  is  equally  operative  against  the  Huydens. 

Though  it  be  assumed  that  the  relation  of  landlord  and  tenant, 
technically  existed  between  the  town  and  Hunter,  and  also  as  to 
Lamphear  and  his  grantees,  so  that  neither  of  them,  in  an  action  by 
the  town,  could  be  permitted  to  deny  the  title  of  the  town,  yet  it  is 
well  settled  that  a  tenant  may  repudiate  his  tenancy,  and  claim 
adverse  in  his  own  right  against  his  landlord,  and  the  statute  will 
commence  running  against  the  landlord,  from  the  time  he  has  no- 
tice of  such  repudiation  of  the  tenancy.  See  WiUisan  v.  WatkinSj 
8  Peters  43.  Geertw  v.  Munson,  9  Vt  37.  Administrator  of 
North  V.  Bamum  et  aL,  10  Vt.  223.  When  Lamphear,  in  1816, 
assumed  to  give  to  Eli  Hayden-  a  warranty  deed  of  this  lot,  in  fee 
simple,  with  the  usual  covenants  to  secure  the  title,  and  Hayden 
accepted  it,  and  assumed  to  hold  under  it,  it  was,  in  effect,  a  repu- 
diation of  the  tenancy,  not  only  by  Lamphear,  but  also  by  his 
grantee  Hayden. 

Though  this  may  be  a  full  and  an  unequivocal  repudiation  of  the 
tenancy,  still  it  may  be  said,  the  statute  would  not  run  until  the 
landlord  had  notice  of  it,  and  that  the  case  shows  no  such  notice. 
But  suppose  the  statute  would  not  begin  to  run  against  the  town, 
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until  notice  had  been  given,  can  that  help  the  {Plaintiffs'  case  ?  The 
relation  of  landlord  and  tenant  never  existed  between  the  plaintiffs 
and  the  town,  at  least  previous  to  the  lease  in  1840,  or  the  plain- 
tiffi  firid  Hayden.  Their  claims  of  title  were  alwajs  adverse,  and 
though  it  should  be  conceded  that  Hayden  might  be  estopped  from 
setting  up  an  adverse  possession,  as  against  his  landlord,  until  the 
landlord  had  notice  of  the  repudiation  of  the  tenancy,  still  this 
estoppel  would  not,  as  I  should  apprehend,  extend  to  the  plaintiflb, 
who  claimed  by  a  title  adverse  to  that  of  the  town.  The  case  of 
Administrator  of  Hall  v.  The  Town  of  Coventry  and  F.  W.  ffamr 
mond^  4  Yt  295,  seems  much  in  point. 

The  paper  title  of  the  plaintiff,  in  that  case,  was  admitted,  and 
the  only  question  was,  whether  he  was  barred  of  his  action  by  the 
statute  of  limitations.  The  evidence  tended  to  show  that  for  more 
than  fifteen  years  before  suit  brought,  the  possession  of  the  lot  had 
been  taken  under  the  town,  and  the  possession  of  the  lot  under  the 
town,  had  been  transmitted  from  one  occupant  to  another,  they  pay- 
ing rent  to  the  town,  until  that  part  of  the  lot  sued  for  passed  into 
the  occupancy  of  Hammond,  and  rents  had  been  paid  on  it  to  the 
town,  as  one  of  its  public  lots.  The  court  charged  the  jury,  if 
they  found  an  actual  possession  of  the  premises  demanded,  adverse 
to  the  plaintiff's  title,  to  have  been  taken  by  the  defendant  Ham- 
mond, or  those  under  whom  he  claimed,  and  continued  more  than 
fifteen  years  without  interruption,  before  the  suit  was  brought, 
whethet  such  possession  was  subject  to  such  supposed  right  of  the 
town  or  not,  the  action  was  barred.  It  was  claimed  in  the  arga* 
ment  that  the  possession  of  Hammond  could  not  avail  him  person^ 
ally,  because  he  occupied  under  the  town,  and  it  could  not  avail 
the  totvn,  regarding  him  as  their  tenant,  because  it  was  said  a  town 
could  not  acquire  a  tide  by  an  adverse  possession.  But  the  court 
did  not  adopt  the  argument  of  the  counsel  in  either  respect  They 
toy, ''  whether  the  possession  of  Hammond  for  fifteen  years  shall 
enure  to  his  benefit,  or  that  of  the  town,  is  a  matter  between  him 
and  the  town  merely,  and  whether  Hammond  claimed  in  his  own 
right  or  under  the  town,  was  immateriaL  Either,"  they  say,  ^was 
adverse  to  the  plaintiff's  tide."  So  it  may  be  said,  I  think,  of 
Hayden's  possession,  in  the  present  case. 
But  firom  the  exceptions  it  is  clear,  so  far  as  the  plaintiff  are 
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concerned,  at  least,  that  the  udverw  possession  of  Hajden  was  in 
his  own  right)  and  not  in  the  character  of  a  tenant,  under  the 
plaintiff.  He  purchased  the  entire  fee  of  Lamphear,  upon  a  con- 
sideration of  six  hundred  dollars,  as  named  in  Ihe  deed,  and  took 
from  his  vendor  an  absolute  warranty  deed,  with  the  .common  cov- 
enants, and  entered  and  occupied  under  his  deed ;  atid  no  estoppel 
from  his  reljing  upon  his  adverse  possession,  in  his  own  right,  can 
be  ui^ed  against  him  bj  the  present  plaintiffs.  If  Eli  Hayden  had 
a  valid  title,  in  his  own  right,  against  the  present  plaintiffs,  a  good 
title  was  conveyed  to  William  Hayden,  in  July,  1849 ;  and  it  is  to 
be  presumed  William  Hayden  entered  under  his  deed,  though  this 
is  not  expressly  stated  in  the  exceptions.  I  should  apprehend  the 
lease  from  the  plaintiffs  to  the  town  of  Sharon,  executed  in  1840, 
could  not  help  the  plaintiffs  out  of  their  difficulty,  although  we 
assume  it  to  be  a  valid  lease,  and  unaffected  by  the  discharge  of 
Pratt,  as  the  agent  of  the  plaintiffs.  £11  Hayden  was  in  the  o^ 
verse  possession  of  the  lot^  from  the  time  he  took  possession,  under 
his  warranty  deed,  in  1816,  in  point  of  fact,  both  as  to  the  plain- 
tiffs and  the  town  of  Sharon. 

Whatever  effect  this  lease  may  have,  as  between  the  plaintiffs 
and  the  town,  it  cannot,  I  should  apprehend,  have  the  effect  to 
create  a  tenancy  between  the  plaintiffs  and  Eli  Hayden.  The 
town,  when  the  tenancy  was  first  created,  and,  indeed,  up  to  1840, 
stood  upon  their  adverse  right  to  the  plaintiffs,  and  all  that  could 
be  claimed  of  the  tenants,  was  to  attorn  to  the  town,  as  their  land- 
lord, and  the  town  could  not  compel  them  to  attorn  to  the  plaintiffs. 
As  the  defendant  Hayden  claimed  ctdverse  to  the  plaintiffs,  and  had 
a  right  to  so  claim,  from  the  time  he  went  into  possession  under  his 
deed,  until  his  claim  had  ripened  into  a  title,  there  is  no  ground  to 
presume  he  was  holding, as  a  tenant  to  the  plaintiffs,  and  that  he 
acquiesced  in  the  lease  to  the  town,  and  consented  to  hold,  as  ten- 
ant to  the  plaintiffs.  Besides,  the  exceptions  expressly  find  ^  that 
he  occupied,  under  his  deed,  until  the  14th  of  July,  1849."  As 
against  the  plaintiffs,  the  Haydens  have  the  better  title ;  and,  as  it 
was  well  said  in  the  case  of  Halts  Administrator  v.  Toion  of  Ccv^ 
.entry  and  Hammond^  4  Yt.  297,  whether  the  possession  of  the 
defendant  Eli  Hayden,  for  15  years,  shall  enure  to  his  benefit,  or 
to  that  of  the  town,  is  a  matter  between  him  and  the  town  merely. 
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So  far  as  the  plaintiffs  were  concerned,  it  was  immaterial  whether 
Eli  Hayden  daimed  in  his  own  right,  or  under  the  town.  Either 
would  be  adverse  to  the  title  of  plaintifls. 

But  there  are  other  grounds  upon  which  this  case  maj  be  put, 
and  which,  perhaps,  to  some,  may  be  the  more  satisfactory  and  bet- 
ter ground  to  rest  the  case  upon.  Though  the  conveyance  from 
the  town  to  Hunter,  and  from  Hunter  to  Lamphear,  may  be  tech- 
nically in  the  form  of  a  lease,  yet  it  is  apparent  that  it  was  never 
the  intention  of  the  parties  to  create  the  substantial  relation  of 
landlord  and  tenant  between  them,  but  that  the  instruments,  what- 
ever you  please  to  call  them,  should,  in  effect,  convey  a  fee.  They 
run  to  the  lessee,  to  his  heirs  and  assigns,  as  long  as  wood  grows 
and  water  runs,  reserving,  as  rent,  one  barley  corny  iannually,  if  de- 
manded. To  all  substantial  purposes,  the  leases,  if  you  call  them 
such,  conveyed  the  fee.  They  are  but  leases,  in  form.  No  rights, 
or  duties,  which  ordinarily  exist  between  landlord  and  tenant,  are 
created  by  them.  They  are  permanent  in  their  character;  the 
lessee  is  not  bound  to  keep  in  repair,  or  surrender  op  the  premises 
upon  any  condition  whatever;  and,  in  fact,  the  leases  contain  a 
covenant  to  warrant  and  defend  the  possession  io  the  lessee,  and  to 
his  heirs  and  assigns ;  and  no  rent  is  reserved,  for  the  non-pay- 
ment of  which,  an  ejectment  could  be  maintained.  The  barley 
com  rent  is  but  nominal,  and  it  is  only  payable  if  demanded.  The 
maxim,  de  minimis  S^c,  may  well  apply  to  the  case.  If  we  regard 
Hunter  aud  Lamphear  as  strictly  tenants,  und^  the  town,  and 
that  that  tenancy  was  binding  upon  Hayden^  although  he  entered 
into  possession  and  had  the  title  by  a  common  warranty  deed  from 
Lamphear,  yet  it  is  not  a  case  where  notice  was  necessary  to  the 
town  of  the  repudiation  of  the  tenancy,  by  Hayden,  in  order  that 
the  statute  might  run  not  only  against  the  plaintiffs,  but  also  against 
the  town.  The  very  object  of  requiring  notice  to  the  landlord  is, 
that  he  may  protect  his  rights ;  but  to  require  it  where  he  has  no 
tights  to  protect,  would  be  a  useless  ceremony. 

The  law  will  not  require  an  idle  act  to  be  done.  The  fact  that 
Hayden  purchased  the  premises  in  fee,  took  a  warranty  deed,  and 
entered  into  possession  under  it,  and  claimed  title  by  reason  of  it, 
was  a  fuU  repudiation  of  all  tenancy  under  the  town,  and  no  notice, 
in  this  case,  being  necessary  to  the  town,  the  adverse  possession  at 
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once  became  operative  against  it,  and,  as  a  result,  the  title  became 
perfect  in  Hajden  before  the  execution  of  the  lease  from  the 
plaintiffs  to  the  town,  in  1840,  as  against  the  town,  and  conse- 
quently he  cannot  be  affected  in  his  rights,  by  reason  of  the  town's 
taking  that  lease,  he  not  being  in  any  way  privy  to  it ;  and  before 
this  suit  was  brought,  Hay  den  had  acquired,  against  the  plaintiffs, 
a  title  by  more  than  fifteen  years  adverse  possession,  it  having,  at 
all  events,  commenced  in  1832. 

The  result  must  be  that  no  recovery  can  be  had  against  the 
Haydens,  because  they  have  the  title ;  and  none  against  the  town, 
because  they  were  not  in  possession  by  themselves,  or  tenants, 
when  the  suit  was  commenced.  In  this  view  it  is  not  necessary  to 
decide  what  should  be  the  effect  of  the  lease  to  the  town,  in  1840, 
as  between  the  immediate  parties  to  it. 

Judgment  of  the  county  court  is  affirmed  with  costs. 


Samuel  Stone  v,  David  Huggins. 
Assumpsit     lAahiliiy  of  the  defendant  upon  the  facts  reported. 

The  plaintiff  haring,  at  the  request  of  the  defendant,  who  was  one  of  the  selectmen 
of  the  town  of  Windsor,  taken  the  highway  tax  hill  of  one  of  the  districts  in  said 
town,  and  having  made  expenditures  of  labor  and  money  in  the  necessary  repairs 
of  the  highways  in  said  district  to  an  amount  largely  exceeding  all  that  he  was  able 
to  collect  on  said  tax  bill,  which  he  had  been  unable  to  recover  of  said  town ;  it  wa4 
held  that  upon  the  fkcts  found  and  reported,  the  defendant  had  assumed,  and  was 
under  no  personal  liability  for  the  same. 

Book  Account.  The  auditor  reported  substantially  as  follows. 
At  the  annual  March  meeting  of  the  town  of  Windsor,  in  the  year 
1848,  the  defendant  was  chosen  first  selectman  of  said  town,  and 
took  upon  himself  the  duties  of  said  office ;  and  at  said  meeting, 
Joel  S.  Houghton  was  appointed  highway  surveyor  for  district  No. 
5,  in  said  town.  In  the  latter  part  of  May,  1848,  the  defendant 
went  to  Houghton  with  the  tax  bill  and  told  him  he  was  appointed 
surveyor  for  said  district.     Houghton  declined  to  take  the  bill,  and 
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thereupon  the  defendant  told  him  if  he  would  take  the  bill  and  re- 
ceipt  it,  and  go  around  one  day  with  it,  and  see  who  would  work 
and  who  pay  money,  that  he,  (Houghton)  should  be  at  no  further 
trouble  with  the  bill :  Houghton  did  thereupon  take  and  receipt 
said  bill  upon  that  understanding,  and  went  round  with  it  as 
requested,  and  notified  the  tax  payers  of  the  time  to  work  upon  said 
bUl.  Some  few  days  afterwards,  Houghton  met  the  defendant  and 
told  him  he  must  take  the  tax  bill  and  work  it  out,  or  get  some  one  ; 
that  he,  Houghton,  should  do  nothing  more  about  it ;  and  thereupon 
the  defendant  inquired  of  him  who  would  be  a  good  hand  to  take  and 
work  out  said  tax  bill ;  the  plaintiff  was  named  as  being  a  good  hand 
for  that  purpose,  and  Houghton  and  defendant  concurred  that  he 
would  be ;  and  the  defendant  requested  Houghton  to  request  one 
Bridge  to  tell  the  plaintiff  that  the  defendant  wanted  him  to  come  and 
take  said  tax  biU  and  work  it  out.  In  some  short  time  after  this,  the 
plaintiff  called  at  said  Houghton's  in  pursuance  of  the  word  sent  to 
him  by  the  defendant  through  said  Houghton,  and  said  Bridge, 
(which  was  given  to  the  plaintiff  by  said  Bridge,)  and  got  said  tax 
bill  with  the  consent  of  Houghton ;  and  afler  the  plaintiff  thus  got 
said  tax  bill,  he  saw  the  defendant  on  the  subject,  who  told  him  he 
wanted  him  to  take  charge  of  the  work  on  the  roads  in  that  district } 
and  thereupon  the  plaintiff  notified  the  tax  payers  set  in  said  bill; 
and  on  the  5th  of  June,  began  work  in  repairing  the  highways  in  said 
district,  and  so  continued,  with  occasional  intervals,  till  the  24th  of 
August,  1848. 

The  plaintiff  presented  his  account,  in  which  the  charges  were  for 
labor  and  materials  performed  and  furnished  by  the  plaintiff,  in 
and  about  the  work  and  repairs  on  the  highways,  in  said  district, 
and  in  collecting  said  taxes,  by  reason  and  as  the  result  of  what 
had  occurred  in  relation  thereto,  as  above  set  forth.  There  were 
two  of  said  highways,  one  called  "  the  brook  road,"  the  other  ^  the 
brick-yard  road."  In  the  repairs  made  on  said  roads  by  and  under 
the  plaintiff,  twenty-one  dollars  were  paid  in  labor  by  the  tax-pay- 
ers named  in  said  bill,  and  performed  and  laid  out  on  said  brook 
road.  The  residue  of  the  expenditures  therein  was  embraced  in  the 
plaintiff's  charges  in  his  account  The  plaintiff  collected  in  mon- 
ey,  on  said  tax  bill,  seventy-two  dollars  and  four  cents.  Of  the 
plaintiff's  charges  for  labor  by  himself  and  others,  about  ninety- 
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five  dollars  were  for  repairs  upon  the  *^  brick-yard  road,"  which 
were  not  commenced  till  those  on  the  brook  road  had  been  com« 
pleted.  The  first  work  done  on  the  brick-yard  road  was  on  the 
29th  day  of  June,  1848.  The  tax-bill  amounted  to  $269.83.  At 
the  time  the  plaintifi^  began  work  on  the  5th  of  June,  and  up  to  the 
time  he  went  to  work  on  the  brick-yard  road,  the  last  named  road 
was  badly  out  of  repair,  and  difficult  and  dangerous  to  use.  Dur^ 
ing  the  progress  of  the  work  on  the  brook  road,  the  defendant  told 
the  plaintiff  that  the  brick-yard  road  must  be  repaired.  About  the 
time  the  work  on  the  brook  road  was  finished,  in  conversation  be- 
tween the  plaintiff  and  defendant,  about  the  work  on,  and  repairs 
of  the  highways  in  said  district,  the  plaintiff  informed  the  defendant 
that  the  money  which  he  had  been  able  to  realize  from  said  tax'- 
bill  was  nearly  exhausted.  The  defendant  told  the  plaintiff  that 
the  brick-yard  road  must  be  fixed  at  any  rate.  The  plaintiff  there* 
ailer  went  on  and  fixed  said  road,  for  which  he  has  charged  in  his 
account.  The  repairs  made  by  and  under  the  plaintiff,  were  need- 
ed and  properly  made,  as  well  upon  the  brook  as  upon  the  brick- 
yard road. 

The  plaintiff  had  no  authority  by  law,  to  enforce  the  collection 
of  the  taxes  in  said  bill ;  he  collected  all  that  he  could  without  au- 
thority, and  made  all  reasonable  efibrt  to  collect  more.  For  time 
spent  in  and  about  making  such  collectioUj  he  charged  in  his 
account.  During  the  time  the  plaintiff  had  said  bill  in  his  possess- 
ion, he  applied  to  the  defendant,  as  one  of  the  selectmen  to  give 
him  authority  to  enforce  the  collection  of  said  taxes,  or  to  put  said 
bill  into  the  hands  of  the  constable  to  collect ;  and  once  in  the  sum« 
met  of  1848,  and  af^er  the  work  on  the  highways  was  finished,  the 
plaintiff  informed  the  defendant  and  Peter  Houghton  together,  (said 
Houghton  then  being  one  of  the  selectmen  of  said  town  of  Wind- 
sor,) that  a  portion  of  the  taxes  aforesaid  were  uncollected,  and 
that  he  could  not  collect  them  without  authority,  and  requested 
them  to  give  him  authority  in  that  behalf,  which  they  declined  then 
to  do,  and  never  did  do.  The  tax-bill  remained  in  the  plaintiff's 
hands  till  the  spring  of  1849,  at  the  time  the  selectmen  of  1849, 
(of  whom  the  defendant  was  one,)  were  making  out  the  highway 
taxes  for  that  year,  when  the  defendant  went  to  the  plaintiff's 
house,  in  plaintiffs  absence  and  got  said  tax-bill  to  use  in  making 
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up  the  new  tax-bill,  and  thereupon  the  uncollected  arrears  of  said 
tax-bill  of  1848,  were  carried  forward  and  embraced  in  the  tax-bill 
of  1849,  in  pursuance  of  the  usage  in  said  town  in  that  respect. 
This  was  done  without  objection  or  claim  to  the  contrary  on  the 
part  of  the  plaintiff.  The  plaintiff,  in  taking  said  tax- bill  and  do- 
ing what  he  did  in  respect  thereto,  and  making  the  repairs  on  aaid 
highways,  supposed  he  was  acting  by  the  procurement  of  the  se- 
lectmen of  Windsor,  and  that  the  town  would  pay  him  for  his  ser- 
vices and  expenditures,  and  had  no  thought  or  suspicion  to  the  con- 
tray,  till  some  time  in  May,  1849,  after  said  tax-bill  had  been  taken 
from  him,  when  he  made  application  to  the  selectmen  in  that  behalf, 
and  they  declined  to  recognize  or  pay  his  claim,  and  denied  the  li- 
ability of  the  town  therefor.  The  defendant  made  no  other  em- 
ployment of  the  plaintiff  than  is  aboTe  set  forth,  and  gave  no  other 
direction  to  the  plaintiff,  as  to  what  work,  or  what  amount  of  work 
to  dp,  or  expenditures  to  make,  than  is  above  set  forth,  and  the 
plaintiff  had  no  other  directions  from  any  source  except  what  was 
contained  in  the  warrant  appended  to  the  tax-bilL  It  did  not  ap- 
pear that  the  plaintiff  was  ever  employed  by  the  defendant,  or  by 
any  person  acting  in  his  behalf,  to  perform  any  labor  or  make  any 
expenditures  on  said  highways,  with  the  understanding  on  the  part 
of  either,  at  the  time  of  such  employment,  or  while  said  work  and 
expenditures  by  the  plaintiff  were  going  on,  that  the  same  were 
upon  the  credit  of  the  defendant,  nor  that  the  defendant  ever  rec- 
ognized the  same  as  having  been  performed  or  made  on  his  credit. 
None  of  the  selectmen  of  Windsor,  for  the  year  1848,  except  the 
defendant  participated  in  the  employment  of  the  plaintiff,  and  what 
was  done  in  that  behalf,  was  the  Bole  act  of  the  defendant,  though 
it  did  not  appear  that  this  was  known  to  the  plaintiff  till  sometime 
in  May,  1849,  when  his  claim  and  the  liability  of  the  town  was  de- 
nied. 

•  It  did  not  appear  that  the  plaintiff  had  authority  from  the  defea- 
dant,  or  any  one  else,  except  as  above  set  forth,  to  exceed  or  an- 
ticipate the  available  amount  of  the  tax-bill,  in  his  services  and  ex- 
penditures, nor  that  he  was  aware,  except  as  above  set  forth,  that 
be  was  exceeding  or  had  exceeded  the  amount  he  was  able  to  col- 
lect on  said  tax-bill,  till  after  said  work  was  completed ;  nor  did  it 
appear  that,  in  his  said  work  and  expenditures,  the  plaintiff  did  ex- 
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ceed  what  might  have  been  collected  by  him  on  aaid  tax^biU,  if  he 
had  had  full  authoritj  in  law  to  enforce  such  collection. 

The  plaintiff  brought  a  suit  against  the  town  of  Windsor  and 
West  Windsor,  (said  towns  prior  to  January  Ist,  1849,  constituting 
ihe  single  town  of  Windsor,  but  were  at  that  time  divided  in  pursuance 
of  an  act  of  legislature,)  at  the  May  Term,  1850,  of  the  Windsor 
county  court,  being  an  action  of  book  account,  to  recover  the  same 
account  for  labor  and  expenditures,  that  the  present  action  is 
brought  to  recover  of  the  defendant,  in  which  first  named  action, 
final  judgment  was  rendered  for  the  defendants  by  the  supreme 
court,  at  a  special  term  in  June,  1851. 

The  auditor  reported  $  135.85  as  the  balance  due  to  the  plain- 
tiff, subject  to  the  opinion  of  the  court  as  to  $41.50  for  which  the 
plaintiff  had  become  liable  under  circumstances  detailed  in  the  re- 
port, but  which  he  had  not  actually  paid — a  more  particular  state- 
ment in  reference  to  which  is  rendered  unnecessary  by  the  decis- 
ion of  the  court  in  reference  to  the  entire  claim.  The  auditor  also 
made  an  additional  report,  the  only  part  of  which,  which  it  is  ne- 
cessary to  set  forth,  being  sufficiently  stated  in  the  opinion  of  the 
court. 

The  county  court,  December  Term,  1855, — ^Underwood,  J., 
presiding, — rendered  judgment /^roybrma  for  the  plaintiff  to  recov- 
er the  largest  sum  reported. 

W.  Currier  and  Washhum  ^  Marsh  for  the  defendant 
Coolidge  4r  Safford  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Bennett,  J.  This  is  an  action  on  book,  in  which  the  plaintiff 
seeks  to  recover  of  the  present  defendant  his  account  for  certain 
expenditures  in  repairing  two  certain  roads  in  the  town  of  Wind- 
sor, in  1848.  The  case  comes  up  under  somewhat  peculiar  circum- 
stances, and  we  have  endeavored  to  give  it  our  careful  attention. 

It  is  not  claimed,  by  the  plaintiff's  counsel,  that  the  services  and 
expenditures  charged  in  his  account  were  had  upon  the  personal 
credit  of  the  defendant ;  and  in  this  they  take  a  right  view  of  the 
case.    It  is  dear  to  my  mind,  from  the  auditor^s  reporty  that  the 


622  WINDSOR  COUNTY. 

.     ■     .■  ■  p  ■      ■  —  ' 

Btone  «.  Hagginfl. 

plaintiff  rendered  the  services  and  made  the  expenditures,  expect- 
ing to  be  reimbursed  for  the  same,  from  the  avails  of  a  tax-biU, 
which  was  put  into  his  bands  to  work  out 

The  plaintiff  puts  his  case  upon  the  ground  that  the  defendant 
contracted  with  him  to  do  what  was  done  in  behalf  of  the  town, 
and  upon  their  credit  and  responsibility,  and  that  having  &iled  to 
give  him  a  legal  remedy  against  the  town,  he  has  made  himself 
personally  responsible,  and  that  too  in  this  form  of  action. 

It  is  a  common  principle,  that  when  a  person  undertakes  to  act 
as  an  agent  for  another  person,  and  in  his  name,  without  authority 
for  that  purpose,  and  this  unknown  to  the  other  party,  the  person 
assuming  to  be  agent,  makes  himself  personally  responsible. 

We  are  met  at  the  threshold  of  this  case  with  the  inquiry 
whether,  upon  anything  like  a  fair  construction  of  the  report  itself, 
the  defendant  undertook  to  bind  the  town  to  pay  the  plaintiff's  ac- 
count. If  not,  there  must  be  an  end  of  the  plaintiff's  case,  with- 
out going  further.  It  becomes  necessary  to  attend  carefully  to  the 
facts  reported  by  the  auditor.  It  seems  Joel  S.  Houghton  was  ap- 
pointed highway  surveyor  for  District  Na  5  in  Windsor,  in  1848; 
and  as  such  he  received  the  tax-bill,  and  assumed  the  responsibili- 
ty of  highway  surveyor.  It  does  not  seem  to  be  of  importance,  in 
one  point  of  view,  what  induced  Houghton  to  accept  the  office,  or 
what  were  his  motives  in  not  going  on  himself  to  work  out  the  tax, 
or  what  arrangement  had  been  made  between  the  highway  sur- 
veyor and  the  defendant  in  regard  to  the  highway  surveyor's  hav- 
ing no  further  trouble  with  the  tax-biU,  in  case  he  would  go  around 
one  day  with  it  and  see  who  would  work  and  who  would  pay  the 
money.  The  highway  surveyor  had  become  legally  responsible  to 
the  town  for  the  faithful  expenditure  of  the  tax,  in  i-epairing  the 
roads  in  his  district ;  and,  while  under  this  responsibility,  he  says 
to  this  defendant,  ^  he  must  take  the  tax-bill  and  work  it  out  or  get 
some  one  to  do  it,"  which  was  acceded  to  by  the  defendant  Word 
was  sent  to  the  plaintiff  by  the  defendant,  that  he  wished  him,  ^  to 
come  and  take  said  tax-bill,  and  work  it  out"  It  seems  that  this 
application  was  made  to  the  plaintiff  with  the  concurrence  of  the 
surveyor  in  the  plaintiff's  being  a  suitable  man  to  expend  the  tax. 
The  plaintiff  called  upon  the  surveyor  accordingly,  and  got  the 
tax*bill,  by  the  consent  of  the  surveyor ;  and^  when  the  plaintiff 
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called  on  the  defendant  witk  the  tax-bill,  the  defendant,  knowing 
that  he  had  got  it,  said  to  him,  "  he  wanted  he  should  take  the 
charge  of  the  work  on  the  highways  in  said  district,"  and,  there- 
upon the  plaintiff  proceeded  to  notify  the  tax-payers  set  in  said 
tax-bill,  to  work  out  their  taxes,  and  he  went  on  to  make  the  re- 
pairs on  the  roads.  What  was  said  about  the  plaintiff's  taking 
charge  of  the  work  on  the  roads,  in  that  district,  is  to  be  taken  in 
connection  with  the  request  which  had  been  made  to  him,  to  get 
the  tax-bill  and  work  it  out,  and,  so  it  was  evidently  understood  by 
the  plaintiff;  for  the  auditor,  in  his  additional  report,  expressly  finds 
that  when  the  plaintiff  entered  upon  the  business  of  his  employ- 
ment, as  set  forth  in  his  first  report,  he  supposed  the  tax-bill  would 
be  available  for  means  of  making  the  needed  repairs  of  the  roads 
in  the  district,  and  relied  upon  said  tax-bill  for  said  means ;  and  it 
appears  that,  in  point  of  fact,  the  amount  of  the  tax-bill  was  more 
than  sufficient  to  meet  all  the  claims  which  the  plaintiff  can  make 
for  services  and  expenditures  in  repairing  the  roads  in  said  district, 
although  the  plaintiff,  not  having  any  legal  power  to  collect  the 
tax-bill  himself,  faUed  to  realize  enough  to  meet  his  just  expendi- 
tures. Here,  then,  is  a  case  where  there  had  been  a  fund  provided 
by  means  of  a  highway  tax,  duly  assessed,  amply  sufficient  for  the 
purpose  of  repairing  the  roads  in  the  district,  now  in  question ;  and, 
while  that  remained  unexpended,  it  may  well  be  questioned  whether 
the  highway  surveyor  himself  could  maintain  an  action  against  the 
town  for  expenditures  which  he  might  make  in  repairing  the  roads. 
We  see  no  reason,  thus  far,  to  say  that  there  was  any  attempt,  on 
the  part  of  this  defendant,  to  bind  the  town.  The  most  that  can 
be  claimed  is,  that  the  defendant,  with  the  approbation  of  the  high- 
way surveyor,  employed  the  plaintiff  to  work  out  the  tax-biU  for 
that  district,  and  pledged  that^  as  a  iund  which  the  town  had  pro- 
vided, as  the  means  of  his  remuneration.  This  is  quite  a  different 
thing  from  employing  the  plaintiff  to  do  the  services  on  the  general 
credit  of  the  town.  In  the  case  of  Gassett  v.  Andover,  21  Vt  842, 
in  which  it  was  held  that  the  selectmen  of  a  town  might  direct  the 
highway  surveyor  of  a  district  to  repair  a  road  upon  the  general 
credit  of  the  town,  it  appeared  that  the  whole  tax  had  all  been  pre- 
viously expended,  and  this  known  to  the  selectmen  at  the  time  the 
direction  was  given.    The  auditor,  it  is  true,  finds  that  after  it  b«- 
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came  manifest,  as  the  result  of  the  plamtiff 's  efforts  to  collect  the 
taxes  on  said  bill,  that  his  collections  would  prove  inadequate  to 
meet  the  expense  of  the  repairs,  he  went  on  making  further  ex- 
penditures, supposing  that  the  town  would  reimburse  him  for  so 
mudi  as  his  expenditures  should  exceed  his  receipts  on  said  tax- 
bill  ;  and  though  this  might  have  been  a  reasonable  expectation,  on 
the  part  of  the  plaintiff,  yet  it  is  not  found  that  he  received  anj 
such  assurance  from  the  defendant,  or  that  this  was  within  the 
scope  of  his  original  employment 

It  becomes  necessary  to  inquire  whether  the  employment  was* 
subsequently  enlarged  by  the  after  conversation  between  the  par- 
ties to  this  suit,  and  did  the  plaintiff  so  understand  it.  It  seems 
that  the  expenditures  of  the  plaintiff  were  made  upon  two  roads, 
one  called  *^  the  brook  road,''  and  the  other  '^  the  brick-yard  road." 
The  repairs  were  first  made  on  the  "  brook  road,"  and  the  auditor 
finds  that  while  the  repairs  were  going  on,  on  "  the  brook  road," 
the  other  road  being  much  out  of  repair,  the  defendant  said  to  the 
plaintiff,  ^'  the  brick-yard  road  must  be  repaired ; "  and  after  this, 
and  when  the  repairs  of  the  brook  road  were  nearly  finished,  in  a 
conversation  between  the  parties  about  the  repairs  of  the  highways 
in  the  district,  the  plaintiff  informed  the  defendant  that  the  money 
that  he  had  been  (Me  to  realize  from  said  tax-HU  was  nearly  ex- 
hausted, and  the  defendant  said  to  him,  "  the  brick-yard  road  must 
be  fixed  at  any  rate." 

It  is  found  in  the  case  that  the  tax-bill  then  in  the  hands  of  the 
plaintiff,  amounted  to  two  hundred  and  sixty-nine  dollars  and 
eighty-three  cents,  and  the  amount  collected  on  the  biU,  in  money 
and  work,  was  found  to  be  ninety-three  dollars  and  sixty-three 
oents,  leaving  a  balance  of  one  hundred  and  seventy-six  doUars 
«nd  twenty  cents.  The  balance  which  the  auditor  reports  as  pro- 
visionaUy  due  to  the  plaintiff,  is  but  one  hundred  and  thirty-five 
doUars  and  eighty-five  cents.  Under  the  drcumstanoes  of  this 
case,  how  should  these  general  declarations  of  the  defendant  be 
interpreted?  and  how  did  the  plaintiff  understand  them?  and 
how  had  he  a  right  to  understand  them?  We  apprehend  they 
should  not  be  understood  as  attempting  to  give  the  plaintiff  au- 
thority to  exceed,  in  his  expenditures,  the  avails  of  the  tax-bill 
in  his  hands,  upon  the  credit  of  the  town,  but  simply  as  omc- 
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tionary  to  the  plaintiff,  that  eDOUgh  should  be  reserved  of  the 
tax-bill  to  repair  the  brick-yard  road,  at  all  events.  This,  we 
think,  is  all  that  the  plaintift*  was  authorized  to  infer  from  these 
general  remarks  of  the  defendant  Though  the  report  finds  that 
the  plaintiff,  in  doing  what  he  did  do,  supposed  he  was  acting  by 
the  procurement  of  the  selectmen  of  Windsor,  yet  in  this  he  was 
mistaken.  Though,  in  point  of  fact,  the  defendant  was  one  of  the 
selectmen  of  Windsor,  yet  the  case  does  not  find  that  he  assumed 
to  act  in  that  capacity  for  himself  and  his  associates,  or  that  there 
was  any  representation  made,  directly  or  indirectly,  that  he  was 
clothed  with  any  power  from  his  associates  to  act  on  their  joint 
account ;  and  the  auditor  finds,  "  that  what  was  done  in  regard  to 
the  employment  of  the  plaintiff  was  the  sole  act  of  the  defendant;" 
and  it  may  be  remarked  that  the  auditor  does  not  find  that  the  de- 
fendant, in  doing  what  the  case  shows  he  did  do,  undertook,  to  act 
as  one  of  the  selectmen  of  the  town.  From  the  whole  case,  I 
think  it  is  fairly  to  be  inferred  that  the  defendant  was  acting  in 
the  place  of  Houghton,  the  highway  surveyor,  and  attempting  to 
to  see  performed  duties  that  had  devolved  upon  him  in  respect  to 
the  expenditure  of  the  tax.  It  had  become  the  imperative  duty  of 
Houghton  to  see  the  tax-bill  expended  in  the  repair  of  the  roads, 
if  need  be,  in  his  district,  and  the  defendant  had  assured  him,  after 
he  had  done  certain  things,  he  should  have  no  further  trouble  with 
the  bill ;  Houghton  performed  the  things  stipulated,  and  the  de- 
fendant caused  the  tax-bill  to  be  obtained  from  Houghton  for  the 
purpose  of  being  worked  out  by  the  plaintiff,  a  man  approve^  of 
by  Houghton,  as  well  as  by  the  defendant ;  and,  by  a  fair  construc- 
tion of  the  report,  the  defendant  must  be  regarded  as  acting,  in 
point  of  fact,  as  the  substitute  of  Houghton.  In  the  case  of  SmotU 
V.  Kheryy  10  Mees.  &  Wels.  1,  the  point  how  far  an  agent  is  per- 
sonally liable,  who,  having,  in  fact,  no  authority,  professes  to  bind 
his  principal,  was  very  much  discussed ;  and  it  was  said  by  Baron 
Alderson,  as  the  result  of  an  examination  of  the  authorities^ 
that  '^  all  the  cases  in  which  the  agent  has  been  held  personally 
responsible,  will  be  found  to  arrange  themselves  under  one  or  the 
other  of  three  classes.  In  all  of  them,"  he  says,  "^  it  will  be  found 
that  he  has  been  guilty  of  some  fraud ;  has  made  some  statement 
which  he  knew  to  be  false ;  or  hajs  stated,  as  true,  what  he  did  not 
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know  to  be  true,  omitting,  at  the  same  time,  to  give  sach  informa- 
tion t^  the  other  contracting  party,  as  would  enable  him,  equally 
with  himself,  to  judge  as  to  the  authority  under  which  he  proposed 
to  acf  There  is  nothing  in  this  case  to  show  any  fraud  in  the 
defendant,  nor  is  it  pretended  that  he  made  any  statement  whidi  he 
knew  to  be  false,  nor  can  it  be  claimed  that  he  stated,  as  true,  what 
be  did  not  know  to  be  true,  omitting,  at  the  same  time,  to  state  some 
fact  which  would  enable  the  other  party  to  judge  of  the  authority 
under  which  he  proposed  to  act,  as  well  as  himself.  Indeed,  it  is 
all  sufficient,  for  this  case,  to  say  that  the  defendant  did  not,  as  one 
of  the  selectmen  of  the  town,  assume,  in  any  shape,  to  give  to  the 
plaintiff  a  right  of  action  against  the  town. 

Though  it  should  be  held,  upon  the  facts,  as  appearing  in  this 
bill  of  exceptions,  that  the  plaintiff  could  not  sustain  an  action 
against  the  town,  yet  that  affords  no  sufficient  reason  for  holding 
the  defendant  liable. 

The  want  of  power  in  the  plaintiff  to  enforce  the  collection  of 
the  taxes,  was  as  weU  known  to  the  plaintiff  as  to  the  defendant, 
and  cannot  have  the  effect  to  create  a  personal  liabOity  on  the  de- 
fendant to  pay  the  plaintiff's  account  The  fact  that  the  selectmen 
refused  to  give  the  plaintiff  the  means  of  enforcing  the  collection  of 
the  tax-bill,  cannot  have  any  such  effect,  and,  if  such  a  refusal  con- 
stitutes a  wrong  which  can  be  redressed  by  an  action,  it  must  be  by 
a  special  action  on  the  case.  The  fact  that  the  town  have  had  the 
benefit  of  the  taxes  which  remained  uncollected  by  the  plaintiff  is 
no  reason  why  the  defendant  should  be  liable,  in  this  action ;  and, 
whether  the  plaintiff  had  such  an  equitable  lien  upon  those  taxes 
as  would  enable  him  to  fbllow  them  in  the  hands  of  the  town,  it  is 
not  necessary  to  consider,  and,  much  less,  to  decide ;  although,  ap- 
parently, as  the  town  have  had  the  full  benefit  of  the  plaintiff's 
expenditures,  and  have  withdrawn  from  him  the  tax-bill,  which  he 
had  a  right  to  rely  upon  as  a  means  of  his  indemnity,  it  would  seem 
to  be  a  common  act  of  justice  that  they  should  pay  the  plaintiff's 
account  As  between  the  parties  to  this  suit,  the  case  stands  upon 
strict  right  The  defendant  has  had  no  special  benefit  from  the 
plaintiff's  expenditure,  and  it  may  be  as  hard  for  the  defendant  to 
pay  the  plaintiff's  account  as  it  is  for  him  to  lose  it 

The  result  must  be,  the  judgment  of  the  county  court  is  reversed, 
and  judgment  on  the  report  for  the  defendant  to  recover  his  costs. 
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Geobge  W.  Hobabt,  apt  v.  Lobenzo  D.  Hebbick. 
Contingent  claim.    Appeal    Bond. 

No  appeal  lies  from  the  report  of  the  commiaslonerB  npon  a  deceased  penon's  estate 
that  a  oontJngent  olalm  was  presented.  An  appeal  only  Ues  from  its  allowance  or 
disallowanoe. 

A  creditor  of  an  estate  has  the  right  of  appealing  from  the  allowance  of  a  claim  in 
IkTor  of  another  creditor  when  the  administrator  declines  to  do  so.   And  siic|i 
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declinatare  would  probably  be  inferred,  if  no  claim  of  the  administrator  to  proee- 
cate  the  appeal  in  his  own  behalf  should  be  interposed. 

Bnfflciency  and  requirements  of  the  bond  to  be  given  by  the  appealing  creditor  in 
such  a  case. 

Appeal  from  the  report  of  the  commissioners  on  the  estate  of 
Adam  Hobart,  jr.  Their  report,  in  reference  to  the  claim,  was  in 
the  words  following. 

"  Lorenzo  D.  Herrick.  Contingent  claim  on  a  bond  of  indem- 
"  nity  for  signing  note  to  Orange  County  Bank,  bearing  date  De- 
«  cember  6th,  1848,  for  $3,300.  Penalty  of  bond,  $6000.  And 
^  signing,  as  surety,  a  note  above  allowed,  in  the  name  of  Sally 
«  Nichols,  at  $180.32." 

The  appellant,  a  creditor  of  the  estate,  in  taking  his  appeal,  filed 
objections  to  the  allowance  of  either  of  said  claims,  setting  forth 
reasons  why  they  should  not  be  allowed,  &c ;  and,  in  the  bond  for 
the  appeal,  the  condition,  after  setting  forth  the  taking  of  the  ap- 
peal, was  as  follows :  "  now,  therefore,  if  the  above  bounden  George 
^  W.  Hobart  shall  prosecute  his  said  appeal  to  effect,  and  answer 
^  and  pay  all  intervening  damages  occasioned  by  said  appeal,  to- 
^  gether  with  costs,  in  case  the  said  decision  be  affirmed,  then  this 
^  obligation  to  be  null  and  void,"  &;c 

In  the  county  court,  the  appellee  moved  to  dismiss  the  appeal, 
for  the  reasons  following. 

^  1st  Because  the  claim  of  said  Herrick,  from  the  allowance  of 
^  which  the  said  appeal  is  taken,  is  a  contingent  claim,  from  which 
^  no  appeal  can  be  taken. 

^  2d.  Because  the  said  George  W.  Hobart  is  creditor,  and  not 
^  administrator  or  executor  of  said  estate ;  and  has  no  right,  by  law, 
^to  take  an  appeal  fix)m  the  allowance  of  said  daim  of  such 
"  creditor. 

^  3d.  Because  no  such  bond  is  taken  for  the  appeal  as  the  stat^ 
<'  ute  requires,  in  a  case  when  a  creditor  is  allowed  to  take  an  ap- 
<'peal  from  the  decision  of  the  commissioners,  in  allowing  the 
^  daim  of  another  creditor. 

^  4th.  Because  the  said  appeal  and  said  bond  is  irregular,  infor- 
^  mal,  and  insufficient  in  other  particulars." 

Upon  this  motioii,  the  county  courts  at  the  June  Tenn,  1855,«- 
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Poland,  J.,  presiding, — dismissed  the  appeal,  to  which  the  ap- 
pellant excepted. 

B.  Carpenter  and  P.  T,  Washburn  for  the  appellant 

The  statute  provides,  (see  Comp.  Stat  p.  357,  §  43,)  that  a  con- 
tingent claim  may  be  presented  and  allowed  by  the  commissioners, 
or  probate  court ;  and,  in  either  case,  it  becomes  a  judgment  which 
fixes  the  right  to  a  dividend  out  of  the  estate,  unless  appealed  from. 
Ck>mp.  Stat.  353,  §  20. 

The  right  of  a  creditor  to  appeal  is  fully  given  by  statute.  The 
objection,  then,  is  one  of  farm,  and  not  of  substance,  as  to  whose 
name  shall  be  used.     Comp.  Stat  354,  §  27. 

The  condition  of  the  bond  taken  by  the  probate  court,  in  this 
case,  is  a  compliance  with  the  statute.  The  words  are,  ^  shall  pros- 
ecute his  said  appeal  to  effect,  and  answer  and  pay  all  intervening 
damages  occasioned  by  said  appeal,  together  with  costs."  These 
are  sufficiently  broad  to  protect  the  adverse  party  and  the  estate. 

W,  Hebard  for  the  appellee. 

1.  The  defendant's  claim,  from  the  allowance  of  which  the  ap- 
peal is  taken,  is  a  contingent  claim.  This  claim  is  not  allowed  as 
a  debt  against  the  estate ;  and,  being  a  contingent  claim,  it  precludes 
the  idea  of  being  proved,  as  in  case  it  could  be  proved  it  would 
cease  to  be  obntingent ;  Comp.  Stat.  357,  §  43.  This,  by  the  stat- 
ute, being  a  mere  presentation  of  a  claim,  no  decree  or  judgment 
passes  upon  it,  from  which  an  appeal  can  be  taken. 

2.  The  appeal  is  taken  by  George  W.  Hobart,  a  creditor,  and 
not  by  the  administrator.  This  can  be  done  only  when  the  admin- 
istrator declines  to  appeal.     Comp.  Stat  354,  §  27. 

3.  If  the  appeal  was  properly  taken  by  the  creditor,  no  such 
bond  was  given  as  the  statute  requires.  A  bond  is  required  as 
well  to  secure  the  estate  from  damages  and  costs,  as  to  secure  the 
intervening  damages  and  costs  to  the  adverse  party.  Comp.  Stat 
354,  §  27.  In  this  case,  the  condition  of  the  bond  is  to  "  answei* 
and  pay  all  intervening  damages  occasioned  by  said  appeal,  together 
with  the  costs."  Whether  this  is  intended  to  secure  the  estate  from 
damages,  or  the  adverse  party,  does  not  appear.    It  is  such  a  snb^ 
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Btandal  departure  fitMn  the  requirement  of  the  statue  that,  for  thi^ 
reason,  the  appeal  was  properly  dismissed. 

The  appeal  and  bond  being  a  statutory  regulation,  any  departure 
from  the  statute,  or  any  omission,  renders  the  proceeding  void,  as 
in  ease  of  a  replevin  bond«  Campbell  v.  Marcy,  Orange  County 
Supreme  Court,  1855. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  question  in  this  case,  whether  an  ap- 
peal is  allowable,  from  the  report  of  the  commissioners  of  the  pre- 
sentation of  a  contingent  claim,  seems  to  us  decisive  of  this  case. 

It  is  apparent  that  it  was  not  expected  these  contingent  claims 
would  be  allowed  by  the  eommissioners,  in  the  first  instance,  and, 
unless  allowed  to  the  amount  of  $20  or  more,  no  appeal  lies. 

The  45th  section  of  the  52d  chapter  of  the  Compiled  Statutes, 
expressly  provides  that,  if  the  claims  shall  become  absolute,  and  be 
disputed  by  the  executor,  &c.,  it  may  be  proved  before  the  same 
board  of  commissioners,  or  a  new  boards  to  be  appointed  for  that 
purpose,  ^  in  the  same  manner  as  if  presented  for  allowance  before 
the  commissioners  had  made  their  report"  This  is  obviously  the 
allowance  of  the  claims,  and  the  first  allowance  contemplated  by 
the  statute.  And  clearly  no  appeal  lies,  except  from  an  aUowanoe. 
For  this  reason,  we  think  the  appeal  was  correctly  dismissed. 

We  have  spent  no  time  in  regard  to  the  other  questions.  The 
probability  is,  perhaps,  that  we  might  get  along  with  the  question 
as  to  the  bond,  by  regarding  it  as  not  properly*  arising  upon  motion 
to  dismiss,  but  to  be  brought  to  the  notice  of  the  court  by  some 
specific  plea,  and  by  the  party  interested  in  having  the  defect  sup* 
plied.  This  bond  is  probably  well  enough,  as  to  the  creditor,  being 
in  the  very  words  of  the  statute,  as  to  the  creditor  appealed  against^ 
<<  to  secure  intervening  damages  and  additional  costs."  But  it  ia 
defective,  in  not  containing  a  provision  to  indemnify  the  estate 
from  loss.  This  omission  will  not  probably  render  the  bond  void, 
as  to  creditors.  And,  if  the  estate  do  not  choose  to  interfere,  it  is, 
perhaps,  questionable  how  far  the  creditor  can  be  allowed  to  object 
to  the  bond  on  account  of  a  defect,  in  no  way  affecting  his  interests 

As  to  the  right  of  the  creditor  to  appeal  against  another  creditor's 
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aUowance,  there  is  do  doubt  of  its  being  given  in  terms  bj  the  stat^ 
ate,  in  case  the  executor  or  administrator  declines  to  appeaL  And 
if  no  claim  was  made  by  the  executor  or  administrator  to  appeal  or 
prosecute  in  his  own  behalf,  we  ought,  probably,  to  infer  that  the 
appeal,  by  this  creditor,  was  allowed  because  the  administrator 
^declined  to  appeal." 
Judgment  affirmed     * 


David  Esdon  v,  Everett  Colburn. 
Landlord  and  tevumt. 


/ 


A  provision,  in  a  lease  of  a  flum  upon  shares,  that  the  produce  is  to  be  at  the  eon«> 
trol  of  the  lessor  until  sold^  will  enable  the  lessor  to  hold  the  crops  raised  on  the      I 
place,  against  -an  attachment  of  them  "bj  a  creditor  of  the  lessee,  until  they  are     / 
divided  or  sold,  or  all  the  Btipalations  on  the  part  of  the  lessee  are  performed,    / 
for  the  aeearity  'Of  which  tbe  provision  was  made. 

If  the  rights  of  the  lessee,  under  such  a  lease,  to  a  part  of  the  crops  deposited  In  the 
bamj  upon  the  fkrm  oconpied  by  him,  are  sold  and  transferred  to  the  lessor,  upon 
a  settlement  between  them,  no  removal  of  the  property  or  change  in  Us  l^osaessioa 
will  be  necessary  to  perfect  the  lessor's  right  to  it. 

Trover  for  five  tons  of  hay.  Plea,  the  general  issue  ;  trial  by 
jury,  June  Term,  1855, — Poland,  J.,  presiding. 

Upon  the  trial  the  following  facts  were  proved.  On  the  Slst 
day  of  March,  1852,  William  Warden  and  his  wife  leased  to 
Chester  Johnson  a  farm  in  Newbury,  for  one  year,  to  carry  on  at 
the  halves,  the  lease  being  in  writing,  the  principal  provision  in  it 
being  as  follows :  ^'  said  Johnson  is  to  have  said  farm  and  stock  by 
^  the  halves,  to  have  one-half  of  the  increase  and  produce,  and  bear 
^'  one-half  of  the  loss :  said  stock  and  produce  at  the  control  of 
^  said  Warden,  until  sold :  said  Johnson  is  to  carry  on  said  farm 
^  in  a  good  workmanlike  manner,"  &c. 

At  the  end  of  the  year  it  was  agreed  between  them  that  Johnson 
should  carry  on  the  farm  another  year  upon  the  same  terms  as  the 
year  before.    The  hay  in  question  was  cut  on  said  farm  by  John- 
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son,  in  the  summer  of  1853,  and  placed  in  the  bam  upon  the  same 
hxm  upon  which  he  lived.  On  the  24th  of  Noyember,  1853^ 
Warden  and  Johnson  made  a  settlement  in  relation  to  the  products 
raised  on  the  farm,  and,  bj  the  terms  of  the  settlement,  the  haj  in 
question  was  to  be  the  property  of  Warden. 

Immediately  after  the  said  24th  of  November,  Warden  adver- 
tised that  on  the  7th  day  of  December,  1853,  he  would  sell  said 
hay,  and  some  other  property,  at  public  auction,  on  the  farm  in 
question.  On  the  morning  of  the  7th  of  December,  1853,  Clark 
&  Co.,  creditors  of  Johnson,  prayed  out  a  writ  in  their  favor  again&t 
said  Johnson,  which  one  Peach  was  duly  authorized  to  serve,  who 
with  James  White,  a  member  of  the  firm  of  Clark  &  Co.,  went  to 
the  hxm.  where  Johnson  was  still  living,  and  to  the  bam  where  the 
hay  was,  looked  at  it,  and  told  Johnson  that  he  attached  it 

Shortly  after  this.  Warden,  with  the  plaintiff  and  others,  came 
there  for  the  purpose  of  proceeding  with  the  auction  sale  and,  after 
selling  some  stock,  proceeded  to  sell  the  hay.  Peach  then  informed 
Warden  and  all  others  present  that  he  had  attached  the  hay  in 
question,  and  forbid  their  selling  the  same.  Warden,  however 
ordered  his  auctioneer  to  proceed  with  the  sale,  which  he  did,  and 
the  plaintiff  bid  off  the  hay  in  question  and  gave  Warden  his  note 
for  the  amount.  Clark  &  Co.  obtained  a  judgment  against  John- 
son on  the  3d  of  January,  1854,  and  took  out  their  execution  upon  * 
which  the  hay  was  advertised  and  sold  to  the  defendant  who  soon 
after  removed  and  used  it.  Upon  these  facts  the  county  court 
directed  the  jury  to  return  a  verdict  for  the  defendant,  to  which  the 
plaintiff  excepted. 

A,  M.  Dickey  and  C  B,  Leslie  for  the  plaintiff. 

J*  Potts  for  the  defendant 

The  opinion  of  the  court  was  delivered  by 

IsHAu,  J.  The  hay  in  question  was  grown,  during  the  year 
1853,  upon  the  land  occupied  by  Johnson  as  lessee,  and  was  depos- 
ited in  the  bam  standing  upon  the  leased  premises.  The  plaintiff 
claims  the  property  under  a  purchase  of  it  from  Warden,  the  lea- 
8or»  on  the  7th  of  December  in  that  year.    The  defendant  daims 
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it  under  the  sale  of  the  property  on  execution,  in  favor  of  Clark 
&  Co.,  against  Johnson.  The  attachment  of  Clark  &  Co.  was 
made  on  the  morning  of  the  day  the  property  was  sold  to  the 
plaintiff  bj  Warden,  and  of  which  the  plaintiff  had  notice  at  the 
time  of  his  purchase.  The  principal  question  arises,  whether  the 
haj  was  the  property,  of  Warden  or  of  Johnson,  at  the  time  the 
attachment  was  made. 

As  a  general  rule,  a  tenant  is  regarded  as  a  joint  owner  of  the 
crops  and  proceeds  of  the  farm  occupied  by  him,  under  a  lease 
providing  that  they  are  to  be  equally  divided  between  himself  and^ 
his  landlord.  The  tenant,  in  such  case,  has  an  interest  in  the 
crops  which  may  be  taken  on  execution  and  sold  for  the  payment 
of  his  debts.  That  rule  would  give  Johnson  a  right  to  a  portion 
of  this  hay,  unless  his  right  to  it  is  otherwise  affected  by  some  ex- 
press stipulation  of  the  parties  in  the  lease.  In  the  case  of  Smith 
V.  Atkins,  18  Vt.  461,  it  was  held,  that  a  stipulation  in  a  lease  that 
the  crops  and  produce  of  the  land,  raised  during  the  term,  shall  be 
the  property  of  the  lessor,  is  a  legal  and  valid  provision,  and  that 
it  will  enable  the  lessor  to  hold  the  crops  against  the  creditors  of 
the  lessee.  The  general  doctrine  was  held,  that  a  lessor,  under 
such  a  provision  in  a  lease,  may  have  a  general  property  in  the  pro- 
ducts of  the  land  though  they  are  thereafter  to  be  grown.  The  lessor 
may  be  accountable  to  the  lessee  for  the  value  of  one-half  of  the  pro- 
duce, but  the  lessee  has  no  legal  title  or  interest  in  the  crops  ;  he 
does  not  stand  as  a  joint  owner  with  the  lessor.  If  such  an  agree- 
ment is  valid  when  made  to  secure  the  payment  of  rent,  it  should 
be  regarded  as  equally  valid  when  it  is  made  to  secure  the  perform- 
ance of  other  covenants  in  the  lease.  In  this  case,  the  lease  pro- 
vides that  Johnson  is  to  have  one-half  of  the  increase  and  produce 
arising  from  the  use  of  the  farm  and  property  leased,  and  that  the 
stock  and  produce  is  to  be  at  the  control  of  said  Warden  until  sold. 
This  provision,  though  not  so  full  in  its  language  as  in  the  case  of 
Smith  V.  Atkim,  is  free  from  any  reasonable  doubt  as  to  the  inten- 
tion of  the  parties.  Their  object  manifestly  was  to  cut  off  the  joint 
ownership  of  the  crops  and  produce  of  the  land,  and  vest  the  entire 
control  and  ownership  over  it  in  Warden.  That  provision  could  have 
been  inserted  for  no  object  but  to  secure  the  performance  of  the 
other  covenants  in  the  lease  by  the  lessee,  and  for  the  purpose  of 
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protecting  the  property  from  any  improvident  use  or  sale  of  it^ 
and  also  to  prevent  its  being  taken  from  the  premises  by  the  cred-» 
itors  of  the  lessee,  before  the  claims  of  the  lessor  Were  satisfied. 
In  that  view  of  the  case,  Johnson  had  no  interest  in  the  hay  of 
other  crops,  while  growing  upon  the  land,  nor  after  they  were 
harvested.  His  right,  under  the  lease,  was  only  to  his  share 
of  the  money,  after  it  had  been  sold.  Johnson  had,  therefore,  no 
attachable  interest  in  the  hay ;  no  lien  was  acquired  upon  it  by 
the  attachment  of  Clark  &  Co.,  and  no  title  passed  to  the  defend-^ 
ant  by  its  sale  on  their  execution*  That  doctrine  was  the  principal 
ground  on  which  the  case  of  Smith  v.  Atkins  was  decided,  and  we 
think  it  must  determine  the  result  of  this  case. 

The  settlement  between  Warden  and  Johnson,  on  the  24th  of 
November,  and  before  the  attachment  of  this  hay  by  Clark  Sc  Co., 
is  satisfactory,  not  only  as  to  the  right  of  the  plaintiff  to  this  prop- 
erty, but  also  in  showing  what  was  the  understanding  of  the  par* 
ties  in  relation  to  it  There  is  no  pretence  but  that  the  settlement 
was  just,  as  between  Warden  and  Johnson ;  nor  have  any  sugges- 
tions been  made  that  the  arrangement  was  effected  ta  defraud  the 
creditors  of  Johnson.  The  substance  and  effect  of  that  arrange- 
ment was  an  appropriation  of  a  portion  of  the  products  of  the 
land,  in  satisfiaction  of  the  claim  which  Johnson  would  have  had 
for  the  money,  on  the  sale  of  the  property  by  Warden ;  in  other 
words,  Johnson  took  a  certain  quantity  of  the  produce  of  the  land, 
instead  of  waiting  for  the  money  on  a  sale  of  the  property.  John- 
son had  no  interest  in  the  hay,  nor  in  the  money  that  should  be 
realized  on  its  sale,  after  the  24th  of  November.  There  was  no 
need,  therefore,  of  a  removal  of  the  property,  or  any  change  in  its 
possession,  as  Johnson  never  owned  the  hay,  nor  did  Warden  stand 
as  a  purchaser  of  it  The  title  of  Warden  to  the  hay  was  perfect 
under  the  lease,  and  all  claim  on  the  part  of  Johnson  to  any  of 
the  proceeds  arising  from  its  sale,  was  cut  off  by  the  settlement  ot 
arrangement  made  between  them  on  the  24th  of  November  in  that 
year.  The  plaintiff,  we  think,  acquired  a  valid  title  to  this  hay, 
under  the  sale  of  it  to  him  by.  Warden,  and  is  entitled  td  recover 
its  value  fnun  the  defendant,  for  taking  and  converting  it  to  his 
own  use. 

The  judgment  must  be  reversed  and  the  case  remanded^ 
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The   South  Royalton  Bank  v.   Solomok   Downeb  and 

John  Blanchabd. 

Action  on  mortgage  taken  under  the  general  hanking  law. 

An  action  upon  a  bond  and  mortgage  taken  by  a  banking  Inttitation,  organized  un- 
der  the  general  banking  law  of  1861,  and  assigned  by  them  to  the  treasurer  of  the 
state,  in  pursuance  of  the  seventh  section  of  that  iaw,  cannot  be  maintained  in  the 
name  of  the  banking  institution,  until  it  is  re-assigned  by  the  treasurer  as  provided 
in  the  ninth  section  of  the  same  law. 

Ejectment  for  certain  lands  in  the  possession  of  the  defendant 
Blanchard,  as  tenant  of  the  defendant  Downer.  Daniel  Tarbell^ 
jr.,  who  was  the  owner  of  the  premises,  on  the  23d  of  February, 
1852,  mortgaged  them  to  the  plaintiffs,  to  secure  the  performance  of 
a  bond  that  day  executed  by  him  to  the  plaintiffs,  for  the  payment, 
on  the  first  of  January,  1860,  of  sixteen  hundred  dollars,  and  in- 
terest thereon  semi-annually,  or,  in  case  the  same  and  said  mort- 
gage should  be  assigned  to  the  treasurer  of  the  state  of  Vermont, 
under,  and  in  pursuance,  and  for  the  purposes  of  the  act  to  author- 
ise the  business  of  banking,  approved  November  17, 1851,  and  the 
plaintiffs  should  at  any  time  neglect  or  refuse  to  redeem  its  circu- 
lating notes  on  demand,  then,  and  in  that  case,  for  the  payment 
forthwith  of  the  whole  of  said  principal  to  the  said  treasurer.  The 
plaintiffs,  in  pursuance  of  the  provisions  of  said  act,  afterwards,  on 
the  12th  day  of  June,  1852,  assigned  said  bond  and  mortgage  to 
the  treasurer  of  the  state,  by  whom  they  had  ever  since  been  held, 
and  were  still  held.  Subsequent  to  the  giving  of  said  mortgage  to 
the  plaintiffs,  the  said  Tarbell  gave  to  the  defendant  Downer  a 
mortgage  of  the  same  premises,  to  secure  the  payment  of  certain 
notes  which  had  become  due  and  were  unpaid ;  and  after  the  breach 
of  the  condition  of  his  mortgage,  by  the  non-payment  of  said  notes, 
and  before  the  commencement  of  this  suit,  the  defendant  had,  by 
virtue  of  his  mortgage,  taken  possession  of  the  premises,  and  there- 
after occupied  them  by  his  tenant. 

Upon  these  facts,  the  county  court  decided  that  the  present 
action  could  not  be  maintained  in  the  name  of  the  plaintiffs,  to 
which  decision  the  plaintiffs  excepted. 

J.  S.  Marcy  and  J*  P.  Kidder  for  the  plaintiffs. 

The  state  treasurer  does  not  stand  in  the  relation  of  an  ordinary 
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assignee  of  the  mortgagee.  He  is  merely  the  assignee  for  a  spe* 
dfic  purpose ;  his  duties  are  limited  hj  the  statute  under  which  he 
operates.  La^s  of  1851,  No.  22,  "an  act  to  authorize  the  business 
of  banking." 

The  plaintiffs  have  the  entire  interest  in  the  lands  mortgaged ;  it 
received  the  interest  on  the  bond,  the  treasurer  having  no  control 
in  the  premises  while  the  bank  is  current  The  treasurer,  in  the 
case  at  bar,  has  no  right  incident  to  an  ordinary  assignee.  He  can- 
not recover  rents,  nor  account  to  the  mortgagor  on  his  redeeming 
the  premises ;  neither  could  a  right  of  action  accrue  against  him 
in  any  event 

The  plaintiffs  have  sufficient  title  to  sustain  ejectment  A  plain- 
tiff in  an  action  of  ejectment  will  not  be  prejudiced  by  having  ex- 
ecuted a  mortgage  deed  of  the  premises  since  the  commencement 
of  this  suit ;  Gibson  v.  Seymour  et  oL,  3  Yt  565,  and  cases  there 
cited.  The  plaintiffs  have  a  good  title  as  against  these  defendants ; 
Burton  v.  Austin  et  cd.,  4  Vt.  105. 

A  parol  assignment  of  a  debt  will  not  carry  with  it  any  right  in 
the  land  mortgaged  to  secure  the  same,  nor  entitle  the  assignee  to 
enforce  the  mortgage,  at  law,  whatever  may  be  the  effect  in  equity ; 
Parsons  v.  WeUs,  17  IVIass.  418 ;  Warden  v.  Adams,  15  do.  233. 

The  assignment  of  a  mortgage  is  invalid,  unless  it  is  accompa- 
nied by  an  actual  or  constructive  assignment  of  the  debt ;  BeU  v. 
Morse,  6  N.  H.  205 ;   Wilson  v.  Troup,  2  Cowen  195. 

In  this  case  there  is  no  pretended  assignment  of  any  deht,  nor  ia 
there  even  a  right  to  control  in  the  assignee,  except  such  as  is  given 
in  case  the  bilb  are  not  redeemed.  The  mortgage  was  primarily 
and  beneficially  to  secure  the  payment  of  interest  to  the  plaintiffs, 
and  the  interest  assigned  to  the  treasurer  is  that  of  indemnity  only, 
upon  a  contingency  which  has  not  occurred.  The  condition  having 
been  broken  by  the  non-payment  of  interest,  the  plaintiffs  have  the 
right  to  the  premises  until  that  is  paid. 

P.  T.  Washburn  and  W.  (7.  French  for  the  defendants. 

The  case  shows  that  the  pl^ntiffs  had  no  title  to  the  demanded 
premises,  at  the  commencement  of  the  suit,  or  at  the  time  of 
judgment 

Their  title  rests  upon  the  bond  and  mortgage    The  band  is  con- 
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ditioned :  1.  For  the  payment  of  the  principle  sum  at  a  day  named. 
2.  For  the  immediate  payment  of  the  principal,  if  the  bank  refuse 
to  redeem  their  bills.  The  mortgage  is  conditioned  to  secure  the 
performance  of  the  conditions  of  the  bond,  and  also  contains  cove- 
nants to  perform  the  same  conditions.  And  "  the  mortgage,"  with 
^  the  debt  therein  mentioned,"  and  ^  all  the  covenants,  agreements 
and  conditions  therein  contained,'*  was  assigned  to  the  state  treas- 
urer, and  the  assignment  was  duly  recorded. 

This  assignment'conveyed  the  legal  title  to  the  land ;  Stewart  v. 
Thompson^  3  Vt  255 ;  Pierce  v.  Brovmy  24  Vt.  165. 

The  general  banking  law  of  1851  contemplates  that  the  treas- 
urer should  hold  the  legal  title  to  the  land,  and  should  have  the 
absolute  control,  in  the  first  instance,  of  the  securities. 

If  any  interest  is  secured  to  the  plaintiffs,  it  is  certainly  equitc^ 
bte ;  but  that  will  not  enable  them  to  maintain  ejectmevU ;  Dewey 
V.  L(mg,  25  Vt  564;   Cheney  v.  Cheneyy  26  Vt  608. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  Both  parties  in  this  case  claim  title  to  the  prem- 
ises sued  for,  under  Daniel  Tarbell,  jr.  The  plaintiflk  have  the 
elder  mortgage,  and  Downer  the  junior  mortgage.  The  plaintifiTs 
are  a  banking  institution,  organized  under  the  general  banking  law 
of  1851,  and  before  this  suit  was  commenced  they  had  assigned 
to  the  state  treasurer  the  bond  and  mortgage  of  Tarbell,  under  the 
7th  section  of  the  banking  law,  which  provides  that  for  a  certain 
amount,  instead  of  stocks,  the  bank  may  secure  the  payment  of 
one-half  of  their  issues,  by  transferring  to  the  treasurer  of  the 
state  bonds  and  mortgages.  The  9th  section  provides  for  the  re- 
assignment of  any  bonds  and  mortgages,  by  the  treasurer,  to  the 
bank,  upon  other  bonds  and  mortgages,  or  public  stocks,  being 
substituted,  and,  if  the  principal  of  the  bonds  are  paid  to  the  treas- 
urer, he  may  pay  the  same  to  the  bank,  on  receiving  other  bonds 
and  mortgages.  The  11th  section  vests  the  power  of  sale  of  the 
bonds  and  mortgages,  if  need  be,  in  the  treasurer.  We  think  it  is 
dear  that  the  assignment  vests  in  the  treasurer  the  legal  title  to  the 
bond  and  mortgage,  though  in  trust,  and  the  object  of  the  statute 
requires  it  should  be  so.    It  must  follow  that,  until  a  re-assignment. 
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the  plaintiffs  cannot  maintain  this  action,  for  want  of  title.  No 
question  has  been  raised  as  to  the  want  of  suffidencj  in  the  form 
of  the  assignment. 

Judgment  of  the  court  below  affirmed* 


Samuel  Wallace  v,  Jesse  Bowen  and  Sally  Bowen. 

Inference  of  gift  to  wife  of  real  estate^  deeded  to  her,  may  he  re- 
hutted.  Resulting  trust  to  the  hushand.  Costs.  Mistake  as  to 
legal  operation  of  a  deed. 

The  priinajueie  Inference  that  a  deed,  taken  to  the  wife  of  the  person  who  pays  the 
consideration  for  it,  was  intended  as  a  gift  to  her,  may  be  rebutted  and  overcome 
bj  parol  proof  to  the  contrary ;  and  if  this  is  done  a  resulting  trust  will  exist  in  ik-> 
Tor  ot  the  husband. 

In  the  present  case,  the  orator  haying  purchased  and  paid  for  a  piece  of  land,  the 
deed  of  which  was  taken  to  his  wife,  and  the  proof  being  satisfkotory  that  it  was 
not  intended  as  an  absolute  gift  to  her;  it  was  held  that  there  was  an  implied  or 
resulting  trust,  which  a  court  of  chancery  would  execute  in  his  ikvor. 

Ho  costs  allowed  to  the  defendants  who  had  succeeded  to  the  legal  estate  as  heirs  of 
the  wife,  they  .having  resisted  the  orator's  claim,  after  being  made  aware  of  it  be> 
fore  the  commencement  of  the  suit. 

Semble.  That  if  the  husband  had  so  taken  the  deed  under  a  misapprehension  as  to 
its  legal  operation,  supposing  that  it  would  have  the  same  efRsct  as  though  taken 
to  himself  and  his  wife  jointly,  a  court  of  equity  would  be  justified  in  compelling 
the  parties  interested  to  allow  it  to  have  tiiat  operation.   Bedfixld,  Ch.  J. 

Appeal  from  the  court  of  chancery.  The  orator  alleged  that 
in  March,  1835,  he  bargained  for  a  piece  of  land,  for  which  he  was 
to  pay  $900 ;  $100  of  which  he  paid  down,  and  gave  his  notes 
for  the  remainder,  payable  at  different  times,  which  he  paid  as  they 
became  due ;  that  when  the  bargain  was  completed,  and  the  deed 
about  to  be  drawn,  his  wife  Lydia  Wallace  said  to  him,  in  a  play- 
ful manner,  that  he  had  better  have  the  land  deeded  to  her ;  and 
that,  upon  the  representatioii  of  the  person  of  whom  he  purchased, 
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and  of  the  magistrate  who  took  the  acknowledgment  of  the  deed, 
that  if  it  was  deeded  to  her  he  would  own  it  the  same  as  though  it 
was  deeded  to  himself,  he  consented,  and  the  deed  was  made  direct- 
ly to  his  wife  ;  that  his  wife  never  inherited  or  otherwise  obtained, 
or  had  any  separate  property  of  her  own,  except' a  setting  out  of 
furniture  on  commencing  housekeeping ;  and  that  the  said  $100, 
and  the  money  paid  upon  the  notes  was  the  money  of  the  orator, 
not  obtained  in  any  way  from  his  wife;  that  his  wife  died  in 
March,  1849,  leaving  no  children,  and  never  having  had  any; 
and  that  the  defendants,  her  brother  and  sister,  and  only  living 
heirs  claiming  that  she  was  the  owner  of  the  land,  had  commenced 
an  action  of  ejectment  therefor  against  the  orator,  having  full  knowl- 
edge of  the  orator's  claims,  &c;  and  prayed  that  the  defendants 
might  be  enjoined  from  prosecuting  said  action  of  ejectment,  and 
decreed  to  release  and  convey  to  the  orator  the  title  and  interest 
claimed  by  them  as  heirs  of  his  wife. 

The  defendants  answered,  insisting  that  the  purchase  of  the  laiid 
by  the  husband,  and  taking  the  deed  to  his  wife,  was  intended,  and 
operated  as  a  gift  of  the  same  to  her,  and  that  they  were  entitled 
to  it  as  her  heirs.  Their  answer  was  traversed,  and  testimony  was* 
taken  by  both  parties,  the  conclusion  deducible  from  which  being 
sufficiently  stated  in  the  opinion  of  the  court  The  court  of  chan* 
eery  decreed  substantially  in  accordance  with  the  prayer  of  the  or« 
ator's  bill,  from  which  the  defendants  appealed. 

Peck  4"  Colby  for  the  defendants. 

The  grantee  being  the  wife  of  the  orator,  the  conveyance  will  be 
presumed  to  be  a  gift  from  the  husband ;  Sugdens  Vendors,  p.  453 ; 
2  Story's  Eq.,  See's.  1202,  1203,  1204 ;  MarshaU  v.  Pierce,  12 
N.  H.  127  ;  Kingdon  v.  Bridge^  2  Vernon  67  ;  Bade  v.  AndretOy 
2  Vernon  120 ;  Glaister  v.  Glatster,  8  Vesey  189 ;  Bider  v.  Kidder, 
10  Vesey  267 ;  Dyer  v.  Dyer,  2  Cox  92 ;  Lead.  Cases  in  Eq., 
Vol  1, 162. 

P.  DiUingham  and  A,  Howard^  jr,  for  the  orator. 

The  facts  clearly  establish  a  trust  resulting,  or  arising,  by  impli- 
cation of  law,  which  is  expressly  excepted  out  of  the  statute,  requir- 
ing trusts  to  be  created  by  writing ;  Comp.  Stat.  §25,  page  387. 
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Judge  Story  says,  *'  the  clear  result  of  all  the  cases,  without  a 
single  exception,  is  that  the  trust  of  the  legal  estate  results  to  the 
man  who  advances  the  purchase  money;"  2  Story  Eq.  §1201,  4th 
edition. 

He  further  remarks,  "  that  when  the  deed  is  taken  to  a  wife  or 
child,  and  the  consideration  paid  by  the  husband  or  father,  the  pre* 
sumption,  prima  facie,  is,  that  it  is  intended  as  an  advancement  or 
gift."  We  reply  that  this  presumption  may  be  overcome  by  proof 
negativing  such  presumption — such  as  this  case  afibrds.  See  same 
book,  §1203  and  1204 ;  also  Dyer  v.  Di/er,  2  Cox  92. 

This  case  is  not  affected  by  the  statute  of  frauds  ;  parol  proof  is 
admissible  against  the  express  declaration  of  the  deed  as  to  the  con- 
sideration; Leach  V.  Leach,  10  Ves.  611;  Boyd  v.  McLean^  1 
John.  Ch.  582 ;  Botsfard  v.  Burr,  2  John.  Ch.  404 ;  Pinney  et  oL 
V.  Fellows  et  al.,  15  Vt  525. 

The  opinion*  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  There  seems  to  be  no  question,  in  the  pres- 
ent case,  but  the  plaintiff  paid  the  consideration  for  this  conveyance ; 
and  if  the  deed  had  been  taken  in  the  name  of  a  stranger,  there 
would  have  been  a  resulting  trust  in  his  favor.  But  this  being  ta- 
ken to  the  wife,  the  implied,  or  resulting  trust  which  arises  in  the 
case  of  a- stranger  is,  prima  facie,  rebutted.  But  this  implication, 
in  the  case  of  a  deed  so  taken  to  a  wife  or  child  of  the  one  paying 
the  price  of  the  land,  that  it  was  intended  as  a  gift,  is  clearly  liable 
in  its  turn  to  be  encountered  and  overcome  by  oral  evidence ;  and 
if  that  be  done,  the  trust  is  still  valid,  notwithstanding  the  statute 
of  frauds,  which,  in  this  state,  in  terms,  excepts  fix)m  its  opera- 
tion, all  resulting  trusts,  the  construction  of  the  English  statute 
being  the  same,  2  Story's  Eq.  Jurisprudence,  §  1201  et  seq.  to  §1205^ 
and  the  cases  cited  in  the  notes  ;  Pinney  v.  Fellows^  15  Yt  525. 

In  the  present  case  the  proof  satisfies  the  court,  the  deed  was 
not  mtended  as  an  absolute  gift.  It  would  then,  upon  the  face  of 
the  transaction,  stand  as  an  implied  or  resulting  trust,  in  favor  of 
the  husband,  which  a  court  of  equity  will  execute  in  favor  of  the 
husband ;  although,  at  law,  the  wife  cannot  be  the  trustee  of  the 
husband,  or  vice  versa,  their  existence  being,  in  law,  regarded  as 
identicaL    We  think,  therefore,  the  orator  is  entitled  to  have  the 
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decree  affirmed.  And  as  the  defendants  were  made  aware  of  the 
plaintiff's  claim  before  the  suit  was  brought,  and  had  opportunity  to 
inquire  into  the  validity  of  his  claim,  and  the  nature  of  the  proof  by 
which  it  was  sustained,  and  chose  to  resist  it,  we  do  not  think  they 
have  any  just  cause  of  complaint  at  the  order  of  the  chancellor,  in 
regard  to  costs.*  If  the  case  did  not  show  notice  to  them  of  the  na- 
ture and  extent  of  the  plaintiff's  claim,  and  ample  time  and  opportu- 
nity to  ascertain  its  character,  there  might  have  been  good  ground 
for  saying  the  defendants  should  recover  costs. 

I  have  taken  no  time  to  attempt  to  divine  the  precise  purpose 
of  the  parties,  in  having  the  deed  made  to  the  wife.  If  it  were  im- 
portant, one  would  naturally  enough  conjecture  that  the  plaintiff 
was  finally  prevailed  ujion  to  suffer  the  title  to  remain  in  the  wife, 
because  he  supposed,  upon  such  advice  as  he  relied  upon,  that  the 
deed  would  have  the  same  operation,  as  in  law  it  would  have  had, 
if  taken  in  the  joint  names  of  the  husband  and  wife,  and  that  the 
survivor  would  take  the  whole  land.  And  if  that  very  case  were  es- 
tablished in  proof,  it  seems  to  me  probable  that  the  cases  would  jus- 
tify a  court  of  equity  in  compelling  the  parties  interested  to  allow 
the  deed  to  have  the  operation  which  it  was  intended  to  have ;  and 
this,  notwithstanding  the  decease  of  the  wife,  and  that  the  misap- 
prehension of  the  parties,  was  as  to  the  legal  operation  of  the  deed : 
cases  of  high  authority  certainly  go  to  that  extent.  But  we  regard 
the  proof  as  justifying  the  placing  the  case  upon  the  other  ground. 

Decree  affirmed. 

*  What  this  order  waa,  whether  to  pay  the  orator's  costs,  or  merely  a  disallow- 
ance of  those  of  the  delendants,  does  not  appear  in  any  of- the  papers  ftamished  to 
the  reporter. 
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Richard  Aldbich  r.  Timothy  Mobsb. 

Statute  of  limitations. 

An  flcknowledgement  of  an  indebtedness  mast,  to  prevent  the  operation  of  the 
statute  of  limitations,  be  unaccompanied  with  the  expression  of  an  unwillingness 
and  reAisal  to  pay  it. 

In  the  present  case,  the  defendant  paid  one  of  two  Joint  owners  of  the  demand  a 
specified  sum  for  his  half,  saying  that  was  all  he  could  alford  to  pay,  and  that  he 
woald  give  the  same  for  the  other  half,  but  would  not  give  any  more.  Held  in- 
sufficient to  prevent  the  operation  of  the  statute  of  limitations. 

Debt  upon  an  allowance  of  commissioners,  in  favor  of  the  estate 
of  Josiah  W.  Rogers,  against  the  defendant,  of  which  estate  the 
plaintiff  was  administrator,  made  September  8th,  1843  for  $186.12. 
The  defendant  plead  the  statute  of  limitations,  to  which  the 
plaintiff  replied  a  new  promise,  which  was  traversed  by  the  defend- 
ant Trial  by  the  court,  June  Terry,  1855, — Poland,  J.,  pre- 
siding. 

The  plaintiff  produced  in  evidence  an  original  note  of  the  de- 
fendant, with  the  allowance  of  the  commissioners  thereon,  and  also 
a  discharge  of  one-half  of  the  debt  by  Tappan  Stevens,  and,  in 
reference  thereto,  proved  the  following  facts. 

Soon  afler  said  allowance  by  the  commissioners,  the  plaintiff 
sold  said  debt  at  public  auction,  and  the  same  was  purchased  by 
said  Stevens  for  himself  and  one  Keyes  for  the  sum  of  twenty 
dollars. 

On  the  4th  day  of  August,  1847,  Stevens  presented  the  churn 
to  the  defendant,  when  the  defendant  said  that  he  intended  to  have 
attended  the  sale ;  that  Rogers  owed  one  Tibbetts  a  large  debt, 
and  that  he  furnished  Tibbetts  the  capital,  and  it  all  came  out  of 
him  ;  but  finally  proposed  to  the  said  Stevens  that  he  would  pay 
him  what  he  paid,  ($10,)  and  give  him  $5  for  his  trouble,  if  he 
would  discharge  his  half  of  the  claim,  and  said  that  was  all  he 
could  afford  to  pay.     Stevens  accepted  the  offer,  and  thereupon 

« 

wrote  the  endorsement  or  discharge  which  appeared  on  said  note. 
At  the  same  time  the  defendant  told  Stevens,  that  he  would  give 
the  same  amount  for  Keyes*  half,  but  would  not  give  any  more ; 
and  requested  Stevens  to  make  the  proposition  to  Keyes.  Stevens 
afterwards  told  Keyes  what  the  defendant  offered  to  do,  bat  Keyes 
refused  to  accept  the  proposition. 
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Upon  these  facts  the  court  decided  that  the  deht  was  harred 
by  the  statute  of  limitations,  and  rendered  judgment  for  the  de- 
fendant. 

Exceptions  by  the  plaintiff. 

P.  DiUingham  for  the  plaintiff. 

There  can  be  no  severance  of  a  joint  debt,  so  that  a  payment, 
part  payment,  admission  of  the  debt,  or  new  promise  made  to  one, 
will  not  be  equally  good  to  the  other,  in  taking  the  case  out  of  the 
statute  of  limitations. 

Here  was  a  sufficient  acknowledgement  of  the  debt  to  Stevens, 
to  take  the  case  out  of  the  statute.     Okolt  v.  Scales,  3  Yt.  173. 

Here  was  also  a  part  payment,  which  would  save,  the  debt 
from  the  statute.     Strong  v.  Mc  Cannell,  5  Y t.  338. 

At  all  events,  the  offer  to  pay  Keyes  fifteen  dollars,  though  ac- 
companied by  a  refusal  to  pay  more,  removed  the  statute  bar  as  to 
so  much ;  and  for  that  the  plaintiff  should  have  recovered.  Phelps 
V.  Stewart  ^  Wood^  12  Yt.  256. 

A.  M.  Dickey  and  X.  B,  Peck  for  the  defendant. 

There  was  no  error  iu  the  county  court,  for  the  testimony  shows 
that  the  defendant  would  give  $15  to  be  discharged  firom  Keyes' 
half  of  the  debt,  and  would  give  no  more. 

In  order  to  take  a  case  out  of  the  statute  of  limitations,  there 
must  be  an  acknowledgement  of  the  debt  as  still  due,  with  an  ap- 
parent willingness  to  remain  liable  for  it,  or,  at  least,  without  an 
avowed  intention  to  the  contrary.  Here  the  defendant  openly  de- 
clared his  determination  not  to  pay  more  than  the.  $15,  saying  he 
ought  not  to  pay  anything.  Phelps  v.  Stewart  et  oLy  12  Yt  256* 
Carruth  v.  Page^  22  Yt  179.  Brainard  v.  Buck  et  als^  25 
Yt  573. 

The  opinion  of  the  court  was  delivered  by 

IsHAH,  J.  This  is  an  action  of  debt  on  an  aUowance  of  com- 
missioners. The  claim  was  allowed  on  the  8th  of  September, 
1843,  and  a  balance  was  found  due  from  the  defendant  to  the  estate 
of  Josiah  W.  Rogers,  on  which  the  plaintiff  is  administrator.  To 
this  daim  the  defendant  has  pleaded  the  statute  of  limitations. 
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The  question  arises,  whether  the  statute  bar  has  been  removed  by 
a  subsequent  promise  to  pay  the  debt  It  appears  that  soon  after 
the  allowance  by  the  commissioners,  this  claim,  together  with  the 
effects  of  that  estate,  were  sold  at  public  auction,  by  the  adminis* 
trator,  to  Stevens  and  Keyes,  for  the  sum  of  twenty  dollars.  Under 
that  sale,  Stevens  and  Keyes  became  the  joint  owners  of  this 
claim. 

To  avoid  the  statute  of  limitations,  it  was  proved,  that  on  the 
4th  of  August,  1847,  Stevens  presented  this  claim  to  the  defend- 
ant. The  defendant  then  proposed  to  pay  him  what  he  had  paid 
for  hit  part  of  the  claim,  being  ten  dollars,  and  five  dollars  in  addi- 
tion for  his  trouble,  if  he  would  discharge  his  half  of  the  debt^ 
and  said  that  that  was  all  he  could  afford  to  pay.  The  proposal 
was  accepted  by  Stevens,  and  on  the  payment  of  that  sum  by  the 
defendant,  Stevens  discharged  him  from  one-half  of  the  claim.  At 
the  same  time,  the  defendant  told  Stevens  that  he  would  give  the 
same  sum  to  Keyes  for  his  half  of  the  claim,  but  would  not  give 
any  more,  and  requested  Stevens  to  make  that  proposition  to  him. 
The  general  principle  governing  cases  of  this  character,  is  well 
settled  in  this  state.  To  remove  the  statute  bar,  there  must  not 
only  be  an  acknowledgement  of  a  subsisting  debt,  but  it  must  not 
be  accompanied  with  any  unwillingness  to  pay  it ;  for  an  implied 
promise,  at  least,  to  pay  the  claim,  is  necessary  to  prevent  the  op- 
eration of  the  statute.  On  the  application  of  this  principle  to  this 
ease,  it  is  clear  that  the  statute  bar  is  not  removed  from  this  claim 
by  the  transaction  which  took  place  with  Stevens.  The  proposal 
to  pay,  and  the  actual  payment  of  ten  dollars,  was  not  made  under 
those  circumstances  from  which  a  promise,  express  or  implied,  can 
be  inferred,  to  pay  the  balance  of  the  debt ;  and  his  statement,  that 
that  was  all  he  could  afford  to  pay,  was  an  express  declaration  of  his 
unwillingness  to  pay  the  remainder  of  the  claim.  The  proposal 
to  pay  the  same  to  Keyes,  which  Stevens  was  authorized  to  make 
to  him,  was  accompanied  with  the  declaration  that  he  would  pay  no 
more.  That  cannot  be  considered  as  an  acknowledgement  of  a 
subsisting  indebtedness  on  that  claim,  and  a  willingness  to  pay  it ; 
every  feature  of  the  testimony  rebuts  such  an  inference.  It  was 
merely  an  offer  to  compromise  the  matter  on  those  terms,  accom- 
panied with  an  express  refusal  to  pay  any  more.    As  Keyes  re- 
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fused  to  accept  the  proposal  made  by  the  defendant,  the  plaintiff, 
for  his  benefit,  cannot  recover  the  sum  which  was  offered  as  a  com- 
promise of  the  matter.  We  think  the  evidence  is  insufficient  to 
remove  the  statute  bar. 

The  judgment  of  the  county  court  is  affirmed. 


Amos  Notes  r.  The  Estate  of  Benjamin  Hall. 

Taxes  paid  recoverable  in  an  action  on  booh  Statute  of  Umita' 
tions.  Notes  included  under  the  tenn  claims,  Error  in  settle- 
ment. 

The  plalDtiff,  a  constable,  bad  for  collection  several  taxes  against  the  intestate,  be 
tween  whom  and  the  plaintiflT there  were  running  and  mutual  accounts,  and  it  was 
understood  that  these  taxes  should  be  settled  for  as  a  matter  of  deal  and  account 
between  them  in  the  settlement  of  their  other  accounts;  and  the  plaintiff  paid  over 
the  amount  of  the  taxes  without  collecting  them.  Held  that  he  might  recover  the 
amount  so  paid  in  an  action  on  book  account. 

A  mutual  agreement  between  two  persons  that  they  will  take  no  advantage  of  tha 
statute  of  limitations  having  run  upon  the  other's  claims,  but  that  they  will  there- 
after settle  without  objection  on  that  account,  will  prevent  the  operation  of  that 
statute;  and  the  expression  of  the  opinion,  by  one  of  them,  that  there  will  not  be 
anything  due  fl'om  bim  upon  such  a  settlement,  will  have  no  elfect. 

Notes  held  by  one  party  against  the  other,  would  be  included  under  the  term 
"  claims"  in  such  an  agreement. 

Upon  a  partial  wttlement,  the  amount  of  the  intestate's  account  was  ascertained  and 
a  due-bill  given  for  it,  which  included  items  which  the  plaintiff  had  previously  paid 
to  a  third  person  who  was  authorized  to  receive  it.  Held  that  the  fact  of  such  a 
previous  payment  might  be  shown,  and  that  its  effect  was,  not  to  vary  the  oporation 
of,  or  contradict  the  due-bill,  but  to  establish  a  valid  offset  to  so  much  of  it. 

Appeal  from  the  decision  and  report  of  the  commissioners  up- 
on the  intestate's  estate.  The  plaintiff  filed  a  declaration  on  book, 
and  also  upon  certain  notes.  An  auditor  was  appointed  and,  by 
agreement,  all  the  claims  upon  either  side  were  referred  to  his  de- 
cision, and  he  reported  the  following  facts  in  reference  to  the  claims 
which  were  disputed. 

Under  his  declaration  on  book,  the  plaintiff  claimed  to  recover 
the  amount  of  several  taxes  assessed  against  the  intestate. 
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The  plaintiff  was  constable  and  collector  of  taxes  in  the  town  of 
Tunbridge,  (where  both  parties  resided,)  from  1828  to  1838,  ex-- 
cepting  the  year  1832 ;  and  the  taxes  charged,  were  legally  assessed 
to  the  intestate,  and  he  was  liable  to  pay  them.  They  were  nev- 
er charged  to  him  upon  any  accomit  book  by  the  plaintiff,  and  no 
other  account  of  them  was  kept  by  the  plaintiff  than  retaining  them 
upon  the  tax-bills,  without  crossing  or  cancelling  them  as  he  did  in 
case  of  payment  The  plaintiff  produced  the  original  tax-bills, 
showing  all  the  taxes  charged  for  in  his  account,  except  items  No^^ 
1  to  4,  inclusive.  The  deceased  had  an  accruing  account  with  the 
plaintiff  during  all  the  time  covered  by  the  plaintiff's  account,  and 
it  was  understood  by  the  parties  that  these  taxes  should  be  adjusted 
and  settled  with  their  other  accounts,  as  matters  of  mutual  deal  and 
account,  and  they  remained  uncollected  with  the  mutual  expecta- 
tion that  they  would  be  settled  in  that  way ;  and  the  pkuntiff,  as 
collector,  settled  with  the  town  and  treasurer  from  year  to  year, 
and  paid  over  the  amount  of  all  these  taxes. 

The  plaintiff  claimed  to  recover  the  amount  of  two  notes,  (not 
negotiable,)  given  by  the  intestate  to  the  plaintiff,  January  20, 
1843,  f6r  $209.19  and  interest,  after  April  1,  1843,  to  which  there 
was  no  objection  interposed  except  the  statute  of  limitations,  which 
was  urged  against  this  and  all  the  items  of  the  plaintiff's  account. 

On  the  20th  day  of  March,  1843,  the  parties  were  together  at 
G.  Rolfe's  office  in  Tunbridge,  to  settle  their  accounts ;  they  looked 
over  the  intestate's  accounts  to  that  date,  and  agreed  upon  it» 
amount  at  $212.21,  and  not  having  time  to  complete  the  settlement, 
and  adjust  the  plaintiff's  account  also,  they  postponed  it  to  some 
future  time,  but  wrote  upon  the  defendant's  book  as  follows. 

^  March  20,  this  day  settled  this  book  by  due^bill  to  Hall,  and 

made  the  same  even  up  to  this  date,  $212.21. 

Benj.  Hall, 

Aho8  Notes;" 

And  thereupon  a  due-bill  was  written  and  signed  as  follows. 

*"  $212.21,  March  20,  1843.     Due  Benjamin  Hall,  on  demand, 

two  hundred  and  twelve  dollars  and  thirty-one  cents  to  apply  od 

settlement 

Witness,  G«  Rolfe.  Amos  Notes.^ 

And  they  then  called  Mr.  Bolfe  to  witnese  that  they  had  proceed- 
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ed  80  far  in  their  settlement ;  and  as  they  could  not  finish  it,  the 
parties  botli  agreed,  and  desired  Rolfe  to  recollect  that  as  some  of 
their  deal  was  outlawed,  or  becoming  so,  neither  of  them  would 
take  any  advantage  of  the  statute  of  limitations  having  run  upon 
the  others  claims,  but  that  they  would  thereafter  settle  without  ob- 
jection oii  that  account  « 

The  parties  then  seperated,  and  each  party  occasionally,  for  some 
three  years  (x*  more  after  this,  asked  Rolfe  if  he  recollected,  and 
wished  him  to  remember  their  agreement  in  relation  to  waiving  the 
statute  of  limitations* 

The  plaintiff  afterwards  called  upon  the  intestate,  a  short  time 
previous  to  the  expiration  of  six  years  from  the  giving  of  the  two 
notes  of  $209,  for  the  purpose  of  renewing  them,  and  adjusting 
their  accounts,  when  the  intestate  told  him  he  could  not  then  settle 
with  him,  but  would  when  he  was  able,  but  that  he  should  not  be 
owing  him  on  settlement ;  and  th^  plaintiff  about  this  time,  and  be* 
fore  the  statute  had  run  on  these  notes,  employed  Mr*  Sturtevant 
to  go  and  talk  with  the  intestate  about  them  and  their  accounts^  and 
he  did  so ;  and  then  the  intestate  told  Sturtevant  that  it  would  not 
do  for  Noyes  to  sell  those  notes,  as  he  (Hall)  had  offsets  to  them, 
but  expressed  a  willingness  to  settle,  and  wished  Sturtevant  to  as- 
sist them  to  settle,  but  said  he  did  not  owe  Noyes  anything.  This 
conversation  was  in  1848  or  1849.  Some  time  in  the  spring  of 
1851,  Andom  B.  Noyes,  a  son  of  the  plaintiff,  asked  the  intestate 
why  he  did  not  settle  with  his  father,  to  which  the  intestate  replied 
that  he  had  once  commenced  a  settlement  with  him,  but  there  were 
some  things  outlawed  on  both  sides,  and  they  agreed  not  to  take 
any  advantage  of  the  outlawing,  and  that  he  was  ready  to  settle 
any  time  when  his  father  was. 

The  principal  claim  in  favor  of  the  intestate,  was  for  the  amount 
of  the  above  mentioned  due-bill,  to  the  allowance  of  which  the 
plaintiff  did  not  object,  but  claimed  a  deduction  from,  or  ofiset  to  it 
of  $15.43,  which  was  charged  in  the  intestate's  account  for  the 
work  of  one  Wheeler,  and  included  in  the  amount  for  which  the 
due-biU  was  given ;  and  in  reference  thereto,  the  following  facts 
appeared. 

The  defendant  owned  a  carding  and  cloth-dressing  establishment, 
which  Wheeler  carried  on,  but  on  what  terms  or  conditions,  did 
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not  appear.  Said  Wheeler  had  the  charge  of  the  establishmentv 
and  did  such  custom  work  as  was  brought  in ;  and  among  other 
things,  did  work  for  the  plaintiff  to  the  amount  of  $15.43,  and  the 
plaintiff  let  Wheeler  have  such  articles  of  provisions  and  produce 
as  he  wanted  to  some  over  two  dollars  more  than  Wheeler  charged 
for  the  work,  expecting  the  same  to  go  in  payment  therefor,  and 
charged  the  same  to  Wheeler  on  his  book.  Finding  the  work 
charged  bj  the  defendant,  at  the  time  of  the  giving  of  said  due-bill^ 
he  objected  to  it,  and  informed  the  defendant  that  he  had  paid 
Wheeler  for  the  sum  ;  and  thereupon  the  parties  stopped  for  the 
plaintiff  to  ascertain  about  the  charges  by  sending  to  Wheeler. 
The  plaintiff  sent  a  copy  of  his  account  to  Wheeler,  and  Wheeler 
returned  to  him  a  receipt  for  the  same,  amounting  to  about  two 
dollars  more  than  the  $15.43,  charged  for  Wheeler's  work. 

The  defendant  objected  to  the  testimony  in  relation  to  the 
amount  of  the  Wheeler  receipt,  and  the  agreement  to  deduct  that 
amount  from  the  $212.21,  on  the  ground  that  parol  evidence  was 
inadmissible  to  alter,  vary,  or  explain  the  writing  of  the  parties  u|>» 
on  the  defendants  book,  but  the  objection  was  overruled  and  the 
testimony  admitted, 

All  of  the  foregoing  items ;  viz,  the  charges  for  the  taxes,  the 
notes  and  the  $15.43,  were  allowed  in  favor  of  the  plaintiff  by  the 
auditor  and  referee,  and  also  by  the  county  court.  Exceptions  by 
the  defendant 

W.  Hehard  for  the  defendant. 

The  taxes  charged  in  the  plaintiff's  account  were  not  proper 
subjects  of  book  account,  and  cannot  be  recovered  in  that  form  of 
action.  There  was  no  money  or  other  thing  delivered,  for  which 
the  right  to  charge  subsisted  ;  Slassan  v.  Davis  et  at,  1  Aiken  73 ; 
Nason  v.  Crocker,  11  Vt.  463  ;   Carpenter  v.  Ddle^  13  Vt  578. 

The  distinction  between  what  may  and  what  may  not  be  charged 
on  book,  is  to  be  drawn  from  the  character,  and  not  from  the 
amount  of  the  deal ;  Leach  et  al  v.  Shepard,  6  YU  363. 

These  taxes  were  never  charged  to  Hall ;  and  if  Mr.  Hall  was 
ever  liable  to  him  on  account  of  these  taxes,  it  must  be  established 
in  some  common  law  action. 

The  whole  account,  on  both  sides,  is  outlawed.    A  promise  to 
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waive  the  statute  would  only  amount  to  a  new  promise,  and  would 
run  but  six  years  ;  Munson  v.  Eicej  18  Vt  53. 

To  take  the  debt  out  of  the  statute  by  an  acknowledgment,  there 
must  be  no  expressed  unwillingness  to  remain  liable  for  the  debt ; 
Phelps  V.  Stewart  et  al,  12  Vt.  256. 

Hall  on  every  occasion  protested  that  the  was  not  owing  Noyes. 
When  the  defendant  denies  his  indebtedness,  it  is  virtually  deny- 
ing the  justice  of  the  claim  ;  and  in  such  case,  an  agreement  not  to 
take  advantage  of  the  statute  is  not  a  sufficient  acknowledgement 
to  avoid  the  operation  of  the  statute ;   CarnUli  v.  Paige,  22  Vt.  179. 

But  whether  the  acknowledgement  was  sufficient  to  remove  the 
statute  bar  in  i  elation  to  the  account  or  not,  it  could  have  no  sucli 
effect  upon  the  notes. 

The  only  evidence  of  a  new  promise  in  relation  to  the  notes, 
came  from  Mr.  Sturtevant.  Hall  said  to  Sturtevant  that  ^^  it  would 
not  do  for  Noyes  to  sell  those  notes,  as  he  had  an  offset  against 
them ;"  equivalent  to  saying  ^  they  are  paid."  This  is.  the  same 
docti*ine  contained  in  Carruth  v.  Paige,  above  cited. 

^he  item  of  $15.43  was  improperly  allowed. 

G.  Rolfe  and  C,  M.  Lamb  for  the  plaintiff. 

The  facts  found  by  the  auditor  and  referee  bring  this  case 
within  the  rule  established  by  numerous  authorities  in  this  state 
that  an  admission  of  a  present  indebtedness,  or  an  acknowledge- 
ment of  subsisting  demands,  or  the  expression  of  a  willingness  to 
settle  and  adjust  existing  accounts  and  demands,  is  equivalent  to  a 
promise  to  pay,  and  thus  takes  the  case  out  of  the  operation  of  the 
statute  of  limitations  ;  Olcott  v.  Scales,  3  Vt.  173  ;  Barlow  v.  Bel- 
lamy,  7  Vt  54;  Phelps  v.  Stewart,  12  Vt.  256 ;  Blake  v.  Parle- 
man,  13  Vt  574 ;  Chapin  v.  Warden,  15  Vt  560 ;  MinJcUr  v.  EsL 
of  Minkler,  16  Vt  194;  Carruth  v.  Paige,  22  Vt  179  ;  and  in 
such  case,  the  opinion,  belief,  or  protestation  even,  of  the  party 

« 

promising,  that  he  does  not  owe,  will  not  alter  his  liability  in  this 
respect;   Williams  y,  Finney,  16  Vt'297;  Paddock  v.  Colby,  18 
Vt  485 ;  Burtim  v.  Stevens,  24  Vt  131 ;  Cooper  v.  Parker,  25.Vt ' 
502. 

The  plaintiff's  claim  for  the  amount  of  the  Wheeler  receipt  was 
properly  allowed.     From  the  fiacts,  as  detailed,  the  auditor  must 
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have  found  that  the  defendant  had  no  right  to  claim  this  of  the 
plaintiff,  and  that  the  defendant  agreed  to  deduct  it  from  the 
amount  minuted  on  the  defendant's  hook,  on  the  production  of  a  re- 
ceipt from  "Wheeler;  and  the  county  court  in  accepting  the  re- 
port, must  have  found  the  same  facts  directly,  or  must  have  infer- 
red such  facts  from  matters  stated  by  the  auditor  and  referee  in 
his  report,  and  their  judgment  therein  will  not  be  disturbed  in 
this  court;  Stone  et  als  v.  Foster,  16  Vt.  546;  Birchard  ei  a/ v. 
Palmer,  18  Vt  203  ;  Barber  v.  Britton  et  aZ,  26  Vt  112. 

The  tendency  of  the  testimony  was  not  "  to  alter,  vary  or  ex- 
plain the  writing  of  the  parties,"  but  to  prove  an  independent  fact ; 
that  is,  an  agreement  to  refund  the  amount  on  producing  Wheeler's 
receipt,  which  amount  the  defendant  was  not  entitled  to  retain ; 
1  Grecnleaf 's  Ev.  Sec.  284. 

The  opinion  of  the  court  was  delivered  by, 

Bennett,  J.  "We  see  no  reason  why,  from  the  facts  reported,  the 
plaintiff  may  not  recover,  in  this  form  of  action,  for  the  amount  of  the 
monies  paid  by  the  plaintiff  for  the  taxes  which  he  had  in  his  hands, 
for  collection,  against  the  intestate.  There  were  all  the  time  mu- 
tual and  running  accounts  between  the  parties,  and  the  case  finds 
that  it  was  understood  between  them  that  the  taxes  should  be  ad- 
justed and  settled  with  their  other  accounts,  as  matters  of  mutual 
deal  and  account 

We  think  the  defense  set  up  under  the  statute  of  limitations  can 
not  succeed.  In  March,  1843,  the  parties  conmienced .  a  settle- 
ment of  their  dealings,  and  found  the  amount  of  Hall's  claims 
against  the  plaintiff  to  be  $212.21,  and,  not  having  time  to  complete 
the  settlement,  the  plaintiff  gave  the  intestate  his  due  bill  for  that 
sum,  to  apply  on  settlement,  and  it  was  then  agreed  that  ^  neither 
party  would  take  any  advantage  of  the  statute  of  limitations  liaving 
run,  or  being  about  to  run  upon  the  other's  claims,  but  would  there- 
after settle  without  any  objection  on  that  account"  It  is  evident, 
from  the  facts  reported,  which  may  be  referred  to,  that  this  agree- 
ment was  kept  upon  foot  by  the  parties,  at  least  down  to  the  spring 
of  1851,  when  Hall  said  to  the  plaintiff's  son  that  he  and  the 
plaintiff  had  a  settlement  to  make,  and  that  there  were  some 
things  outlawed  on  both  sides,  but  they  had  agreed  to  take  no  ad- 
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vantage  of  the  statute  of  limitations,  and  that  he  was  readj  to 
settle  at  an  j  time.  The  notes  in  question  are  included  in  the 
term  claims,  and  were  clearly  within  the  agreement  of  the  parties, 
excepting  them  from  the  effect  of  tiie  statute  of  limitations.  The 
opinion  that  Hall  may  have  expressed  that  he  should  not  be  owing 
the  plaintiff  upon  a  final  settlement,  cannot  have  any  effect  upon 
the  agreement  to  waive  the  statute. 

We  think  the  item  of  $15.43  in  the  plaintiff's  account,  should 
be  allowed  him,  notwithstanding  the  same  sum  was  included  in  the 
intestate's  account,  and  went  to  make  up  a  part  of  the  $212.21,  for 
which  the  due-bill  was  given.  This  item  of  $15.43  was  for  card- 
ing wool  and  dressing  cloth,  done  by  one  Wheeler,  in  the  employ 
of  Hall ;  but  it  is  found  that  the  plaintiff,  from  time  to  time,  let 
Wheeler  have  produce,  expecting  that  it  would  go  in  payment  of 
this  account,  and  charged  the  same  to  Wheeler. 

When  the  parties  suspended  their  settlement,  the  auditor  finds 
that  the  plaintiff  objected  to  thi^  item  in  HalFs  account,  upon  the 
ground  that  he  had  paid  it  in  produce  to  Wheeler,  and  the 
settlement  was  delayed  to  ascertain  how  that  fact  was.  In  doing 
this,  there  was  an  implied  admission  by  Hall  that  Wheeler  had  the 
right  to  receive  pay,  and  the  plaintiff  might  transfer  his  account 
against  Wheeler  to  his  account  against  Hall.  At  the  time  the 
due-bill  was  given,  this  charge  of  $15.43  was  a  subsisting  item  in 
Hall's  account,  and  the  charge  of  the  plaintiff,  though  made  to 
Wheeler,  was  a  subsisting  account,  to  be  applied  in' payment,  and 
both  were  kept  upon  foot,  subject  to  a  future  application.  The 
effect  of  the  finding  of  the  auditors  was  not  to  contradict  or  vary 
the  operation  of  the  due-bill,  but  to  set  up  a  subsisting- item  in  the 
plaintiff's  account,  which  would,  in  effect,  balance  so  much  of 
Hall's  account  embodied  in  the  due-bill.  This  being  the  effect  of 
the  finding  of  the  auditor,  I  see  no  reason  why  we  should  not  give 
it  full  operation. 

Judgment  affirmed. 


If 


652  ORANGE  COUNTY. 

Shedd  «.  Powen. 

William  R.  Shedd  r.  John  Powers  and  John  Powebs,  Jb. 

Constructive  possession. 

A  contttructire  poisession  limited  to  the  bounds  giTen  in  the  deed  under  whieh  the 
party  claimed,  aod  not  extended  to  an  old  line  beyond,  to  which,  for  a  part  of 
the  distance,  there  had  been  more  than  fifteen  years  actual  occupancy. 

Trespass  for  cutting  timber.  The  cause  wa^  referred,  and, 
before  the  referee,  the  only  question  was  whether  tlfe  cutting  com- 
plained of  was  on  lot  No.  137,  in ,  owned  by  the  plaintiff, 

or  on  lot  No.  136,  which  lay  south  of  and  adjoining  No.  137,  the 
north  part  of  which  was  owned  by  the  defendants. 

There  was  no  dispute  as  to  the  north-east,  south-west  and  south- 
east comers  of  lot  No.  136,  but  there  was  as  to  the  north-west  cor- 
ner. The  plaintiff  claimed  that  a  maple  tree,  at  the  point  C,  as 
indicated  on  a  plan  attached  to  the  referee's  report,  was  the  comer; 
while  the  defendant  claimed  the  comer  to  be  at  the  point  B,  on 
said  plan.  The  cutting  was  at  the  west  end  of  the  strip  of  land 
between  the  lines  A  B  and  A  C, — ^A  being  the  conceded  north-east 
comer  of  lot  No.  136,  and  A  B  its  north  line,  as.  claimed  by  the 
defendants,  and  A  C  the  north  line,  as  claimed  by  the  plaintiff,  as 
indicated  on  said  plan. 

On  the  9  th  of  December,  1818,  one  Samuel  Powers  was  in  pos- 
session of  and  owned  lot  No.  136.  On  that  day  he  conveyed,  by 
deed,  to  John  Powers,  one  of  the  defendants,  sixty  acres  from  the 
north  side  of  the  lot ;  and  immediately  afler  the  execution  of  that 
deed,  the  said  Samuel  and  John,  the  grantor  and  grantee,  run  out 
said  sixty  acres,  marking  the  maple  at  C,  as  the  north-west  comer 
of  the  lot,  and  of  the  sixty  acres.  The  defendants  claimed  to  ex- 
tend his  line  to  B,  which  was  some  eighteen  rods  north  of  C,  and 
would  give  him  about  seventy-one  acres. 

When  that  part  of  the  town  in  which  these  lots  are  located  was 
divided  into  severalty,  and  these  lots  run  out,  the  range  lines  only 
were  run,  which  were  the  north  and  south  lines,  and  the  comers 
marked.  The  defendants  proved  that  between  sixty  and  seventy 
years  ago  a  line  was  run  and  marked  from  A  to  B,  which  the  ref- 
eree found  was  run  as  and  for  the  dividing  line  between  lots  Nos. 
136  and  137,  which  were  one  hundred  acre  lots.  Soon  after  the 
execution  of  said  deed  of  December  9th,  1818,  the  defendant  John 
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Powers,  senior,  commenced  clearing  in  the  north-east  comer  of  lot 
No.  136,  and  more  than  fifteen  years  prior  to  the  commencement 
of  this  suit  had  cleared  up  to  the  line  A  B,  which  was  spoken  of 
as  the  spotted  line,  for  some  fifty  or  sixty  rods  west  from  the  north- 
east comer,  and  had  ever  since  occupied  up  to  said  line  the  dis- 
tance so  cleared,  claiming  that  to  he  the  true  line.  This  clearing 
did  not  extend  so  far  west,  hy  many  rods,  as  where  the  trespasser) 
complained  of  were  committed.  The  north-westerly  part  of  lot 
No.  136  and  the  south-westerly  part  of  137  remained  wooded  and 
miendosed.  The  plaintiff  claimed  that  the  maple  was  the  true  cor- 
ner of  these  lots,  and  the  referee  found  it  to  he  the  comer  as  origi- 
nally marked. 

The  spotted  line,  after  it  leaves  the  cleared  land,  runs  quite  a 
distance  in  the  woods  before  it  intersects  the  range  line,  and  in 
reference  to  this  portion  of  the  line  and  the  north-west  comer  of 
lot  No.  136,  within  fifteen  years  next  before  the  commencement  of 
this  suit,  the  defendant  Powers,  senior,  said  to  the  plaintiff's  grantor 
that  he  wished  to  agree  upon  and  establish  the  line  and  comer  be- 
tween them. 

Whether,  under  the  circumstances  and  facts  above  stated,  the 
maple  comer  (C)  or  the  spotted  line  (A  B)  should  settle  the  rights 
of  the  parties,  the  referee  referred  to  the  court  If  the  maple  cor- 
ner governed,  he  found  for  the  plaintiff  to  recover  $20  damages, 
and  his  costs>  but,  if  the  spotted  line  govemed,  he  found  for  the 
defendants  to  recbver  their  opsts. 

The  county  court, Term,  185-,  rendered  judgment  on 

the  report  of  the  referee,  in  favor  of  the  plaintiff. 

Exceptions  by  the  defendants. 

P,  T,  Washburn  and  «/.  Potts  for  the  defendants. 

The  spotted  line  has  become,  and  is  the  division  line  between  the 
lots.  This  cannot  be  disputed,  so  far  as  the  clearing  extends,  by 
reason  of  the  defendants'  actual  occupancy  and  claim  of  title.' 

And  beyond  the  clearing  the  defendants  have  had  a  oonstractive 
possession,  which,  by  acquiescence  and  lapse  of  time,  has  become 
a  title.  This  constractive  possession  operated  a  dissezin  of  the 
owners  of  lot  No.  137,  even  if  that  lot  originally  extended  south 
of  the  spotted  line,  and  its  continuance  for  fifteen  years  has  per- 


654  ORANGE  COUNTY. 

Shedd  «.  Poweit. 

fected  a  title  in  the  defendants ;   Whitney  v.  Frenchy  25  Yt  663  ; 
Swift  V.  Gage,  26  Vt.  228 ;  Buck  v.  SquierSy  23  Vt  499 ;  Crawea 
V.  Bebee,  10  Vt  35 ;  French  v.  Pearce,  8  Conn.  439 ;  SpauLding  v. 
IFarren,  25  Vt  321 ;  J?V^cA  v.  Mann,  8  Barr  503. 

Even  if  the  plaintiff  have  title  to  the  locus  in  quo,  the  report 
shows  no  possession  in  him,  and  therefore  he  cannot  maintain  tres- 
pa^ ;  Wheeler  v.  Hotchkiss,  10  Conn.  225.  And,  if  trespass  will 
lie,  the  plaintiff  can  only  recover  nominal  damages  for  the  disseizin ; 
Stevms  V.  HoUigter,  18  Vt  294- 

A.  M,  Dickey  for  the  plaintiff. 

The  fact  that  the  defendants  cleared  down  to  the  spotted  line  at 
one  comer,  and  occupied  to  that  line,  over  fifteen  years,  would  not 
give  him  possession,  constructivelj,  to  that  line  the  entire  length  of 
the  lot;  he  could  acquire  a  title  by  possession  to  no  more  than  he 
actually  enclosed  and  occupied,  for  his  deed  only  carried  him  to  the 
maple  tree ;  Chandler  v.  Spear,  22  Vt  388. 

The  report  shows  that  there  never  was  any  adverse  possession 

of  the  premises  in  question,  for  it  finds  that  one  of  the  defendants 

within  fifteen  years,  applied  to  the  plaintiff's  grantor  to  go  and 

agree  with  him  (the  defendant)  and  establish  that  corner  and  the 

.  true  line  of  these  lots. 

There  was  no  mutual  recognition  of  the  spotted  line  as  the  tme 
line  between  these  lots,  by  the  plaintiff  and  plaintiff's  grantor,  and 
the  defendants,  and,  therefore,  it  cannot  govern. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  This  is  a  case  where  there  is  considerable 
ground  for  debate  in  regard  to  the  extent  of  the  defendant's  pos- 
session upon  lot  No.  136.  But  as  the  referee  finds  that  the  true 
comer  was  at  the  maple  tree,  and  that  the  defendant's  deed  was,  in 
fact,  only  intended  to  convey  the  land  to  that  comer,  we  must,  we 
think,  regard  the  constructive  possession  as  limited  to  the  actuvl 
limits  of  the  lot  The  deed  only  described  sixty  acres  in  the  north 
part  of  the  lot.  The  lot,  in  fact,  only  extended  to  the  line  ^  A  C." 
Whatever  possession  the  defendant  had  beyond  the  actual  limits 
of  the  lot,  he  must  have  obtained  independent  of  his  deed.  His 
acts,  so  far  as  they  can  be,  should  be  referred  to  his  deed.    And, 
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the  deed,  being  upon  record,  was  distinct  notice  to  everybody  that 
he  did  not  claim  beyond  his  deed. 

The  line  from  A  to  B  being  marked  "as  and  for  the  dividing 
line,"  does  not  show  that  these  parties  so  regarded  it  There  is 
nothing  in  the  case  to  show  that  the  defendant  so  regarded  it,  ex- 
cept his  claiming  up  to  it,  at  the  east  end,  where  it  nearly  coincided 
with  the  true  line,  and  the  difference  might  not,  at  first,  have  been 
noticed.  And,  taking  all  the  facts  proved,  it  does  not  seem  very 
obvious  that  the  plaintiff  would  be  bound  to  regard  the  defendant 
as  ever  claiming  this  spotted  line  as  the  true  line.  And,  when  it 
is  considered  that,  within  fifteen  years,  the  defendant  admitted  the 
north-west  comer  was  not  established,  and  said  "he  wished  to 
agree  upon  and  establish  the  line  and  corner  between  '*  him  and 
the  plaintiff 's  grantor,  we  must  conclude  there  is  not  enough  in  the 
case  to  show. a  marked  and  intelligible  claim  of  possession  and 
property  in  the  land,  as  far  as  the  spotted  line. 

We  have  no  doubt  one  may  have  constructive  possession  of 
land,  independent  of  paper  title  or  claim,  and  without  the  literal 
possemo  pedis  upon  any  part  of  the  land.  But  it  should  be 
marked  by  unmistakable  indicia  of  claim,  of  use  and  right  to  con- 
trol. A  fence  is  always  sufficient  for  this  purpose.  A  mere  marked 
line  has  not,  of  itself,  been  yet  held  sufficient.  But  in  the  absence 
of  all  paper  title,  probably  it  might  be  eo  made  as  to  be  equally 
indicative  of  claim  of  title,  without  any  other  monument.  But 
where  there  is  paper  title,  as  in  the  present  case,  it  requires  vety 
distinct  occupancy  to  extend  the  possession  beyond  the  limits  de- 
scribed in  the  deed,  inasmuch  as  the  deed,  while  it  is  notice  of 
claim  to  the  extent  of  the  boundaries  therein  set  forth,  is  also  a 
distinct  disclaimer  of  any  further  pretensions.  The  owner  of  the 
adjacent  lot  is  then  put  off  his  guard,  as  to  any  merely  equivocal 
acta.  He  is  naturally  led  to  put  the  most  favorable  construction 
upon  them  as  explained  by  the  deed.  In  this  view,  we  think  there 
was  nothing  which  amounted  to  constructive  possession  of  the  land 
in  dispute. 

Judgment  affirmed. 
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Bbkjamin  H.  Cushkan,  Apt,  v.  The  Estate  of  Benjajuk 

Hall. 

Payment    Evidence, 

Articles  delirered  strictly  in  payment  or  part  payment  of  a  note,  if  they  are  not  ap- 
plied, and  the  whole  note  is  subsequently  otherwise  paid,  cannot  be  recovered  for 
In  an  independent  action ;  but  if,  at  the  time  of  their  delivery,  it  is  understood  that 
there  is  to  be  a  fliture  adjustment  in  reference  to  them  before  their  application, 
and  the  note  is  subsequently  paid  before  such  an  adjustment,  and  without  any 
application  ol  them,  they  may  then  be  independently  recovered  for. 

In  the  present  case  125  bushels  of  potatoes,  which,  it  was  understood  were  to  be 
endorsed  on  the  note,  were  delivered  in  different  parcels  and  at  different  times,  and 
the  holder  of  the  note  entered  the  different  parcels  or  loads  upon  his  hook,  as 
they  were  received.  HM  that  this  tended  to  show  that  an  applioation  on  the  note 
of  each  load  as  received  was  not  intended,  and  that  an  adjustment  and  application 
was  to  be  made  after  the  whole  were  delivered. 

Appeal  from  the  decision  and  report  of  commissioners  upon  the 
intestate's  estate.  The  appeUant  filed  a  declaration  in  assumpsit 
upon  the  general  counts.  The  nature  of  his  claim,  the  facts  and 
testimony  in  reference  thereto^  the  questions  involved,  and  the  pro- 
ceedings of  the  county  court  thereon,  sufficiently  appear  in  the 
opinion,  which,  after  argument  by 

W,  Hehard  for  the  defendant. 

and  by 

O.  M,  Lamb  for  the  plaintiff 

was  delivered  by 

IsHAM,  J.  The  plaintiff  seeks  to  recover  payment  for  125 
bushels  of  potatoes  which  were  delivered  to  the  defendant  in  the 
fall  of  1842,  in  part  payment  of  a  note  which  Hall  then  held 
against  him.  The  plaintiff  afterwards  renewed  the  note,  and  has 
since  paid  the  renewal  note,  without  any  application  of  that  pay- 
ment No  indorsement  for  that  matter  was  made  on  the  note,  and 
the  claim  was  forgotten  when  the  note  was  renewed,  and  when  the 
renewal  note  was  paid.  The  question  now  arises,  whether  that  is 
a  claim  for  which  the  plaintiff  can  recover  in  this  suit.  The  court 
charged  the  jury  that  if  the  potatoes  were  delivered  by  the  plaintiff 
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and  received  bj  the  defendant,  in  present  part  payment  of  the  note^ 
and  nothing  more  remained  to  be  done  in  relation  to  their  adjust- 
ment and  application  upon  the  note,  the  plaintiff  could  not  recover 
for  them,  even  if  thej  were  not  applied.  This  general  principal 
18  fully  sustained  by  repeated  decisions  in  this  state.  Stevens  v. 
TuUle,  3  Vt  519.  DurHU  v.  Lawrence,  10  Vt  517.  Corey  v. 
Grale^  13  Vt  639.  It  is  immaterial  whether  the  note  has  been 
sued  and  judgment  recovered  upon  it,  or  whether  it  has  been  paid 
"without  suit ;  such  payments  are  matters  of  defense,  and  constitute 
no  debt  or  claim  for  which  an  action  can  be  sustained.  That  gen- 
eral rule,  however,  has  been  qualified  in  its  application  to  cases 
where  an  account  was  contracted,  and  the  parties  contemplated  a 
subsequent  adjustment  and  future  application  on  the  note.  In 
such  case,  the  party  has  been  allowed  to  sustain  his  action  for  the 
recovery  of  those  matters,  if  the  note  has  been  paid  without  the 
application  of  that  account.  Strong  v.  Mc  Connelly  10  Vt  231. 
Brooks  V.  Jewell,  14  Vt.  473.  That  rule  was  adopted  by  the  court 
on  the  trial  of  this  case.  In  their  charge  to  the  jury,  the  court 
instructed  them  that  if  they  found  that  the  potatoes  were  delivered 
in  several  parcels  and  at  different  times,  and  that  it  was  understood 
between  them  that  there  was  to  be  a  future  adjustment  of  the  ac- 
count before  the  application  was  made,  and  that  an  account  was 
kept  for  that  purpose,  that  the  plaintiff  would  be  entitled  to  re- 
cover in  this  suit.  The  jury,  by  their  verdict,  have  found  that  the 
potatoes  were  delivered  in  that  manner,  and  that  an  account  was 
kept  for  future  adjustment  and  application  ;  and,  as  the  note  has 
been  otherwise  paid,  the  plaintiff  is  entitled  to  recover,  if  the  mat- 
ter was  properly  submitted  to  the  jury.  If  testimony  tending  to 
prove  these  facts  was  given  in  evidence,  the  case  was  not  only 
properly  submitted,  but  their  verdict  is  conclusive  upon  these  facts, 
as  they  are  the  exclusive  judges  of  its  sufficiency ;  but  if  no  such 
testimony  was  in  the  case,  the  court  should  not  have  submitted  that 
question  to  their  consideration.  On  that  subject,  it  appears  thi^t 
the  only  proof  of  the  delivery  of  the  potatoes  was  the  deposition 
of  Solomon  Cushman,  the  plaintiff's  son,  the  plaintiff  himself,  and 
an  account-book  kept  by  Hall,  containing,  in  his  own  handwriting, 
the  original  entries  of  the  potatoes,  as  they  were  delivered.  The 
book  bears  intrinsic  evi4enoe  thi^^  it  w^s  kept  £9r  the  poxpose 

48 
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of  entering  the  quantity  of  potatoes  which  were  received  bj  him 
from  every  source,  for  the  purpose  of  manufacturing  them  into 
starch.  The  deposition  of  Solomon  Cushman,  not  having  been 
produced  at.  this  hearing,  is  laid  out  of  the  case.  The  plaintiff 
testified  that  he  had  forgotten  about  the  potatoes,  until  he  saw  them 
on  Hall's  book ;  that  he  recollected  delivering  them,  and  that 
Hall  agreed  to  endorse  them  on  the  note.  This  testimony  has  a 
tendency  to  show  that  the  potatoes  were  delivered  to  apply  on  the 
note,  but  it  falls  short  in  proving,  or  tending  to  prove  that  they 
were  delivered  for  future  adjustment  and  application.  The  impor- 
tant testimony  in  the  case,  on  this  subject,  is  the  book  account  kept 
by  Hall,  From  that  book  it  appears  that  the  potatoes  were  deliv- 
ered in  different  parcels  and  at  different  times,  from  the  22d  to  the 
24th  of  October,  inolusive.  It  tends  to  prove  that  an  application 
on  the  note  was  not  to  be  made  as  each  load  was  delivered,  bat 
that  an  account  was  to  be  kept,  and  the  application  made  after  the 
whole  quantity  had  been  received.  Whether  the  book  was  kept 
for  that,  or  any  other  purpose,  was  a  proper  subject  of  inquiry  by 
the  jury.  We  think,  from  these  circumstances,  that  there  was 
testimony  in  the  case  which  warranted  the  court  in  submitting 
that  question  to  the  jury;  and  their  verdict  is  conclusive  in 
the  case. 
The  judgment  of  the  county  court  is  affirmed. 


Moses  Bbock  v.  Samuel  Eastkak. 
Petition  for  partition. 

To  raitain  a  petition  for  partition  the  petitioner  matt  hare  lome  greater  preaent 
interest  in  the  premiaes  than  a  mere  right  of  entry.  Jf  the  defendants  poeseeiion 
amonnts  to  a  diaseidn  of  the  petitioner,  and  the  premises  were  never  held  by  them 
together,  a  petition  for  partition  cannot  be  sustained. 

The  petitioner  had  levied  npon  an  undivided  portion  of  the  defendant's  interest  In 
a  piece  of  land,  which  the  defendant  remained  in  possession  of,  denying  the  petl- 
tlonar't  right  to  any  participation  therein  under  hig  levy,   JXrftf,  that  the  dated* 
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•nt^a  powMsion  of  the  premises  was  not  sncb  a  seizin  of  them,  as  tenant  in  com- 
mon with  the  petitioner,  as  would  enable  the  latter  to  sustain  his  petition  for  par 

tition. 

• 

Petition  foe  partition,  to  which  the  defendant  plead  several 
pleas  in  bar,  the  first  of  which  was  that  the  defendant  was  seized 
and  possessed  of  the  premises  referred  to  in  his  own  right,  "  with- 
out that,  that  the  said  petitioner  was,  and  is  seized  of  any  part 
thereof  as  tenant  in  common,  as  in  his  petition  he  hath  alleged." 

Upon  the  trial,  it  appeared  that  the  defendant,  on  the  dOth  of 
December,  1850,  was  the  owner  of  a  piece  of  land,  including  the 
premises  of  which  a  partition  was  petitioned  for,  which,  at  that 
date,  he  mortgaged  to  Samuel  A.  and  Thomas  L.  Tucker,  with  an 
exception  in  the  following  words,  "  saving  always  the  homestead 
exemption  in  the  same.*'  The  petitioner  subsequently  attached  the 
premises  on  a  writ  in  his  favor  against  the  defendant,  upon  which 
he  subsequently  obtained  a  judgment  and  took  out  an  execution, 
which  he  levied  upon  the  premises  of  which  a  partition  was  peti- 
tioned for.  Various  questions  were  raised  in  reference  to  the  suffi- 
ciency of  the  petitioner's  levy,  the  extent  and  meaning  of  the 
above  exception  in  the  mortgage,  and  the  defendant's  right  to  a 
homestead  in  the  premises,  which,  under  the  decision  of  the  su- 
preme court,  it  becomes  unnecessary  to  state  more  particularly.  It 
also  appeared  that  the  defendant  was  the  sole  owner  of  the  prem- 
ises at  the  time  he  mortgaged  to  Tucker,  land  that  he  had  always 
remained  in  the  sole  possession  of  the  premises,  claiming  adversely 
to  any  title  of  the  petitioner  under  his  levy.  The  county  court, 
June  Term,  1855, — Poland,  J.,  presiding, — dismissed  the  petition, 
to  which  the  petitioner  excepted. 

jR,  McK  Omuhy  for  the  petitioner. 

That  the  petitionee  claims  to  hold  adversely  is  no  bar  to  parti- 
tion ;  Aldis  V.  Burdicky  8  Vt  21 ;  Hdwley  v.  Soper,  18  Vt  820. 

C.  B,  Leslie  for  the  defendant 

The  object  of  the  statute  under  which  this  petition  is  brought,  la 
to  turn  an  estate  holden  in  common,  and  undivided,  into  one  in 
severalty ;  and  not  to  determine  conflicting  titles  thereto.  The  pe- 
titioner has  never  been  ip  possession,  and  the  premises  have  always 
been  held  adversely  to  hiaL    I{0  should,  therefore}  have  brought 
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ejectment;  Co.  Lit.  167,  §  247;  7  Mass.  475;  13  Pick.  251;  9 
Cow.  530 ;  Hawlet/  v.  Soper,  18  Vt.  320 ;  1  Swift's  Dig.  103. 

The  petitioner  must  have  a  present,  actual  possession ;  a  mere 
riffkt  of  entry  is  not  sufficient ;  9  Cow.  530. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  think  there  is  one  point  in  the  case  which  is 
fatal  to  the  plaintiff's  petition,  and  none  other  need  be  considered. 
The  first  plea  puts  in  issue  the  seizin  of  the  defendant,  as  tenant 
in  common  with  the  petitioner ;  and  the  exceptions  find  that  the 
defendant  was  the  sole  owner  of  the  premises  at  the  time  he  exe- 
cuted his  mortgage  to  the  Tuckers,  in  1850,  and  that  he  has  ever 
since  been  in  the  sole  possession  of  the  premises,  claiming  adversely 
to  the  petitioner  under  his  levy  of  execution.  The  object  of  the 
proceeding  in  a  petition  for  partition  is  to  turn  an  estate  that  is  pos- 
sessed in  common  into  an  estate  in  severalty,  and  not  to  furnish  a 
mode  of  settling  conflicting  titles.  It  is  a  general  rule  that  a  peti- 
tion for  partition  cannot  be  sustained  on  a  mere  right  of  entry. 
But  there  is  a  distinction  between  a  mere  possession  of  the  plain- 
tiff's share  by  a  third  person  or  by  the  defendant,  and  a  legal  dis- 
seizin. In  cases  where  a  privity  has  existed  between  the  parties, 
as  in  the  case  of  joint  tenants,  or  tenants  in  common,  and  one  ten- 
ant ousts  his  co-tenant,  by  taking  the  whole  profits  to  himself,  de- 
nying his  co-tenant's  right,  such  a  possession  may  be  treated  as  a 
dbseizin,  for  the  purpose  of  bringing  ejectment ;  or,  he  may  elect  to 
treat  such  possession  of  his  co-tenant  as  his  possession,  and,  in  that 
event,  may  maintain  a  petition  for  partition.  See  (^pp  y.  Broma- 
gkam,  9  Cowen  566 ;  Barnard  v.  Pope,  14  Mass.  434 ;  Hawley  v. 
SopeTy  18  Vt  323.  But  it  would  seem,  from  the  authorities,  if 
the  party  in  such  a  case  is  effectually  disseizedy  they  no  longer  hold 
the  estate  together,  and  he  is  barred  of  his  remedy  for  partition ; 
Coke  Lit  167 ;  5  Comyns  166 ;  1  Swift's  Dig.  103.  But  the  case 
now  before  us  is  one  where  the  parties  never  held  the  estate  to- 
gether. There  was  no  privity  between  them.  The  defendant  held 
the  whole  estate  from  the  time  of  the  commencement  of  the  plain- 
tiff's claim  adverse  to  him. 

If  the  plamtiff 's  levy  was  valid,  it  could  only  give  him  a  right 
of  entry,  and  would  not  enable  him  to  sustain  this  proceeding, 

Jn^^iment  affirmed. 
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Ahira  Griswold  v.  Ebenezer  Clark. 

Discharge  of  note  hy  executors. 

The  plaintiir  and  two  others  were  executors  of  the  last  will  of  his  father,  who  before 
his  decease  held  a  note  against  the  defendant,  which  he  placed  in  the  hands  of  the 
plaintiff  for  collection ;  and  the  plaintiff  subsequently  took  a  new  note,  upon  which 
he  commenced  the  present  suit,  in  his  own  name,  as  its  bearer,  after  which  the 
defendant  paid  the  amount  due  upon  it  to  the  other  executors,  and  obtained  their 
discharge,  they  knowing  of  the  suit,  and  agreeing  to  iniiemnlQr  the  defendant 
against  it.  Held  that  the  note  was  under  the  control  of  the  executors,  and  that 
the  discharge  of  a  majority  of  them  was  a  valid  defense. 

AssTJikiPSiT.  The  suit  was  oommenced  by  the  plaintiff  as  the 
bearer  of  a  promissory  note,  in  reference  to  which  it  appeared, 
that  John  Griswold,  the  father  of  the  plaintiff,  deceased  in  Decem- 
ber, 1851,  owning  a  note  against  the  defendant,  which  he  had 
placed  in  the  plaintiff's  hands  for  collection  ;j  and  that  bj  his  will 
he  appointed  the  plaintiff,  Loren  Griswold  and  John  Griswold  the 
executors  thereof,  which  trust  they  accepted ;  and  that  they  were 
the  residuary  legatees ;  and  that  the  note  in  suit  was  subsequently 
given  for  the  one  belonging  to  the  testator,  and  that  both  the  old 
and  new  note  remained  in  the  plaintiff's  hands  until  this  suit  was 
brought.  Afler  the  plaintiff  had  commenced  this  suit,  the  defend- 
ant paid  the  amount  of  the  note  to  Loren  and  John  Griswold,  with- 
out any  cost,  and  they  gave  him  a  discharge,  and  agreed  to  indem- 
nify him  from  all  costs  of  the  suit, — all  of  them  knowing  that  the 
note  was  then  in  the  plaintiff's  possession.  Previous  to  this  pay- 
ment, the  plaintiff  and  John  and  Loren  had  looked  over  the  col- 
lections and  receipts  of  moneys  of  the  estate  by  each,  but  they  had 
not  come  to  a  settlement ;  and  it  was  claimed  by  Loren  and  John 
that  the  plaintiff  had  received  more  than  his  share  by  some  $600, 
but  the  plaintiff  claimed  that  they  were  about  even.  Before  the 
commencement  of  the  suit,  Loren  and  John  told  the  defendant 
that  he  might  pay  the  note  to  John,  when  he  did  pay;  and  they  also 
told  him  that  he  might  delay  the  payment  to  a  time  subsequent  to 
the  commencement  of  the  suit ;  and  before  the  suit  was  brought, 
the  plaintiff  wa*  informed  by  Loren,  that  they  (Loren  and  John) 
had  so  told  the  defendant.  •  It  appeared  that  the  plaintiff  repeat- 
edly called  on  the  defendant  for  pay  on  the  note,  and  did  so  on 
.  the  day,  or  day  but  one  before  the  suit  was  brought 

Upon  the  foregoing  facts  the  county  court,  January  Termj  1856, 
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— ^Underwood,  J.,  presiding, — ^rendered  judgment  for  the  defend- 
ant, to  which  the  plaintiff  excepted. 

W,  Hehard  for  the  plaintiff. 

This  note  had  always  been  in  the  plaintiff's  hands,  and  was 
taken  hj  him,  and  this  was  known  to  the  defendant 

The  plaintiff  being  the  bona  fide  holder  of  the  note,  he  becomes 
the  legal  bearer  of  it,  and  liable  for  costs  ;  his  suit  could  no  more 
be  defeated  by  a  payment  to  a  third  person  claiming  an  interest 
in  the  note,  than  by  pleading  an  offset  against  the  real  owner  of  a 
note,  sued  in  the  name  of  an  endorsee  or  bearer.  Potter  t.  Bart'- 
let,  8  Vt.  248.  Adams  v.  Bliss,  16  Vt.  39.  Phelps  v.  Bulkley,  20 
Vt  17.  Rix,  admr.  v.  Nevins,  26  Vt.  385.  Littlefield  v.  Slory, 
3  Johns.  421.  Raymond  v.  Squire,  11  Johns.  47.  Tkotle  v.  Bebee^ 
8  Johns.  152.    Am.  Com.  L.  230, 

Suppose  the  defendant,  instead  of  paying  the  money  to  the  said 
John  and  Loren,  had  made  a  tender  of  the  amount  due.  Would 
that  have  defeated  the  plaintiff^'s  action  ?  Most  surely  not  Tar- 
beU  V.  Sturtevant,  26  Vt  513. 

A  payment  could  have  no  greater  effect  than  a  tender,  and  nei- 
ther could  have  any  effect,  unless  made  to  the  right  man. 

P.  Perrin  for  the  defendant 

This  note  was  in  the  plaintiff's  hands  as  one  of  the  executors, 
and  he  held  it  only  in  that  capacity,  and  not  in  his  own  right. 

The  note  was  the  property  of  the  estate,  and  should  have  b^^en 
sued  in  the  name  of  all  the  executors.  Sherwood  v.  Roys,  14 
Pick.  172.     Baxter's  Admr.  v.  Buck,  10  Vt.  548. 

A  majority  of  the  executors  had  appropriated  the  avails  of  this 
note  before  suit,  and  of  this  the  plaintiff  had  notice,  and  a  majority 
of  the  executors  had  a  right  to  control  the  disposition  of  the  note, 
or  extend  the  time  of  payment. 

Either  executor  has  the  right  and  power  to  receive  and  execute 
a  discharge  of  a  suit,  and,  clearly,  a  majority  can  do  so,  and,  if 
justice  required,  indemnify  the  defendant  against  costs.  Gleason 
V.  LiUie,  1  Aik.  28.    Wheaton's  Selwyn  783  and  notes. 

The  opinion  of  the  court  was  delivered  by 

IsHAX  J.    The  note  on  which  this  action  is  brought  belongs  to 
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the  estate  of  John  Griswold.  The  fact  that  it  was  given  in  renewal 
of  another  note,  which  was  left  with  the  plaintiff  by  his  father  for 
collection,  does  not  alter  the  legal  title  to  it  The  note  was  paya- 
ble to  his  father,  and  belonged  to  his  estate.  When  the  plaintiff 
sued  the  note  in  his  name,  be  stood  as  trustee  for  the  estate,  and 
any  payment  made  to  the  estate,  or  to  those  representing  it,  was  a 
good  discharge  of  the  note,  as  the  plaintiff  had  no  interest  in  it 
but  as  one  of  the  executors,  and  as  one  of  the  residuary  legatees. 
The  note  and  its  avails  were  assets  belonging  to  the  estate,  and, 
until  the  estate  was  settled  and  the  property  divided,  it  was  under 
the  control  of  the  executors,  and  payments  made  to,  and  releases 
executed  by  them,  or  a  majority  of  them,  is  a  good  discharge  of 
the  claim.     The  judgment  of  the  county  court  is  affirmed. 


Benjamin  F.  Abbott  AdmimstrcUar  of  Lesteb  Abbott  r. 
Newell  Coburn  and  Caroline  Coburn  his  wife;  Abel 
Lyman,  trustee. 

Administrator.     What  choses  in  action  recoverable  hy. 

Tbe  Jartediction  of  a  probate  court)  in  granting  administration,  cannot  be  ooUatcr^ 
ally  attacked. 

» 

Debts  due  to  a  deceaned  person  can  be  collected  and  administered  upon,  in  the  first 
instance,  only  in  tbe  state  where  the  debtor  resides.  If  paid  to  another  adminis- 
trator, the  payment  will  be  no  protection  against  a  suit  in  iavor  of  an  administra- 
tor appointed  in  that  states 

If  an  Intestate  did  not  reside  in  this  state  at  the  time  of  his  decease,  money  due  to 
him  fVom,  or  money  belonging  to  his  estate  which  is  paid  to  a  person  who  does 
not  reside  in  this  state,  cannot  be  recovered  of  such  person  in  an  action  brought 
by  an  administrator  appointed  here. 

The  debtor  or  person  receiving  the  money  would  only  be  liable  to  an  action  in  fk- 
vor  of  an  administrator  appointed  in  the  state  of  the  residence  either  of  tlie 
debtor  or  Intestate. 

Assumpsit.    The  parties  agreed  upon  the  following  statement 
of  facts. 
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The  intestate,  Lester  Abbott,  about  the  year  1845,  removed  from 
Brookfield,  in  this  state,  to  Lowell,  Mass.,  and  there  resided  tiU 
December,  1848,  when  he  went  to  California,  leaving  his  wife  and 
child  in  LowelL  The  said  Lester  died  in  California  in  the  summer 
of  1850,  leaving  a  small  amount  of  property  which,  soon  after  his 
death,  one  John  Hutchinson  collected  together  and  converted  into 
money,  and,  after  paying  what  few  debts  the  said  Lester  was  owing 
there  together  with  the  expenses  of  his  funeral  and  of  looking  up  the 
property,  the  balance,  amounting  to  two  hundred  and  thirty-five 
dollars,  he  transmitted  to  the  defendant  Caroline,  who  was  then  the 
widow  of  the  said  Lester,  by  one  Henry  Cooley  who  was  then  re- 
turning to  Vermont.  The  money  was  delivered  to  the  said  Caro-« 
line,  by  Cooley,  sometime  in  the  spring  of  1851 ;  and  she  gave  her 
receipt  for  the  same,  and  loaned  it,  with  some  more  which  she  then 
had,  to  the  plaintiff  Benjamin  F.  Abbott,  for  which  he  gave  her 
his  note  dated  the  first  of  April,  1851.  The  said  Lester,  before 
going  to  Lowell  in  1845,  disposed  of  all  his  property  and  never 
afterwards  resided  in  Vermont ;  but  afler  he  went  to  California,  the 
defendant  Caroline  came  back  to  Brookfield  with  her  child  in  the 
spring  of  1849,  and  there  remained  till  the  spring  of  1850,  keep- 
ing house  a  part  of  the  time,  and  then  returned  to  Lowell  where 
she  has  resided  ever  since. 

The  defendant  Caroline  sued  said  note  and,  at  the  June  Term  * 
of  the  Orange  county  court,  1852,  obtained  a  judgment  upon  it,  and 
put  the  execution  into  the  hands  of  the  trustee,  a  deputy  sheriff* 
who  collected  the  money  of  the  said  Benj.  F.  the  day  that  this 
writ  was  served  upon  him  as  trustee,  which  was  the  24th  day  of 
September,  1852. 

On  the  9th  day  of  September,  1852,  the  said  Benjamin  F.,  was 
appointed  administrator  of  the  estate  of  the  said  Lester  Abbott  by 
the  probate  court  for  the  district  of  Randolph  in  this  state. 

The  defendants  were  married  on  the  24th  of  June,  1852,  at 
Northfield  in  this  state  ;  and  the  next  day,  or  next  day  but  one, 
they  returned  to  Lowell,  where  both  of  them  resided  at,  and  be- 
fore said  marriage,  and  where  they  both  have  resided  ever  since. 

At  the  time  of  his  death,  and  the  granting  of  the  said  letters  of 
administration,  the  said  Lester  Abbott  had  no  known  property,  and 
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never  had  bad  any  in  this  state  after  his  removal  in  1845^  except- 
ing the  monej  so  sent  by  Coolej. 

There  was  no  administration  upon  the  estate  of  the  said  Lester 
in  the  state  of  California.  At  the  time  of  the  service  of  the  writ 
in  this  case  the  defendants  were  neither  of  them  in  this  state. 

The  said  Lester  Abbott  was  owing  debts  in  this  state  which 
have  been  presented  to  and  allowed  by  the  commissioners  on  his 
estate ;  but  no  property  of  his  has  been  found  or  appraised,  and  ^ 
the  appraisers  have  made  no  report. 

Upon  the  foregoing  statement  of  facts,  the  county  court,  Januazy 
Term,  1856, — Underwood,  J.,  presiding, — ^rendered  judgment  for 
the  plaintiff.     Exceptions  by  the  defendants. 

W.  JHebard  for  the  defendants. 

The  facts  admitted,  show  that  the  probate  court  had  no  jurisdic- 
tion of  this  case,  and  consequently  could  not  clothe  the  plaintiff 
with  any  power  to  act  in  the  capacity  of  administrator. 

1st.  Lester  Abbott  was  not  an  inhabitant  of  this  state  at  the 
time  of  his  death,  but  was  an  inhabitant  of  California^  and  died 
there. 

2d.  At  the  time  of  his  death  he  had  no  property  in  this  state, 
and  had  had  none  since  he  ceased  to  be  an  inhabitant,  which  was 
in  1845.  There  consequently  was  nothing  for  the  law  to  act  upon ; 
and  the  doings  of  the  court,  in  appointing  the  plaintiff  administra- 
tor, was  a  nuUity^ 

Tbe  want  of  jurisdiction  appearing  Upon  the  record,  and  agreed 
to  in  the  statement  of  facts,  it  may  be  inquired  into  collaterally ; 
Comp.  Stat.  p.  323,  Sec  18  ;  Lawrence  v.  Englesby,  24  Vt.  43. 

The  probate  court  is  a  court  of  special  and  limited  jurisdiction, 
and  derives  all  its  powers  from  the  statute  ;  and  when  it  exceeds 
the  authority  conferred  by  the  statute,  its  acts  are  all  void  ;  Clapp 
v.  Bearddey^  1  Aiken  168  ;  Hendrick  and  others  v.  Cleavland^  2 
Vt.  329. 

The  plaintiff^  in  this  case,  is  what  is  termed  a  foreign  administra- 
tor. 

The  principal  administration  would  be  in  California  where  Lester 
Abbott  died,  or  in  Massachusetts  where  his  family  resided  at  the 
time  of  his  death. 
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The  matter  sued  for  in  this  writ  is  a  chose  in  action,  and  the 
debtor  resides  in  Massachusetts,  and  whether  administration  has 
been  taken  out  there  or  not  does  not  affect  the  question. 

"  The  administator  here  has  no  control  over  choses  in  action, 
when  the  debtor  resides  out  of  the  state  ;*'  Admr,  of  Bullock  r- 
Bogers,  16  Vt.  294. 

The  plaintiff  could  have  given  no  discharge  of  this  debt  which 
would  be  available  in  Massachusetts  when  the  administrator  there 
should  sue  for  this  debt ;  Vaughn  v.  Barret,  5  Vt.  333 ;  Lee  v. 
Haven,  Brayt.  93  ;  Dodge  v.  Wetmore,  Brayt.  93  ;  Steams  v.  Gay- 
lord,  11  Mass.  256;   Goodwin  v.  Jones,  3  Mass.  514. 

Property  remitted  from  one  jurisdiction  to  another,  an  adminis- 
trator appointed  in  the  jurisdiction  to  which  the  property  is  remit- 
ted cannot  assert  a  claim  to  it ;  Story's  Eq.  Jurisprudence,  Vol.  1 
Ch.  9,  Sec  584  ;  Story's  Conflict  of  Laws,  Sec.  518. 

P.  Perrin  and  J.  P.  Kidder  for  the  plaintiff. 

1.  The  judgment  of  the  probate  court,  in  granting  administra- 
tion, is  conclusive  as  has  often  been  decided  by  this  court ;  and  the 
statute,  p.  323,  Soc's.  17  and  18,  makes  it  so  also ;  Driggs,  Admr. 
ofRhoda  Kinney  v.  Abbott,  27  Vt.  580 ;  Sutton  v.  Sutton's  Estate,  13 
Vt.  71 ;   Giddings  et  al  v.  Smith  et  al,  15  Vt.  344. 

2.  The  statute,  p.  257,  Sec.  11,  certainly  contemplates  the  bring- 
ing of  actions  by  trustee  process,  when  the  debtors  reside  out  of 
this  state,  and  prescribes  the  mode  of  service  in  such  cases ;  and 
such  actions  have  been  repeatedly  sustained  in  this  state,  even 
where  both  plaintiff  and  defendant  resided  out  of  the  state.  See 
statute,  p.  243,  Sec.  10 ;  Twomhig  ^  Sax  v.  Clark  Sf  TV.,  13  Vt. 
118 ;  Chase  et  al  v.  Houghton  et  al  ^  Tr,,lQ  Vt.  694  ;  Ward^  Co. 
V.  Morrison  fy  Tr.,  25  Vt.  593. 

3.  The  statute  treats  the  service  of  a  trustee  process  as  an  effec- 
tual attachment  of  the  defendant's  property  in  t^e  hands  of  the  trus- 
tee ;  statute,  p.  257,  Sec  11. 

4.  The  object  as  well  as  the  necessity  of  bringing  this  suit  here 
was  to  secure  the  debt  by  trustee  process,  and  this  -could  not  be 
effected  where  the  debtor  then  resided,  as  the  trustee  resided  in 
this  state. 

5.  The  attachment  in  this  case  was  made  in  accordance  with 
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the  statute.  The  property  attached,  came  into  the  hands  of  Mrs. 
Coburn  in  this  state.  It  went  into  the  hands  of  the  trustee  in  this 
state.  The  implied  promise  to  pay  was  in  this  state,  and  the  de- 
fendants resided  in  this  state  when  the  property  went  into  Mrs. 
Cobum's  hands. 

6.  The  goods  and  estate  came  to  the  hands  of  the  administrator, 
(plaintiff,)  by  relation,  back  to  the  time  that  Mrs.  Coburn  received 
them,  and  nJt  at  the  time  of  the  decease.  It  was  when  all  the 
parties  resided  in  this  state,  and  we  insist  that  the  suit  was  prop- 
erly brought  here ;    Welchman  Admr.  v.  Sturps,  66  G.  L.  552. 

7.  The  parties  in  this  case  have  appeared  by  themselves  and 
their  attorn ies,  and  submitted  themselves  to  the  jurisdiction  of  the 
courts  of  this  state. 

The  opinion  of  the  court  was  delivered  by 

Redfield  Ch.  J.  In  regard  to  the  juri:^diction  of  the  probate  . 
court,  to  grant  administration  in  this  state,  we  think  the  case  comes 
within  the  general  principle  so  often  announced,  that  it  cannot  be 
attacked  collaterally,  but  the  question  must  be  raised,  by  some  pro- 
ceeding before  that  court  in  the  first  instance,  which  could  only  be 
revised  in  this  court  by  appeal  to  the  county  court,  and  exceptions 
or  writ  of  error  to  this  court.  The  consideration  that  the  facts  are 
agreed  upon  in  this  case,  can  make  no  difference.  The  proceeding  is 
not  in  the  proper  court  for  the  testimony  to  operate,  otherwise  than 
collaterally. 

But  we  do  not  see  but  the  same  question  virtually  arises  in  re- 
gard to  the  plaintiff's  right  to  recover  this  money  of  the  widow  of 
the  deceased  ;  t.  e.,  if  this  is  all  the  estate  there  is  in  this  state. 

The  proper  place  for  the  principal  administration  in  this  case,  is 
undoubtedly  not  here.  It  is  either  in  Calif oniia,  or  in  Massachu- 
setts, in  one  of  which  places  the  intestate  had  his  residence  at  the 
time  of  his  decease.  This  money  should  have  been  administered 
either  in  one  or  the  other  of  those  states.  And  the  fact  that  no 
administration  has  yet  been  taken  in  either  of  those  states,  will 
make  no  difference,  as  that  may  be  done  hereafter.  We  should 
probably  be  bound  to  decide  this  question  the  same  as  if  an  admin- 
istration existed  in  Massachusetts,  and  a  suit  were  there  pending 
for  this  same  money. 
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It  is  well  settled  that  if  the .  debtor  resided  in  this  state  at  the 
time  the  money  was  received,  as  she  did  in  Massachusetts,  that  any 
discharge  of  a  foreign  administrator  could  not  affect  the  right  of 
the  administrator  in  this  state  to  recover  the  debt ;  Vaughn  v. 
Barrett  J  5  Vt.  333,  and  cases  there  cited. 

In  regard  to  the  principal  administration,  it  seems  to  be  well 
enough  settled  in  some  states,  although  the  rule  may  not  be  settled 
here,  that  assets  brought  from  a  foreign  jurisdiction  into  the  one  of 
the  domicil  of  the  intestate,  are  to  be  there  administered.  These 
funds  then  did  properly  belong  to  the  jurisdiction  of  California  or 
Massachusetts,  and  should  have  been  there  remitted,  and  adminis- 
tered. 

The  intestate  had  his  residence  in  Massachusetts  up  to  Decern" 
ber,  1848,  and  left  his  wife  and  child  there  when  he  went  to  Cali- 
fornia ;  and  there  is  nothing  in  the  case  to  show  ^  that  he  ever 
changed  his  residence  to  any  other  place.  It  is  obvious  he  had  no 
residence  in  Vermont  at  the  time  of  his  decease.  His  wife  could 
not  change  his  residence  here,  in  his  absence,  and  without  his  con- 
sent, and  she  returned  to  IVIassachusetts  in  the  spring  of  1850, 
"  where  she  has  ever  since  resided,"  as  the  case  states.  So  that 
Massachusetts  is  probably  to  be  regarded  as  the  place  of  the  domi- 
cil of  the  intestate,  at  the  time  of  his  decease,  and  was  clearly  the 
place  of  residence  of  this  debtor,  at  the  time  she  received  the 
money. 

The  funds,  then,  which  were  collected  in  California,  should  have 
been  remitted  to  Massachusetts  and  there  administered,  or  else  re- 
tained in  California ;  and  as  the  widow  then  resided  in  Massachu- 
setts, we  think  paying  them  to  her,  whether  the  act  was  done  in 
that  state  or  in  this,  is  to  be  regarded  as  remitting  them  to  the  place 
of  the  domicil  of  the  deceased,  and  that  they  are  not  liable  to  be 
administered  in  this  state,  or  in  any  other  place  out  of  Massachu- 
setts, unless  in  California. 

It  is  well  settled  that  choses  in  action  belonging  to  the  deceased 
are,  for  this  purpose,  to  be  regarded  as  having  their  situs  in  the 
place  of  the  residence  of  the  debtors.  That  was  the  rule  of  the 
common  law,  as  to  simple  contract  debts  ;  Carthews  373  ;  Salkcld 
37  ;  Lord  Raymond  562.  And  any  discharge  in  regard  to  these 
funds  out  of  California  where  they  were  at  the  decease,  unless  in 
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the  place  of  the  domicil  of  the  deceased,  at  his  death,  will  he  alto- 
gether unavailing.  It  is  settled  in  this  state  by  the  cases  referred 
to,  beyond  all  question,  that  the  release  of  the  plaintiff  for  these 
funds  would  be  no  discharge  either  to  Hutchinson,  who  collected 
them,  or  to  Cooley,  who  brought  them  out  of  California,  or  to  the 
defendants  who  received  them.  And  by  parity  of  reasoning,  as 
we  think,  a  judgment  in  his  favor  would  have  no  greater  effect. 
That  could  only  extend  to  the  merger  of  his  rights.  And  if  he 
had  no  right  to  the  funds,  the  judgment  could  not  affect  the  rights 
of  an  administrator  in  Massachusetts  where  the  debtor  resides. 
Unless,  then,  the  funds  have  been  remitted  to  the  place  of  the  dom- 
icil of  the  deceased,  which  Vermont  clearly  is  not,  all  who  have 
had  any  agency  in  collecting  or  transmitting  them  are  liable  to  the 
suit  of  an  administrator,  either  in  Massachusetts  or  California,  ac- 
cording to  the  case  of  Welchman  v.  Sturgisy  66  Com.  L.  552 ;  and 
Bullock  Admr.  v.  Rogers,  16  Vt  294.  And  any  judgment  we 
might  here  give  would  afford  no  protection  against  such  suit.  For 
if  the  defendants  are  liable  here,  because  the  money  was  received 
here  from  Cooley,  which  does  not  appear,  but  may  be  true,  then 
Cooley  is  liable  here  also  for  paying  it  over,  as  was  held  in  the 
English  case  last  cited,  and  he  is  equally  liable  in  every  state 
through  which  he  carried  the  money.  And  if  the  defendants  are 
liable  here,  so  are  they  equally  in  New  Hampshire,  if  they  carried 
the  money  from  this  state  to  Massachusetts.  But,  according  to  the 
case  in  66  Eng.  Com.  Law  R.,  Hutchinson  is  liable  as  for  a  tort, 
as  executor  de  son  tort,  for  collecting  these  funds ;  and  it  is  only  by 
waiving  the  tort,  that  any  action  for  the  money  lies.  But  it  is 
questionable  whether  that  rule  will  apply  indifferently  to  all  persons 
to  whom  that  money  came,  as  money  has  no  ear  mark,  and  is  inca- 
pable of  being  identified.  For  Hutchinson's  paying  over  the  money 
did  not  release  his  liability.  He  is  still  liable  for  all  the  money  he 
collected,  and  cannot  deduct  even  the  debts  which  he  paid  for  the 
estate*  And  the  persons  of  whom  he  collected  the  money  were 
not  discharged  of  their  obligation  to  the  estate  by  payment  to  him, 
unless  he  remitted  the  money  to  the  rightful  administrator  in  the 
place  of  the  domicil.  And  if  Cooley  were  ever  liable,  his  paying 
over  the  money  to  the  widow  will  not  release  him  until  she  remits 
the  money  to  the  rightful  administrator  in  the  place  of  domiciL 


670  ORANGE  COUNTY. 

Abbott,  Admr.  v.  Coburn  k  Wift. 

That,  then,  is  the  duty  of  Hutchinson,  Coolej  and  the  defendant 
Caroline. 

A  debt,  by  the  decease  of  the  creditor,  becomes  bona  notabilicL, 
or  assets  in  the  place  of  residence  of  the  debtor  ;  and,  according  to 
our  decisions,  no  one  but  an  administrator  in  that  state  can  collect 
it,  or  release  it,  or  properly  administer  it  It  is  no  longer  transi- 
tory,  as  before  the  decease  of  the  creditor,  but  becomes  local,  and 
is  confined  to  the  probate  jurisdiction  of  the  debtor's  residence, 
unless  it  be  remitted  to  the  administrator  of  the  place  of  the  dom- 
icil  of  the  deceased,  as  is  held  in  some  states ;  but  that  is  no  dis- 
charge here,  I  think.  That  is  the  very  point  decided  in  BuUock 
Admr,  v.  Rogers^  16  Vt  294.  That  action,  it  is  expressly  decided 
there,  would  not  lie  for  the  debt  because  the  debtor  resided  in  New 
York,  but  it  was  sustained  for  the  instrument  which  did  belong  to 
the  administrator  in  Vermont  that  being  the  place  of  domicil.  We 
think,  therefore,  that  this  action  cannot  be  maintained,  upon  the 
facts  stated,  in  the  courts  of  this  state. 

We  are  liable  to  some  confusion  of  perception  upon  the  subject 
of  disposing  of  the  effects  of  deceased  persons,  by  attempting  to 
keep  up,  in  our  minds,  the  same  views  and  analogies  which  apply 
to  the  same  species  of  property  while  all  parties  concerned  are 
still  living ;  and  also  by  apprehending  money  as  capable  of 
identification. 

The  truth  undoubtedly  is,  that,  as  to  choses  in  action,  after  the 
decease  of  one  of  the  parties,  they  are  incapable  of  any  change, 
until  the  intervention  of  a  personal  representative  of  such  deceased 
party,  appointed  by  the  proper  municipal  authorities  of  the  place 
of  the  domicil  of  the  debtor.  Such  choses  in  action  can  never  be 
transferred,  paid,  or  in  any  other  manner  affected,  while  one  of  the 
parties  is  legally  extinct  Upon  the  appointment  of  the  represen- 
tative, the  law  throws  the  rights  of  the  deceased  party  upon  him 
just  as  they  existed  at  the  decease,  except  that  any  interference 
with  the  concerns  of  the  deceased  is  regarded  as  a  tort,  and  an  ac- 
tion accrues  from  the  perpetration  of  the  wrong,  by  relation,  which 
the  representative  may  take  up  and  prosecute. 

Money,  too,  is  incapable  of  identification.  Hutchinson,  by  at- 
tempting to  collect  debts  due  Lester  Abbott  did  not  in  fact  obtain  any 
money  of  the  deceased.    It  was  the  money  of  the  persons  of  whom 
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he  obtained  it,  and  when  paid  to  him  it  became  his  own.  The  debtors 
of  the  deceased  did  not  by  the  transaction  pay  their  debt  They, 
at  most,  acquired  the  obligation  of  Hutchinson  to  see  it  paid  in  a 
legal  manner,  in  consideration  of  having  received  the  amount  of 
money.  And  the  law,  regarding  this  as  a  tort,  will  allow  the  repre- 
sentative of  the  deceased  to  waive  the  tort,  and  sue  for  the  money 
by  means  of  a  legal  fiction.  So,  too,  all  pers^ons  consenting  to  this 
tort,  and  receiving  the  avails  of  it,  with  the  same  undertaking  to 
see  it  paid  to  the  legal  representative  of  the  deceased,  may  possi- 
bly be  liable  for  the  money  at  the  suit  of  the  representative,  by 
means  of  a  legal  fiction.  But  in  all  this,  the  law  keeps  up  no  idea 
of  the  identity  of  the  money.  Nor  is  it  of  the  least  importance 
whether  it  be  the  identical  money  or  not.  If  that  idea  were  to 
affect  the  case,  the  present  plaintiff  might  himself  be  said  to  hare 
received  the  money  of  the  estate,  and  therefore  be  bound  to  admin- 
ister it.  But  nothing  of  that  is  found.  For  he  received  the  money 
of  the  widow,  and  clearly  did  not  implicate  himself  in  the  original 
tort  by  which  it  was  obtained,  inasmuch  as  he  was  to  pay  it  back 
to  her.  The  money,  all  aloiig,  belongs  to  the  several  persons  who 
pay  and  receive  it.  But  by  the  transaction  they  may  or  may  not 
be  regarded  as  consenting  to  the  original  tort,  and  adopting  it. 
But  if  they  do,  the  consent  to  the  original  wrong  is  not  itself  a  new 
and  independent  tort,  to  be  answered  for  in  the  place  where  the 
transaction  occurred. 

According  to  the  decisions  in  this  state,  I  think  the  transmitting 
of  this  money  to  Massachusetts,  and  having  it  there  administered 
that  being  the  place  of  the  domicil  of  the  deceased,  would  afford 
no  protection  against  the  claim  of  an  administrator  appointed  in 
California,  who  should  sue  either  Hutchinson  or  the  original  debt- 
ors ;  or  at  least  that  is  questionable  upon  our  decisions.  But  Judge 
Stort  lays  down  the  rule,  in  his  Conflict  of  Laws,  that  remitting 
the  funds  to  the  administrator  in  the  place  of  domicil  will  be  a  dis- 
charge, and,  upon  principle  and  for  convenience,  I  think  it  should 
be  so.  But  he  refers  to  no  cases  where  it  has  been  so  held  in 
England,  and  I  doubt  if  any  such  principle  has  ever  been  there 
recognized.  I  think  that  is  the  rule  of  some  of  the  American 
states,  but  no  such  rule  could  be  applied  to  a  merely  auxilliary 
administration,  which  the  pliMntiff 's  'dearly  is.    It  ^eems  to  tu 
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therefore,  impossible  to  find  any  satisfactory  ground  upon  which 
the  plaintiff's  right  to  this  money  can  be  vindicated.  There  may 
have  been  actions  maintained  in  this  state,  where  this  same  ques- 
tion might  have  been  raised  and  was  not  Courts  do  not  ordin- 
arily feel  bound  to  go  beyond  the  questions  raised  in  argument, 
and  when  that  is  attempted,  it  is  often  at  the  hazard  of  making  a 
wrong  decision.  And  where  the  objection  is  merely  technical,  it 
would  never  be  raised  by  the  court,  if  not  pointed  out,  or  certainly, 
not  ordinarily.    Judgment  reversed,  and  judgment  for  the  defendant. 


John  N.  True,  Ziba   Sprague  and  Alden   Spear  v.  27ie 

EstcUe  of  John  W.  Morrill. 

AppeaL     Homestead, 

An  appeal  lies  ttom  the  decision  of  the  probate  court  setting  oat  a  homestead  to  the 
widow  of  a  deceased  person. 

A  piece  of  land  which  has  a  dwelling  house  upon  it,  occupied  by  a  tenant,  but  upon 
which  the  owner  never  resided,  cannot  be  treated  as  his  homestead  within  the 
the  meaning  of  the  statute,  (Comp.  Stat.  oh.  66  f  1  &  4,)  tbongh  he  had  no  other 
dwelling  house,  and  may  have  contemplated  living  upon  the  premises  at  a  fhtare 
time. 

Nor  can  separate  pieces  of  woodland  firom  which  the  owner  was  accustomed  to 
obtain  wood  for  his  own  use,  or  a  pieee  of  land  occupied  only  by  a  shop,  or  a  pew 
in  the  meeting  house,  be  regarded  as  a  homestead,  or  a  part  of  it,  within  the 
meaning  of  said  statute. 

Appeal  from  a  decree  of  the  probate  court  setting  out  to  the 
widow  of  the  intestate  a  homestead.  In  the  county  court,  January 
Term,  1856, — ^Underwood,  J.,  presiding, — <he  appellee  moved  to 
dismiss  the  appeal,  on  the  ground  that  the  county  court  had  no  ap- 
pellate jurisdiction  of  the  subject  matter.  The  motion  was  over- 
ruled, and  the  appellees  excepted. 

The  parties  then  agreed  upon  a  statement  of  the  facts  in  the 
case,  upon  which  the  county  court  reversed  the  decree  of  the  pro- 
bate court  setting  out  the  homestead,  to  which  the  appellees  alao 
excepted. 
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The  facts  agreed  upon  were  substantially  as  follows.  John  W. 
Morrill  deceased  in  September,  1854,  leaving  a  widow  but  no  chil- 
dren,— and  leaving  property,  real  and  personal,  to  the  amount  of 
about  five  thousand  dollars  after  the  payment  of  all  debts  and 
charges  of  settling  the  estate,  principally  in  notes  and  other  per- 
sonal property,  there  being  but  about  five  hundred  dollars  worth 
of  real  estate.  The  real  estate  which  was  set  out  to  the  widow,  as 
the  homestead  of  the  deceased,  consisted  of  four  small  detached 
pieces  of  land,  and  a  pew  in  the  meeting  house. 

One  piece  contained  ten  or  twelve  acres  of  land  on  which  was  a 
good  bam  and  an  old  house,  occupied  by  a  tenant  at  the  time  of 
the  decease  of  the  intestate,  and  upon  which  the  deceased  never 
resided ;  but,  previous  to  his  decease,  he  had  contemplated  building 
a  house  there  for  his  own  occupancy,  and  had  made  some  prepara- 
tions therefor,  by  way  of  procuring  and  furnishing  building  mate- 
rials,— and  had  attempted  to  negotiate  for  the  building  of  the  same. 
One  other  piece  contained  about  twenty-two  acres  of  wood  and 
timber  land,  lying  about  fifly  rods  from  the  first  mentioned  piece, 
which  the  deceased  had  occupied  by  taking  from  it  timber  and  fire- 
wood for  his  own  use ;  another  piece  of  wood  land-  lay  about  one 
mile  from  the  first  mentioned  lot,  and  contained  about  two  acres ; 
one  other  piece  of  two  o]\  three  acres  lay  about  one  hundred  rods 
from  the  first  described  lot,  and  on' it  there  was  a  shop  in  which  the 
deceased  had  stored  some  part  of  his  household  furniture,  and  in 
which  he  had  some  few  tools,  and  had  occasionally  done  some 
work.  The  pew  was  in  the  Union  meeting  house,  and  was  occu- 
pied by  the  deceased  and  his  family. 

The  intestate,  at  the  time  of  his  decease,  was  not  keeping  house, 
but  was  hiring  his  board  in  the  famUy  of  one  John  Richardson, 
within  some  fifty  rods  of  the  first  mentioned  piece  of  land,  and  had 
BO  boarded  for  about  six  months  previous  to  his  death.  He  had, 
for  a  long  time,  owned  and  occupied  a  farm  in  the  vicinity  of  these 
pieces  of  land,  but  a  little  more  than  two  years  previous  to  his  de- 
cease he  sold  his  farm,  but  continued  to  occupy  a  part  of  the  house 
upon  it  up  to  the  tune  when  he  went  to  board  with  Richardson. 

Peck  6f  Oolhy  for  the  appellees. 

This  case  is  not  appealable,  nor  is  it  an  adrersary  proceeding. 

44 
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The  statute  casts  the  title  by  descent  on  the  widow  and  children ; 
and  the  probate  court  can  neither  give  or  deny  such  title.  They 
may,  "  if  necessary^  appoint  three  commissioners  to  set  out  to  such 
widow  such  homestead."     Comp.  Stat  chaf .  65,  §  4. 

The  object  of  this  statute  is  to  effect  a  severance  merely.  The 
homestead  exists  independent  of  the  probate  court,  and  a  decree 
setting  out  lands  not  properly  homestead  will  have  no  effect  upon 
the  owners  of  the  lands.  No  provision  is  made  for  an  appeal  by 
law,  and  none  for  proceedings  on  an  appeal  in  the  county  court. 
If  an  appeal  can  be  had  by  the  heirs,  it  can  be  had  by  the  widow. 
Suppose  the  probate  court  refuse  to  appoint  commissioners  to  set 
out  a  homestead,  not  thinking  it  '^  necessary ^  Would  an  appeal  lie  ? 
Suppose  said  court  refuse  to  to  decree  a  homestead,  could  she  ap- 
peal ?  and  what  proceeding  would  be  had  in  county  court  ? 

W.  Hehard  for  the  appellants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  has  been  settled  by  this  court,  in  a  case  in 
Rutland  county,  that  causes  of  this  description  come  within  the 
general  provisions  of  the  probate  law  allowing  appeals  from  the 
decisions  of  the  court  of  probate. 

The  more  important  inquiry  in  the  case  is  in  regard  to  the  char- 
acter of  the  property  set  out  to  the  widow.  Was  it  of  the  charac- 
ter, and  so  occupied  by  the  husband  at  the  time  of  his  decease,  as 
to  bring  the  case  within  the  provisions  of  the  first  section  of  the 
homestead  act?  This  section  defines  a  homestead  as  consisting  ^^of 
a  dwelling  house,  out-buildings,  and  lands  appurtenant,  occupied  as 
a  homestead  by  a  housekeeper  or  the  head  of  a  family,"  and  the 
fourth  section  provides  that  upon  the  death  of  such  housekeeper  or 
head  of  a  family,  leaving  a  widow,  his  homestead  shall  pass  to  his 
widow  and  children,  if  any  there  be,  in  due  course  of  descent.  The 
object  of  the  law  creating  a  homestead  which  should  not  be  subject 
to  the  debts  of  the  husband,  is  of  a  humane  character,  and  should 
be  held  to  apply  fairly  to  all  such  cases  as  are  within  the  equity 
and  spirit  of  the  act,  but,  beyond  this,  we  should  not  go.  It  seems 
the  deceased  was  a  man  in  good  circumstances,  leaving  an  estate 
of  some  five  thousand  dollars  above  all  his  debts,  being  mostly  in 
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notes  and  personal  propertj.  The  farm  which  the  deceased  had 
for  a  long  time  owned  and  occupied,  in  the  vicinity  of  the  pieces  of 
land  set  out  to  the  widow,  had  been  sold  more  than  two  years  be- 
fore his  death,  and,  at  the  time  of  his  death,  he  was  not  keeping 
house,  but  had  been  boarding,  for  some  six  months,  in  the  family 
of  a  Mr.  Richardson,  some  little  distance  from  any  of  the  land  set 
out  to  the  widow.  Although  the  case  fiuds  that  afler  the  sale  of 
the  farm  the  deceased  continued  to  live  in.  a  part  of  the  house  up 
to  the  time  he  and  his  family  went  to  board  with  Richardson,  yet 
his  occupancy  must  have  been  in  the  character  of  a  tenant  during 
that  time.  This  farm,  no  doubt,  at  the  time  of  its  sale,  was  occu- 
pied by  the  deceased  cu  a  hamesieady  but  we  think  this  cannot  be 
said  of  any  of  the  pieces  of  land  set  out  to  the  widow.  The  first 
piece,  consisting  of  some  ten  or  twelve  acres,  had  been  occupied  by 
a  tenant,  and  upon  which  the  deceased  had  never  resided.  Where 
the  statute  speaks  of  a  housekeeper,  or  the  head  of  a  &mily,  occu- 
pying a  place  as  a  homestead,  it  no  doubt  refers  to  a  personal  occu- 
pation, and  not  by  a  tenant.  The  woodland,  though  it  may  have 
been  occupied  by  the  deceased,  previous  to  his  death,  for  the  pur- 
pose of  taking  timber  and  fire-wood  from  it  for  his  own  use,  yet  it 
would  be  an  abuse  of  language  to  call  it  his  homestead.  So  it  may 
be  said  of  the  small  piece  upon  which  there  was  a  shop,  in  which 
the  deceased  had  stored  some  of  his  furniture,  and  in  which  he 
had  some  tools,  and  occasionnally  did  some  work.  There  is  no 
pretence  that  he  or  his  family  occupied  it  in  any  other  way.  It 
was  no  homestead,  not  any  more  so  than  the  pew  in  the  meeting 
house  occupied  by  the  deceased  and  his  family  when  they  went  to 
church. 

We  think,  then,  the  judgment  of  the  county  court,  reversing  the 
decree  of  the  court  of  probate  should  be  affirmed  with  costs. 
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John  Richardson,  administraior  upon  the  estate  q/*  Stephen 

Merbill  v.  John  N.  True,  Apt. 

Competisatton  of  executors  and  administrators. 

Aa  executor  or  adjnluistnitor  is  entitled  to  an  allowaoce  agaiDst  the  estate  for  bli 
time  and  serrioes  in  takiog  care  of  the  property  of  the  estate,  so  long  as  it  remains 
nnder  his  management,  and  he  is  accountable  for  it  in  that  capacity,  although  the 
use  of  the  property  was  bequeathed  to  another,  who  during  all  the  ttane  had  the 
income  of  it. 

Appeal  from  an  allowance  of  an  administrator's  account.  The 
following  facts  were  found  and  reported  by  a  commissioner  to  whom 
it  was  referred  by  the  county  court 

Stephen  Merrill,  by  his  will  executed  on  the  16th  day  of  March, 
1836,  gave  to  his  wife,  Abigail  Merrill,  all  of  his  household  funii- 
ture,  and  the  use  and  improvement  during  her  natural  life,  of  all 
his  real  and  personal  estate,  except  a  legacy  of  ^ve  hundred  dol- 
lars, to  be  paid  to  his  daughter,  Louisa  ;^M.  Merrill,  when  she  ar- 
rived at  the  age  of  eighteen ;  and  what  remained  of  his  property 
afler  the  decease  of  his  wife,  he  gave  to  his  children  and  grand- 
children. He  died  July  dOth,  1842,  and  his  will  was  proved  and 
allowed  on  the  13th  of  September,  1842.  By  this  will  his  widow, 
Abigail  Merrill,  was  appointed  executrix,  but  she  declined  the 
trust,  and  on  said  13th  of  September,  1842,  John  Richardson  was 
appointed  administrator,  with  the  will  annexed.  Said  Richardson 
settled  his  administration  account  before  the  probate  court,  October 
12th,  1843,  when  there  was  found  in  his  hands  the  sum  of  twenty- 
four  hundred  and  twenty-six  dollars  eighty-two  cents  in  money 
and  notes  due  said  estate,  also  about  seven  hundred  and  fifty  dol- 
lars worth  of  real  estate,  and  a  small  amount  of  personal  property 
not  sold. 

He  made  a  further  settlement  of  his  account  as  administrator 
October  21st,  1854,  when  he  presented  the  following  account,  which 
was  allowed  by  the  probate  court 

'<  Estate  of  Stephen  MerriU,  deceased,  to  John  Richardson^      Dr. 

**  1844  To  trouble,  time  and  care  in  collecting  and  loaning  money 

*'  belonging  to  said  estate,  and  paying  out  the  same  $10  00 

« 1845  «  "  "  «  15  00 

« 1846  "  «  "  "  10  00 

$35  00 
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Amount  brought  forward,  $35  00 

"  1847  To  trouble,  time  and  care  in  collecting  and  loaning 

"  money  belonging  to  said  estate,  and  paying  out  the  same  1 5  00 


*M848 

u 

u 

u 

u 

15  00 

«1849 

iC 

u 

u 

u 

14  00 

«  1850 

(. 

u 

u 

« 

10  00 

«1851 

ti 

(• 

u 

(( 

15  00 

"  1852 

u 

u 

it 

u 

15  00 

«  1853 

u 

u 

u 

u 

15  00 

«  1854 

u 

u 

u 

u 

• 

15  00 

«$149  00 

He  had  taken  charge  of  said  estate  from  the  settlement  October 
12th  1843  to  October  21st,  1854,  loaned  said  money,  collected  and 
paid  the  interest  annually  to  Abigail  Merrill,  the  widow  of  said ' 
Stephen  Merrill.  He  did  not  keep  an  account  of  the  time  spent, 
but  made  the  charge  at  the  end  of  each  year,  of  all  but  the  last 
four  or  five  items,  which  he  made  at  the  time  of  the  settle- 
ment before  the  probate  court,  in  October,  1854.  He  paid 
the  taxes  as  administrator,  and  Mrs.  Merrill  paid  the  amount  of 
said  taxes  to  him  annually  ;  and  paid  him  the  sum  of  two  dollars, 
annually,  for  the  trouble  of  carrying  her  interest  to  her,  and  paying 
the  taxes.  Said  Richardson,  some  time  between  the  settlement 
October  12th,  1843  and  the  settlement  October  21st,  1854,  sold  a 
sleigh  and  harness  for  fourteen  dollars,  for  which  sum  he  held  a 
note ;  the  interest  on  said  note  he  had  annually  paid  Mrs.  Merrill, 
but  the  same  was  omitted,  by  mistake,  in  the  settlement  made 
October  21st,  1854.  There  was  no  controversy  about  this  item 
before  the  probate  court,  or  any  other,  except  for  the  administra- 
tor's services,  in  taking  care  of  said  estate.  The  sum  charged  and 
allowed  by  the  probate  court  was  reasonable  for  the  time  spent 
and  trouble  and  care  of  the  said  Richardson,  who  spent  time 
enough  to  amount  to  that  sum,  if  it  had  been  charged  for  by  the  day. 

The  appellant  contended  that  all  said  Richardson's  account  for 
services  should  be  disallowed  against  the  estate,  and  that  the 
same  should  be  paid  by  Abigail  Merrill,  widow  of  said  Stephen 
Merrill,  she  having  had  the  use  of  said  estate  during  all  the  time 
for  which  said  charges  were  made. 
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The  county  court,  January  Term,  1856, — ^Underwood  J.,  pre- 
siding,— ^rendered  judgment,  on  the  report  of  the  commissioner,  for 
the  appellant,  disallowing  the  administrator's  charges  for  his  ser- 
vices, on  the  ground  that,  in  justice  and  equity,  as  well  as  at  law, 
the  expense  of  managing  the  property,  the  use  of  which  was  given 
to  the  widow  during  her  life,  should,  during  that  time,  be  a  charge 
on  that  use,  instead  of  a  charge  upon  the  estate,  and  be  borne  by 
the  widow  instead  of  the  estate.  To  this  decision  the  administrar 
tor  excepted. 

Peck  Sf  Colby  for  the  administrator. 

To  throw  this,  charge  upon  the  widow's  interest  would  be  in- 
equitable. 

The  settled  rule  in  equity  is  to  charge  a  trust  fund  with  the  ex- 
pense of  its  management,  and  for  which  the  trustee  has  a  lien  on 
the  fund.     Hill  on  Trustees  570.     Warrall  v.  Harford  8  Vesey  8. 

W»  Hehard  for  the  appellant 

Whatever  expense  is  incurred,  in  taking  care  of  the  property, 
should  be  paid  by  the  party  for  whose  benefit  it  is  done. 

It  The  will  made  the  widow  the  executrix,  and  she  could  no 
more  enlarge  the  use  or  benefit  to  be  derived  from  her  legacy,  than 
she  could  enlarge  the  legacy  itself. 

2.  If  she  had  accepted  the  trust  of  executrix,  as  the  testator  de- 
signed that  she  should,  and  which  was  a  qualification  of  the  bequest, 
she  could  not  have  charged  for  taking  care  of  the  personal  prop- 
erty, any  more  than  she  could  for  taking  care  of  the  real  estate. 

3.  The  term  tise  impKes  that  the  fund  is  to  be  kept  good  and  not 
be  encroached  upon.  K  the  doctrine  contended  for  prevails,  the 
result  might  be  that  the  whole  principal  would  be  absorbed. 

4.  If  the  widow  is  entitled  to  the  interest  of  the  money,  with- 
out being  at  any  trouble  or  expense  of  looking  after  it,  upon  the 
same  principle  she  might  claim  the  whole  produce  of  land,  without 
being  at  the  expeiise  of  collecting  it.    This  is  not  claimed. 

5.  The  widow  paid  for  collecting  and  bringing  the  interest 
td  her. 

That  is  all,  in  point  of  fact,  that  there  was  to  do,  but  the  admin- 
istrator has  charged  and  been  allowed  for  something  more. 
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Whj  should  she  not  paj  for  keeping  and  exchanging  the  notes^ 
as  well  as  paj  for  collecting  the  interest  ?  There  is  no  doubt 
that  she  should  do  both. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  material  question  in  the  case  is  in  rela- 
tion to  the  allowance  of  the  account  of  the  administratori  The 
testator,  Stephen  Merrill,  died  leaving  a  will  by  which,  after  giving 
to  his  widow  all  his  household  furniture  absolutely,  and  a  legacy  of 
five  hundred  dollars  to  his  daughter  Louisa,  he  gave  to  his  widow 
the  use  and  improvement  of  all  the  rest  of  his  real  and  personal 
estate  during  l^er  natural  life  and  all  that  should  remain  at  her  de- 
cease he  gave  to  his  children  and  grandchildren.  The  widow  was 
appointed  executrix  under  the  will,  but  she  having  refused  to  act 
as  such,  administration  was  committed  to  John  Richardson,  with 
the  will  annexed.  It  appears  that  in  the  month  of  October,  1843, 
Richardson  rendered  to  the  court  of  probate  his  administration  ac- 
count, which  was  allowed  to  him,  and  there  then  was  found  a  bal- 
ance in  his  hands  of  some  twenty-four  or  five  hundred  dollars  in 
money  and  notes,  some  personal  property  which  had  not  been  sold^ 
and  a  small  amount  of  real  estate.  This  property  remained  in 
the  hands  of  John  Richardson  quite  a  number  of  years,  and  it  is 
for  taking  charge  of  this  property  subsequent  to  the  rendition 
of  his  account  in  1843,  that  the  charges  are  made.  We  see  no 
sufficient  reason  why  the  administrator  should  not  have  his  account 
aUowed  him,  against  the  estate.  The  administrator,  with  the  will 
annexed,  had  the  property  in  his  hands  in  trust,  and  in  the  charac- 
ter of  administrator ;  and  as  such  was  lidble,  at  all  times,  to  be 
called  to  an  account  for  it  before  the  probate  court  It  is  a  very 
common  chancery  principle  that  the  expense  of  taking  care  of  a 
trust  fund  is  to  be  paid  out  of  the  fund,  and  it  is  often  said  the 
trustee  has  a  lien  upon  it  for  the  payment  of  his  account  So 
with  executors  and  administrators ;  they  are  entitled  to  have  all 
accounts,  allowed  them  as  such,  paid  out  of  the  funds  in  their 
hands ;  and  we  see  no  reason  why  this  case  should  be  made  an  ex- 
ception. If  those  in  interest  saw  fit  to  permit  the  property  to 
remain  in  the  care  and  custody  of  the  administrator,  and  thereby 
have  the  security  of  his  administration  bond  for  a  final  accounting 
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*for  the  property,  he  certainly  should  be  fdlowed  for  his  administra- 
tioD  account  in  managing  the  property.  If,  from  the  payment  of 
this  account  out  of  the  common  fund,  equities  arise  between  those 
entitled  to  the  fund,  they  must  be  adjusted  between  themselves. 
The  commissioner  finds  that  the  sum  allowed  the  administrator  by 
the  probate  court  was  reasonable  for  the  time,  care  and  trouble 
expended  by  him,  and  that  time  enough  was  expended  to  have  the 
account  amount  to  the  sum  allowed  by  the  court  of  probate,  at  the 
rate  of  compensation  fixed  by  the  statute  for  executors  and  admin- 
istrators per  day.  It  has  been  frequently  decided,  in  this  state, 
that  a  charge  in  gross  by  an  administrator  does  not,  as  matter 
of  law,  furnish  a  reason  why  the  charge  should  not  be  allowed, 
although  gross  charges  may  be  the  subject  of  severe  scrutiny. 

The  administrator  should  clearly  account  for  the  fourteen  dol- 
lars which  he  received  upon  the  sale  of  the  sleigh  and  harness 
belonging  to  the  estate,  and,  by.  mistake,  not  accounted  for  in  his 
previous  account 

The  judgment  of  .the  county  court  is,  then,  reversed  with  costs, 
and  judgment  rendered  in  this  court  in  conformity  to  the  judgment 
of  the  court  of  probate. 


Zacoheus  Flint  t?.  William  Whitney. 

Tax  collector's  toarrant.     Tender  of  property  to  prevent  taking 
body  of  delinquent.     Copy  and  return  to  he  left  toith  jailor. 

A  wamnt  fbr  the  colleotion  of  highway  taxes  is  insiiiBoient,  if,  in  the  event  of  the 
neglect  of  any  of  the  persons  assessed  to  pay  their  taxes,  the  only  oonunand  to 
the  collector  be  ^^  to  proceed  with  him  or  them  as  the  law  directs." 

To  make  the  collector  of  a  tax  liable  in  trespass  merely  for  taking  the  body  instead 
of  the  property  of  a  delinquent  tax-payer,  there  must  be  a  distinct  offer  to  him 
of  some  speciflc  property.  A  general  request  to  take  property  and  proof  that  the 
penoB  assessed  had  property  will  not  sulllce. 

The  omission  of  a  tax  collector,  who  commits  ^  delinquent  to  Jail  on  account  of  the 
Bon*paym«Bt  of  hia  tax,  to  oeitiiy  his  doings  on  the  copy  of  hie  wamnt  left  with 
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the  jftilor  cannot  be  supplied  by  parol  proof  of  hisTprooeedings.  The  original 
warrant  not  being  a  returnable  process,  a  certificate  of  the  collector  thereon  is  not 
so  ikr  in  the  nature  of  a  return  as  to  be  conclusive  upon  the  parties. 

Trespass  for  false  imprisonment  Flea,  the  general  issue,  and 
notice  of  a  justification  under  a  warrant  for  the  collection  of  a 
highway  tax  against  the  plain tifif.  Trial  bj  the  court,  January 
Term,  1856, — Underwood,  J.,  presiding. 

The  defendant  was  one  of  the  highway  surveyors  in  the  town  of 
Brookfield  for  the  year  1852 ;  and  on  the  24th  of  May  of  that 
year  the  selectmen  of  that  town  placed  in  his  hands  a  tax-bill  and 
warrant,  of  which  the  following  is  a  copy. 

"State  op  Vermont,  Orange  Countyy  m.  To  William  Whit- 
"  ney,  one  of  the  surveyors  of  highways  in  Brookfield,  in  said 
"  county,  Greeting^ 

"  By  the  authority  of  the  state  of  Vermont,  you  are  hereby  com- 
"manded  to  collect  of  the  several  persons  named  in  the  within 
"  tax-bill,  inhabitants  who  are  liable  to  pay  highway  taxes  in  said 
^  Brookfield,  the  sums  annexed  to  their  names,  in  money  or  labor, 
"  and  cause  the  same  to  be  laid  out  in  making  and  repairing  the 
"  roads  and  bridges  within  the  limits  hereinafter  described,  viz.,  the 
"  same  as  last  year." 

(Here  follow  the  names  of  the  persons  assessed,  with  the  amount 
of  their  respective  grand  lists  and  taxes,  among  which  is. that  of 
the  plaintifiT.) 

"  Three-fourths  of  the  tax  to  be  collected  and  laid  out  as  afore- 
^  said,  between  the  first  day  of  May  and  the  first  day  of  July  next; 
"  and  the  remainder  between  the  first  day  of  September  and  the 
"  first  day  of  November  next.  For  labor,  you  are  to  allow,  for  a 
"  good  hand,  ten  cents  per  hour ;  for  a  yoke  of  oxen,  per  day,  $1.00 ; 
"  for  a  pair  of  good  horses,  per  day,  $1.25 ;  for  a  cart,  plough  and 
"  scraper,  in  proportion,  and,  if  damaged,  to  be  made  good.  And, 
"  if  any  person  or  persons  shall  neglect  to  pay  said  sum  or  sums 
"  in  labor  as  aforesaid,  you  are  to  proceed  with  him  or  them  as  the 
"  law  directs.     Hereof  fail  not,"  &c,  &c. 

The  defendant  called  upon  the  plaintiff  several  times  for  the 
payment  of  his  said  tax,  and,  at  the  time  in  question,  met  him  away 
from  his  home  and  inquired  of  him  what  he  was  going  to  do  about 
the  tax.  The  plaintiff  said  he  did  not  know,  but  as  the  defendant 
should  say,  he  supposed.    The  defendant  then  read  his  warrant  to 
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the  plaintiff,  and  told  him  he  had  a  right  to  take  his  body  or  prop- 
erty. The  plaintiff  asked  him  if  he  would  not  take  the  property. 
The  defendant  said  no,  and  that  he  wanted  his  body  then,  and 
thereupon  the  plaintiff  surrendered  himself,  and  the  defendant  com- 
mitted him  to  jail  in  Chelseiu  It  appeared  that  the  plaintiff  then 
had  a  horse,  sleigh  and  buffalo  robes  with  him,  and  three  or  four 
hundred  dollars  in  money  in  his  pocket,  but  he  did  not  turn  out  or 
designate  any  property  for  the  defendant  to  take  to  satisfy  the  tax, 
and  he  refused  to  pay  it 

Upon  the  trial,  the  defendant,  to  justify  the  arrest  and  commit- 
ment of  the  plaintiff,  offered  in  evidence  his  rate-bill  and  warrant, 
together  with  his  return  annexed  thereto  in  which  the  defendant's 
proceedings  in  collecting  said  tax  of  the  plaintiff  were  set  forth, 
and  in  which  he  stated  that,  upon  the  commitment  of  the  plaintiff, 
he  left  with  the  jailor  a  true  and  attested  copy  of  the  rate-bill  and 
warrant,  with  his  doings  thereon  endorsed.  This  evidence,  though 
objected  to  by  the  plaintiff,  was  admitted  by  the  court,  subject  to 
all  legal  objections.  The  plaintiff  offered  in  evidence  a  copy  of 
said  rate-bill  and  warrant  without  any  return  whatever  accompa* 
nying  it,  and  proposed  to  inquire  of  the  defendant,  who  was  a  wit- 
ness in  the  case,  if  this  was  not  the  copy,  and  the  only  copy,  he 
left  with  the  jailor  at  the  time  he  committed  the  plaintiff  to  jail, 
and  whether  the  return  introduced  by  the  defendant  was  not  made 
at  a  subsequent  time.  To  this  evidence  the  defendant  objected,  in- 
sisting that  the  return  on  the  original  warrant  was  conclusive,  and 
not  subject  to  be  inquired  into.  The  court  overruled  the  objection 
and  admitted  the  testimony,  from  which  it  appeared  that  the  only 
copy  left  with  the  jailor,  at  the  commitment,  was  the  paper  offered 
by  the  plaintiff,  and  that  the  return  on  the  original  warrant  was 
not  made  by  him  until  a  month  or  more  afterwards.  Upon  this 
state  of  facts,  the  court  rendered  judgment  for  the  plaintiff. 

Exceptions  by  the  defendant 

Perrin  and  Peck  ^  CoJhy  for  the  defendant. 

When  the  plaintiff  refused  to  pay  his  tax,  the  defendant  had  the 
right  to  arrest  him,  unless  he  requested  him  to  take  property. 
This  he  did  not  do.  It  does  not  even  appear  that  the  defendant 
knew  that  the  plaintiff  had  property. 

The  rate-bill  and  warrant  are  in  the  usual  form. 
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The  return  on  the  warrant  is  conclusive  between  these  parties 
in  this  action.  Had  the  defendant  been  sued  for  a  false  return,  it 
would  then  have  been  competent  for  the  plaintiff  to  show  the 
falsity  of  the  return.  But  the  question  now  arises  coUaterallj, 
and,  in  such  case,  parol  evidence  is  not  admissible  to  contradict  the 
return.  Hawkt  v.  Baldwin,  Brayt  85 ;  Carney  v.  Dennuon,  15 
Vt.  400. 

J.  B.  Hutchinson,  S.  M,  Flint  and  J.  P,  Kidder  for  the  plaintiff. 

The  warrant  is  not  sufficient  The  defendant  is  not  therein 
commanded  to  take  either  the  goods  or  chattels  or  the  body  of  the 
delinquent.  It  is  not  in  the  form  prescribed;  Comp.  Stat.  p.  GIG, 
form  23.     It  is  bad  for  want  of  substance. 

The  same  powers  aire  given  to  highway  surveyors  that  are  to 
constables;  Comp.  Stat  p.  178,  §  21.  *^For  want  of  goods  and 
chattels  whereon  to  make  distress,  the  constable  maj  take  the  bodj 
of  such  delinquent"     Comp.  Stat  p.  464,  §  14. 

The  case  shows  that  the  plaintiff^  at  the  time  of  the  arrest,  '^  had 
a  horse,  sleigh  and  buffalo  robes  with  him,"  and  the  defendant  re- 
fused  to  take  property,  but  "  wanted  his  body  then." 

He  should  have  left  with  the  keeper  of  the  jail  an  attested 
copy  of  his  warrant,  and  have  certified  his  doings  thereon ;  Comp. 
Stat  p.  464,  §  15 ;  Henry  v.  Tilson,  19  Vt  447. 

A  regular  tax-bill  and  warrant,  of  themselves,  are  not  a  sufficient 
justification ;  CoUamer  v.  Drury,  16  Vt  574 ;  Downing  v.  Roberts, 
21  Vt  441.  The  original  warrant  is  not  a  returnable  precept; 
nor  is  the  return  thereon  evidence,  the  officer  not  being  required 
by  law  to  certify  his  doings,  except  upon  the  jail  copies ;  Haihaway 
V*  Goodrich,  5  Vt  65 ;  Spear  v.  Tilson,  24  Vt.  420. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  It  seems  to  us  the  form  of  the  warrant, 
in  this  case,  is  so  essential  a  departure  from  the  form  given  in  the 
statute,  that  it  should  be  regarded  as  altogether  insufficient  It,  in 
truth,  omits  everything,  almost,  which  is  requisite  to  constitute  a 
valid  warrant  It  is  a  mere  direction  to  the  officer  that  if  the  per- 
sons assessed  do  not  pay  their  tax,  *'  to  proceed  with  him  or  them 
as  the  law  directs."    K  the  officer  did  not  follow  the  statute  more 
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clearly  them  the  form  of  the  warrant  does,  we  oould  scarcely  con- 
jecture what  he  might  not  feel  justified  in  doing,  under  such  gen- 
eral words.  '  It  reminds  one  of  the  form  of  the  aboriginal  warrant 
to  arrest  one  for  crimes.  ^'I,  Hihondi.  Quick  you  take  A.  B. 
Fast  you  hold  him.  Straight  you  bring  him  before  Hihondi"! 
This  is  even  more  specific  than  the  warrant  in  the  present  case. 
Still  it  has  been  contrasted  with  the  forms  of  such  process,  in  mod- 
em states,  as  a  significant  antithesis. 

IL  We  are  not  satisfied  that  there  was  any  such  refiisal  to  take 
property,  as  should  make  the  defendant  a  trespasser.  There  was 
nothing  like  an  offer  of  property,  but,  from  what  passed  at  the  time 
of  the  arrest,  it  is  evident  the  defendant's  understanding  was  that, 
if  he  took  property,  he  must  wait  and  go  to  some  distance.  For 
he  said,  ''he  wanted  his  body  then."  J£  the  plaintiff  had  been 
serious  in  desiring  the  defendant  to  accept  of  property  in  discharge 
of  the  body,  he  should  have  made  some  distinct  offer  of  some  spe- 
cific property,  especially  as  he  had  abundance  with  him  at  the  time. 
The  statute  is  express,  that  the  collector  may  execute  his  warrant 
"  wherever  he  may  find  the  property  or  body  of  the  delinquent." 
He  was  not  obliged  to  delay. 

ni.  Chapter  81,  §  15,  requires  the  ofiicer,  in  committing  a  de- 
linquent for  taxes,  to  leave  a  copy  of  his  warrant,  and  "  certify  hia 
doings  thereon  in  relation  to  such  delinquent"  This  was  not  done 
in  the  present  case.  In  Henry  v.  TiIsohj  19  Vt.  447,  this  is  held 
indispensable,  and  that  the  omission  cannot  be  supplied  by  proof  at 
the  trial  that  the  officer  had,  in  fact,  proceeded  regularly.  And,  in 
a  case  between  the  same  parties,  17  Vt  479,  it  was  held  that  such 
a  warrant,  even  where  there  is  commitment,  is  not  returnable  pro- 
cess, so  that  the  surveyor's  certificate,  entered  upon  the  warrant  at 
a  future  day,  cannot  be  treated  as  in  the  nature  of  a  return  upon 
process,  and  so  conclusive  upon  the  parties. 

Judgment  affirmed. 
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IVespass.     Damages,     Deed  of  husband  and  wife.     Statute  of 

limitations, 

Tbe  plaintiff  claimed  title  to  a  piece  of  land  upon  which  a  quantity  of  wood  had 
been  cut  by  a  person  claiming  adversely  to  her,  by  whose  employment  the  defend- 
ant removed  the  wood  about  one  hundred  rods  fVom  the  place  where  it  was  cut, 
but  left  it  on  the  same  lot.  Held,  that  if  the  wood  belonged  to  the  plaintiff,  so 
that  she  could  maintain  an  action  of  trespass  against  the  defendant  for  the  re- 
moval, she  could  recover  only  nominal  damage,  or  such  actual  damages  as  were 
occasioned  by  the  removal. 

In  a  deed  from  a  husband  and  wife,  executed  while  our  statute  required  the  acknowl- 
edgment by  the  wifb  to  be  made  by  her  separately  from  her  husband,  it  should  ap> 
pear  in  the  certificate  of  acknowledgment  that  it  was  so  acknowledged  by  her. 
If  it  does  not,  the  deed  will  be  inoperative  and  void  as  against  the  wife. 

The  possession  of  land  taken  under  a  deed  from  a  husband  and  wife,  withoat  a  cer- 
tificate of  such  an  acknowledgment  by  the  wife,  will  not  be  adverse  to  her  rights 
while  she  remains  under  coverture.  The  statute  of  limitations  will  commence  run- 
ning against  her  only  from  the  death  of  her  husband. 

Trespass  for  taking  a  quantity  of  wood.  Plea,  the  general 
issue;  trial  by  jury,  January  Term,  1856, — Underwood,  J., 
presiding. 

The  plaintiff  claimed  title  to  the  land  on  which  the  wood  was 
cut,  under  a  deed  from  her  father  to  her  before  her  marriage  with 
Charles  Pratt,  in  1804,  the  said  Charles  having  died  in  1848.     It 
appeared  that  in  1807  the  said  Charles  and  the  plaintiff  executed 
a  deed  of  the  premises  to  a  person  under  whom,  as  well  as  under 
a  vendue  title,  other  persons  now  claimed  to  hold  the  premises,  but 
the  deed  had  no  certificate  of  its  having  been  acknowledged  by  the 
plaintiff  separate  and  apart  from  her  husband,  the  certificate  being 
*as  hereinafter  set  forth  in  the  brief  of  the  defendant.     The  defend- 
ant offered  to  prove,  by  parol,  that  the  deed  was,  in  point  of  fact 
acknowledged  by  the  plaintiff  apart  from  her  husband;  but  the 
plaintiff  objected  to  the  testimony,  and  it  was  excluded  by  the 
court     It  also  appeared  that  one  of  the  persons  now  claiming  the 
premises  adversely  to  the  plaintiff  sold  the  wood  in  question  to  one 
Samuel  Mann,  who  caused  it  to  be  cut,  and,  after  it  was  cut,  em- 
ployed the  defendant  to  draw  it  about  one  hundred  rods  from  where 
it  then  lay,  to  the  side  of  a  railroad,  passing  through  said  lot ;  and 
the  defendant  did  so  draw  it,  and  left  it  by  the  side  of  the  railroad, 
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but  upon  the  same  lot  upon  which  it  was  cut, — ^and  then  had  no 
more  to  do  with  it, — ^but  the  said  Mann  afterwards  sold  it  to  one 
Hawes,  who  burned  it  into  coal.  The  defendant  requested  the 
court  to  charge  the  jury,  among  other  things,  that  if  the  plaintiff 
was  entitled  to  recover  at  all,  she  could  recover  only  nominal  dam- 
ages ;  but  the  court  charged  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  wood  drawn  by  the  defendant,  at  its  worth 
on  the  stump.     Exceptions  by  the  defendant. 

Other  questions  than  those  above  suggested  were  made  in  ref- 
erence to  the  plaintiff's  title  to  the  premises,  and  her  right  to  main- 
tain the  present  form  of  action,  &c. ;  but  as  they  were  not  passed 
upon  by  the  supreme  court,  the  facts  and  testimony  in  reference  to 
them  are  omitted. 

«/.  B.  Hvtchinson  and  J.  P.  Kidder  for  the  defendant. 

The  deed  from  the  plaintiff  and  her  husband  is  good  and  valid 
to  convey  her  title.  It  is  acknowledged  in  accordance  with  the 
provisions  of  the  statute,  '^  that  no  real  estate,  of  which  any  feme 
«  covert  is  or  shall  be  seized,  shall  pass  by  deed  of  herself  and 
"baron,  without  a  previous  acknowledgment  made  by  her  sepa- 
"  rately  from  her  husband,  before  a  judge  of  the  supreme  court,  or 
«•  or  a  judge  of  the  county  court,  or  a  justice  of  the  peace  of  the 
^  county  in  which  such  married  woman  sliall  live,  or  the  land  so 
^'  to  be  conveyed  does  lie,  that  she  executed  such  deed  freely  and 
"  without  any  fear  or  compulsion  of  her  husband ;  a  certificate  of 
"  which  acknowledgment,  taken  as  aforesaid,  shall  be  endorsed  on 
"  the  deed,  by  the  judge  taking  the  same,  and  recorded  at  large 
"  with  the  deed.  And  every  alienation  of  such  estates,  not  ac- 
"  knowledged  and  recorded  as  aforesaid,  is  hereby  declared  to  be 
"  utterly  void."     1  vol.  of  statutes,  compiled  in  1808,  p.  195,  §  12. 

The  acknowledgments  are  as  follows : 

"  State  op  Vermont,  Orange  County,  ss.  Chelsea,  March  24, 
"  1807,  personally  appeared  Charles  Pratt,  signer  and  sealer  of  the 
"  foregoing  instrument,  and  acknowledged  the  same  to  be  his  free 
"  act  and  deed.  Before  Josiah  Dana,  jttstice  peace  J* 

^  State  of  Yerhont,  Orange  County,  ss.  Chelsea,  March  24, 
"  1807,  personally  appeared  Eunice  Pratt,  signer  and  sealer  of  the 
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^  foregoiDg  instrument,  and  acknowledged  the  same  to  be  her  vol- 
''  untary  act  and  deed ;  and  that  she  executed  said  deed  freely  and 
"  without  any  fear  or  compulsion  of  her  husband. 

^ Before  me,  Josiah  Dana,  jiutice  peace" 

The  statute  is  strictly  complied  with.  Her  being  "  separately 
from  her  husband,"  is  no  part  of  the  acknowledgment ;  it  is  a  mere 
fact,  which  appears  from  the  deed  itself.  Her  acknowledgment  is 
separate  from  that  of  her  husband.  The  statute  does  not  read 
^  apart  from  her  husband,"  as  does  the  present  statute.  Separately 
means  singly.  In  this  case  there  is  a  single  acknowledgment  by 
each  of  the  grantors.  Apart  means  in  a  state  of  separation  as  to 
place.  The  acknowledgment  is,  '^that  she  executed  said  deed 
freely,  and  without  any  fear  or  compulsion  of  her  husband,"  which 
must  be  certified  to  by  the  judge  taking  the  same. 

£.  Weston  and  L,  B.  Peck  for  the  plaintiff. 

The  plaintiff  contends  that  the  deed  of  Pratt  and  wife,  of  March, 
1807,  is  void  as  to  her,  for  the  want  of  a  sufficient  certificate  of  ac- 
acknowledgment  thereon  to  comply  with  the  statute  of  March  6, 
1797,  then  in  force.  See  Slade*s  compilation  of  laws  of  1825,  and 
former  compilations ;  1  Tyler's  Reports  6,  Harman  y.  Taft  et  dL; 
do.  42,  Sumner  v.  Wentworth;  15  Vt.  344,  Giddings  ^  Wife  et  oL 
T.  Smit/i  et  al ;  1  Peter's  328,  MioU  et  oL  v.  Peirsol  et  ,al. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  Several  questions  have  been  raised  during  the  argu- 
ment of  this  case,  some  of  which,  it  is  unnecessary,  at  present,  to 
decide.  If  the  plaintiff's  title  to  this  land  is  sufficient  to  enable 
her  to  recover  its  possession  in  the  action  of  ejectment,  yet,  as 
those  under  whom  the  defendant  acted  were,  and  for  a  long  time 
had  been  in  the  actual  adverse  possession  of  the  premises,  she 
cannot  sustain  an  action  of  trespass  on  the  freehold  for  cutting  the 
trees  from  which  the  wood  in  question  was  derived.  Whether  her 
title  to  the  land  would  vest  in  her  a  general  property  in  the  wood, 
after  it  had  been  severed  from  the  freehold,  and  draw  with  it  that 
constructive  possession  which  will  enable  her  to  sustain  this  action^ 
is  a  question  not  necessary  now  to  decide.    There  are  obviously 
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serious  difficulties  in  sustaining  such  an  action ;  for,  if  the  title  to 
real  estate  will  give  a  general  property  and  a  constructive  posses- 
sion to  whatever  is  severed  from  the  land  while  it  is  in  the  adverse 
possession  of  atiother,  then  in  an  action  of  trover  or  trespass  de 
bants  against  the  actual  possessor ^  the  only  question  may  arise  in 
whom  the  title  to  the  land  really  exists.  If  this  action  can  be  sus- 
tained, it  will  enable  the  plaintiff  to  try  her  title  to  the  realty,  with- 
out ever  having  made  an  entry  upon  the  land,  or  adopting  any 
means  whatever  to  reduce  her  title  to  possession.  1  Smith's  Lead. 
Oases  410 ;  Maiher  v.  Trinity  Church,  3  S.  &  R.  509.  But  what- 
ever may  be  the  rule  on  that  subject,  we  are  satisfied  that  the  de- 
fendant is  not  liable  in  this  case  for  the  value  of  the  wood,  as  it 
stood  upon  the  land.  It  is  not  pretended  that  the  defendant  has 
used  the  wood,  or  in  any  way  converted  it  to  his  own  use,  or  done 
any  act  in  relation  to  it  but  simply  remove  it  from  one  place  to 
another  on  the  same  premises.  It  was  never  removed  from  the 
farm  on  which  it  was  cut,  and,  in  fact,  the  wood  was  left  by  the 
defendant  in  the  actual  and  constructive  possession  of  the  same 
person  in  whom  it  was  before  the  removal  was  made.  The  plain- 
tiff had  the  same  constructive  possession  afler  the  removal  by  the 
defendant,  that  she  had  before  ;  for  it  was  lefl  on  the  same  prem- 
ises to  which  she  made  her  claim  of  title.  The  defendant,  for  that 
act,  cannot  be  made  liable  for  the  value  of  the  wood  as  it  stood  on 
the  stump.  The  plaintiff  can  recover  but  nominal  damages,  or,  at 
most,  the  actual  damages  sustained  from  the  mere  act  of  removoL 
If  the  defendant  had  removed  the  wood  from  the  premises,  and 
had  taken  the  same  into  his  exclusive  possession,  and  an  action  of 
trespass  or  trover  had  been  commenced  against  him,  yet,  if  before 
judgment  the  property  had  been  returned  and  placed  upon  the 
premises  from  which  he  had  taken  it,  the  rule  of  damages  would 
be  the  same ;  the  plaintiff  could  recover  but  nominal  damages,  or, 
at  most,  actual  damages  for  the  removal.  The  return  of  the  prop- 
erty would  mitigate  the  damages  to  that  amount  The  rule  of 
damages  in  this  case  can  be  no  greater  than  in  that,  for  the  injury 
sustained  is  no  greater.  The  fact  that  this  wood  was  left  in  the 
same  lot  in  which  it  was  taken,  and,  consequently,  as  much  in  the 
possession  of  the  plaintiff  as  it  was  before  its  removal,  should  have 
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the  effect  to  reduce  the  plaintiff's  claim  to  nominal  damages,  or 
fiuch  actual  damages  as  was  sustained  from  the  act  of  removing  it. 
For  that  matter,  we  think,  the  judgment  must  be  reversed. 

In  relation  to  the  deed  of  Charles  Pratt  and  his  wife,  the  pres- 
ent plaintiff,  we  have  no  doubt  that  it  is  inoperative  and  void  as  to 
her,  and  that  she  is  now  clothed  with  the  same  rights  she  would 
have  had  if  the  deed  had  not  been  executed.  The  statute  under 
which  that  deed  was  executed  required  an  acknowledgment  by  the 
wife,  separate  from  her  husband,  that  she  executed  the  deed  freely, 
and  without  any  fear  or  compulsion  from  her  husband ; — not  that 
separate  certificates  of  that  acknowledgment  are  necessary,  but  that 
those  facts  were  acknowledged  by  her,  separate  from  her  husband, 
and  away  from  his  actual  presence.  That  fact  must  be  stated  in 
the  certificate  of  the  magistrate,  and  recorded  with  the  deed,  other- 
wise the  statute  itself  declares  the  deed  null  and  void.  The 
acknowledgment  of  the  deed  in  this  case  has  no  certificate  that  it 
was  made  separate  and  away  from  the  actual  presence  of  the  hus- 
band, and,  for  that  reason,  by  the  express  provision  of  the  statute, 
the  deed  must  be  treated  as  inoperative  and  void,  as  to  her.  The 
case  of  Elliott  v.  Piersol  et  al.,  1  Peters  328,  is  in  point  on  that 
question.     Slade's  Comp.  of  StaL  171,  §  12. 

The  plaintiff,  however,  could  make  no  claim  to  the  land  during 
her  coverture,  for  the  deed  was  good  as  conveying  the  life  estate  of 
her  husband.  Afler  the  death  of  her  husband,  on  the  17th  of  Au- 
gust, 1848,  her  right  to  the  land  revived,  and,  as  against  her,  no 
title  by  adverse  possession  has  been  acquired ;  for,  during  her  cov- 
erture, she  was  excepted  from  the  operation  of  the  statute. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
case  remanded. 


4Ji 
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William  J.  Bro^vn  v,  Chkster  Clark. 

I 

Recognizance  for  review. 

In  an  action  on  a  recognizance  for  a  review,  if  there  was  a  breach  of  it,  and  the 
debt  ia  paid  after  the  commencement  of  the  Buit,  but  withont  the  costs  of  it,  the 
plaintiff  will  be  entitled  to  a  Judgment  for  nominal  damages  and  costs. 

The  condition  of  a  recognizance  for  a  review  ie  not  broken  if  no  intervening  dama- 
ges are  sustained,  and  no  additional  costs  recovered  by  the  reviewee. 

Where,  in  an  action  on  a  recognizance  for  a  review,  it  only  appears  that,  subsequent 
to  the  review,  the  reviewee  obtained  a  Judgment  for  a  given  sum  in  damages,  and 
a  given  sum  for  costs,  the  supreme  court  cannot  take  Judicial  notice  that  any  of 
the  costs  so  recovered  were  for  costs  which  accrued  after  the  review. 

Debt  on  recognizaucos,  in  reference  to  which  the  parties  agreed 
upon  the  following  statement  of  facts. 

"  This  w'as  an  action  of  debt  on  two  recognizances  for  reviews 
in  two  actions,  heretofore  pending  in  Orange  county  court,  in 
favor  of  the  present  plaintiff,  against  Daniel  Tarbell,  Jr.,  and  oth- 
ers. Subsequently  to  said  reviews,  judgments  w^ere  rendered,  in 
both  said  actions,  against  the  defendants  therein  at  the  term,  and 
for  the  amounts  as  stated  in  the  plaintiff's  amended  declaration. 

"  Phinehas  Pierce  of  Royalton,  in  the  county  of  Windsor,  was  the 
owner  of  the  demands  for  which  a  recovery  was  had  in  the  above 
named  suits,  and  was  the  plaintiff  in  interest  therein,  the  said 
Brown  being  merely  a  nominal  party  for  the  convenience  of  bring- 
ing the  suits  in  this  county.  Executions  were  duly  issued  upon  tlie 
judgments  rendered  in  the  above  suits,  and  placed  in  the  hands  of 
one  Minot  Wheeler,  a  deputy  sheriff  in  and  for  the  county  of  Wind- 
sor, for  collection.  The  writ  in  the  present  suit,  was  served  upon 
the  defendant  Clark  on  the  13th  of  May,  1854 ;  and  on  the  14th 
of  June,  1854,  the  aforesaid  executions  were  fully  paid  and  satis- 
fied, and  the  said  Wheeler,  still  having  the  executions  in  his  hands, 
received  from  said  Pierce  a  writing,  of  which  the  following  is  a 
copy. 

'Minot  Wheeler,  Esq, — Dear  Sir:  You  will  have  the  good- 
'ness  to  discharge    the  two  executions  in  your  hands,    Wm.  P, 

*  Brovm  v.  Daniel  Tarbell,  Jr.  et  als.,  as  I  have  received  satisfaction 

*  for  the  same.'        (Signed,)  '  Phinehas  Pierce.' 

South  Royalton,  June  14,  1854.'  ^ 

'< At  the  date  of  the  above  writing  to  Wheeler,  Daniel  Tarbell,  Jr., 
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executed  and  delivered  to  said  Pierce,  a  writing  of  which  the  fol- 
lowing is  a  copy. 

'  I  hereby  agree  to  pay  all  further  legal  costs  on  the  two  exe- 

*  cutions  now  in  IVL  Wheeler's  hands,   Wm.  P.  Brown  v.  Daniel 

*  Tarhell  Jr,  et  cds.,  if  any  there  be,  not  included  in  said  execu- 

*  tions.  (Signed,)  D.  Tarbell  Jr.* 

"  No  costa  in  the  present  suit  were  embraced  in  the  settlement  of 
the  said  executions,  or  in  any  way  paid.  The  executions  mentioned 
in  the  foregoing  papers  are  the  same,  which  were  issued  upon  the 
judgments  mentioned  in  the  plaintiff's  amended  declaration. 

"  Pierce's  interest  in,  or  relation  to  the  various  suits  above  men- 
tioned, or  rights  of  action  growing  out  of  the  same,  have  not  been 
changed  in  any  way  since  the  commencement  Of  the  original  suits 
by  Brown  against  Tarbell  and  others,  on  which  the  said  reviews 
were  taken,  except  by  the  settlement  of  the  executions  as  before 
stated ;  and  said  Brown  is  merely  a  nominal  plaintiff  in  the  present 
suit. 

"  If  the  plaintiff  is  entitled  to  recover  on  the  foregoing  statement 
of  facts,  damages  are  agreed  on  at  one  cent" 

The  averments  in  the  amended  declaration,  which  are  referred 
to  in  the  foregoing  statement,  are  sufficiently  stated  in  the  opinion 
of  the  court. 

On  this  statement  of  facts,  and  the  papers  referred  to,  the  county 
court,  January  Term,  1856, — Underwood,  J.,  presiding, — ^ren- 
dered judgment  for  the  defendant,  to  which  the  plaintiff  excepted. 

C,  M.  Lamb  for  the  plaintiff. 

The  plaintiff's  right  of  action  became  absolute  when  the  defend- 
ants failed  to  prosecute  their  reviews  to  effect,  and  the  previous 
judgments  had  been  affirmed ;  the  defendant's  recognizance  then 
became  forfeit;  Way  v.  Swifts  12  Vt  390;  Stevens  v.  Brings,  14 
Vt.  44. 

The  payment  to  Pierce,  having  been  made  subsequent  to  the 
commencement  of  this  suit,  constituted  no  defense  to  it,  without  the 
payment  of  the  costs  also ;  and,  for  intervening  damages  and  costs 
in  the  original  suits,  accruing  between  the  review  and  final  judg- 
ments, the  defendant  was  liable,  as  for  damages,  in  this  suit.  These 
damages  are  the  necessary  result  deduced  from  the  facts  iij];i:^ed 
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upon.     The  case  shows  that  no  costs  in  the  present  suit  have  ever 
been  paid ;  Chitty  on  Bills,  10  Am.  Ed.  53D  and  585;  12  \U  390, 
Wat/  V.  Sim  ft ;  14  Vt.  44,  Sf  evens  v.  i^^^rs;  22  Vt.  288,  Belknap 
V.  Godfrey^ 

The  present  case  is  one  where  a  party  is  pursuing  separate  and 
different  remedies  to  obtain  satisfaction  for  the  same  demand,  which 
he.  has  a  right  to  da  The  deputy  sheriff  having  neglected  to  col- 
lect or  return  the  executions  within  life,  and  retaining  them  in  his 
hands  unsatisfied,  the  creditor  was  justified  in  proceeding  in  this 
collateral  way  for  a  partial  satisfaction ;  14  Vt  44,  supra;  Chitty 
on  Bills,  10  Am.  Ed.  539,  585 ;  Smith  v.  Ingraham,  22  Vt. 
414 ;  Brown  v.  Richmond^  decided  in  this  court  in  this  county, 
March  Term,  1855. 

C,  W.  Clarke  for  the  defendant 

There  has  been  no  breach  of  any  condition  of  these  recognizances. 
The  conditions  are  to  pay  all  *^  intervening  damages,  and  addition- 
al costs  ;"  and  it  is  necessary  to  show  that  ^  intervening  damages^ 
or  additional  costs,"  one  or  both  have  accrued ;  Way  v.  Swtft,  12 
Vt.  390 ;  Green  v.  ShuHliff,  19  Vt  592.  This  case,  Orange  coun- 
ty, March  Term,  1855. 

The  only  fact  shown  by  this  statement,  is  that  at  the  time  this 
suit  was  commenced,  the  judgments  in  the  original  suits,  in  which 
the  reviews  were  taken,  remained  unsatisfied.  This  is  an  immate- 
rial fact ;   Way  v.  Swift,  12  Vt  390. 

The  defendant  undertook,*  by  his  contracts  of  recognizance,  to 
keep  the  defendants  in  the  actions,  reviewed  as  good  as  they  were 
when  the  reviews  were  taken,  until  the  plaintiffs  should  procure  exe- 
cutions ;  to  make  up  to  them  all  losses  which  should  happen  to  them 
after  the  reviews,  and  pay  the  additional  costs ;  Green  v.  ShurtUffy 
19  Vt  592. 

No  damages  to  the  plaintiff,  by  reason  of  any  failure  of  the  de- 
fendants after  the  reviews,  or  impairing  of  securities,  are  attempted 
to  be  shown,  nor  does  the  case  show  the  recovery  of  any  additional 
costs. 

The  opinion  of  the  court  was  delivered  by 

Bbnkett,  J.     We  think  the  judgment  of   the  ootmty  court 
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should  be  affirmed.  If  the  case  showed  a  breach  of  the  condition 
of  either  recognisance,  the  judgment  should  have  been,  at  all  events, 
for  the  plaintiff  for  nominal  damages  and  costs.  The  payments  of 
the  executions  by  Tarbell,  after  this  suit  was  commenced,  could  not 
bar  the  action  without  a  payment  of  the  costs. 

But  We  are  to  take  the  facts  as  agreed  by  the  parties  ;  and  those 
are,  "  that  subsequently  to  said  reviews,  judgments  were  rendered 
in  both  of  said  actions,  against  the  defendants  therein,  at  the  term, 
and  for  the  amounts  as  stated  in  the  plaintiff's  amended  declare 
ation." 

The  statement  in  the  amended  count  in  the  declaration  is  that 
judgments  were  rendered  for  a  given  sum  in  damages,  and  for  a 
given  sum  for  costs*  There  is  no  averment  that  any  part  of  the 
judgments  for  costs  were  for  costs  that  accrued  after  the  reviews 
were  entered ;  and  we  cannot  take  judicial  notice  that  any  addi- 
tional costs  were  allowed  to  be  taxed  by  the  court,  subsequent  to 
the  reviews.  Though  the  declaration  avers  that  the  plaintiff  sus- 
tained intervening  damages,  yet  there  was  no  such  fact  in  the 
ciise,  and  no  proof  of  the  averment  that  the  plaintiff  had  been  put 
to  great  additional  expense  in  prosecuting  his  suits  to  final  judg- 
ment. 

When  this  case  was  before  us  at  at  a  previous  period,  it  was  held 
that  the  mere  affirmance  of  a  judgment  reviewed  was  not  a  breach 
of  the  condition  of  the  recognixance  for  a  review,  unless  interven- 
ing damages  had  been  sustained,  or  additional  costs  had  been  re- 
covered. See  S.  C.  27  Vu  676.  It  may  have  been  an  omission  in 
the  agreement  of  facts,  in  its  not  showing  that  additional  costs  had 
been  recovered. 

The  judgment  of  the  county  couit  is  affirmed^ 
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Cabot  «.  Burnham-s  trustee  and  claimant 

Htde    Cabot  v.    Roswell    S.  Burnsam  ;    Dter    Waltox 
trustee  ;  Daniel  Burnham,  claimant. 

Right  of  claimant^  in  trustee  suit  before  justice^  to  appeal. 

A  claimant  of  the  effiscts  in  tbe  hands  of  a  person  summoned  as  trustee  in  a  suit 
before  a  Justice  can  only  appeal,  if  at  all,  in  such  cased  as  are  appealable  by  the 
other  parties.'  If,  therefore,  the  action  be  upon  a  note  for  less  than  $20,  and  the 
indebtedness  of  the  trustee  be  upon  a  similar  note,  the  claimant  cannot  appeal  from 
a  decision  and  judgment  adverse  to  his  claim. 

Appeal  from  a  justice's  judgment  in  an  action  upon  a  note  for 
$18.  Before  the  justice,  the  trustee  disclosed  that  he  was  indebted 
to  the  principal  defendant  upon  a  note  for  less  than  $20.  The 
claimant  appeared  before  the  justice,  and  claimed  the  note  against  * 
the  trustee,  as  belonging  to  him,  but  the  justice  rendered  judgment 
in  favor  of  the  plaintiff  against  the  trustee,  for  the  amount  due  on 
the  note,  which  was  less  than  the  judgment  recovered  against  the 
principal  defendant.  The  claimant  appealed.  In  the  county  court, 
January  Term,  1856, — Underwood,  J.,  presiding, — the  appeal, 
on  motion  of  the  plaintiff,  was  dismissed,  to  which  the  claimant 
excepted. 

C.  W.  Clarke  for  the  claimant. 

W.  Hehard  for  the  plaintiff. 

Bt  the  court,  Redfield  Ch.  J.  This  is  an  appeal  from  a 
justice's  judgment,  by  the  claimant,  in  an  action  upon  a  note  less 
than  $20.  If  the  claimant  is  allowed  to  appeal,  in  such  cases,  be- 
cause he  is  a  party,  he  can  only  appeal,  we  think,  in  such  cases  as 
are  appealable  by  the  other  parties,  if  they  desire  to  appeal. 

The  judgment  only  affects  him  to  the  same  extent  it  does  other 
parties,  t.  e.  its  amount,  which  seems  the  ground  of  denying  ap- 
peals in  actions  on  notes  of  $20  or  less.  And  the  fact  that  he  is 
interested  in  a  collateral  issue  will  make  no  difference  in  regard 
to  the  right  of  appeal ;  if  so,  all  cases  might  be  appealed  by  the 
claimant,  when  otherwise  final,  even  where  the  controversy  was 
in  regard  to  a  note  less  than  $20,  which  would  not  be  appealable 
when  the  action  was  directly  upon  the  note. 

Judgment  affirmed. 
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B.  T.  Blodgktt  i\  The  Town  of  Brattleborck 

Process.      Appearance.      Waiver. 

The  plaintifT's  writ  was  dated  April  22,  1855,  and  made  returnable  to  tlie  county 
court  next  to  be  held  at,  &c..  ''on  the  4th  Tuesday  of  June  next,''  but  was  not 
seived  until  the  19th  of  December,  1855,  or  entered  on  the  docket  of  the  county 
court  until  its  January  Term,  1856.  Held^  that  the  proceedings  were  irregular  on 
their  face,  and  should,  on  motion,  be  disimissed;  and  that  an  appearance  of  the 
defendant,  for  the  purpose  of  having  the  process  dismissed  on  account  of  such 
irregularity,  was  not  a  waiver  of  it. 

AcTiCN  ON  THE  CASE  for  the  negligence  of  a  constable  of  the 
defendant  town.  The  cause  was  entered  upon  the  docket  of  the 
county  court  at  its  January  Term,  1856,  at  which  term  the  defend- 
ants appeared  and  filed  a  motion  to  dismiss,  as  follows : 

"  And  now  come  said  defendants  and  move  the  honorable  court 
that  said  action  be  dismissed,  for  the  reasons  that  the  w^rit  in  this 
case  was  sued  out  on  the  22d  day  of  April,  1855,  and  made  re- 
turnable to  the  term  of  this  court  then  next  to  be  holden,  at  Chel- 
sea, within  and  for  said  county  of  Orange,  on  the  4th  Tuesday  of 
June,  1855,*  which  writ  was  not  served  on  said  defendants  till  the 
18th  day  of  December,  1855,  and  was  entered  on  the  docket  of 
this  court  at  the  present  term  thereof,  and  not  before ;  all  which,  • 
appears  by  said  writ  and  the  docket  of  this  court,  by  which  the 
defendants  will  verify  and  prove  the  facts  aforesaid." 

On  hearing  the  above  motion,  the  county  court, — Underwood, 
J.,  presiding, — having  found  the  facts  stated  therein  to  be  true, 
dismissed  the  action,  to  which  the  plaintiff  excepted. 

R.  McK  Ormshy  for  the  plaintiif. 

The  command  in  the  writ  is  to  appear  at  the  court  next  to  be 
holden,  at  Chelsea,  within  and  for  Orange  county,  **on  the  fourth 
Tuesday  of  June  next."  That  the  writ  bore  the  date  of  April  22d, 
is  of  no  importance,  as  without  date  it  would  have  been  good.  "  The 
next  term,"  must  be  taken  in  reference  to  the  service ;  as  taken  in 
reference  to  the  date  would  be  an  impossible  command.  The 
words  ''^fourth  Tuesday  of  June  next^*  may  be  rejected  as  surplus- 
age; Dean  v.  Sici/f,  11  Vt.  331. 


4  « 


V'-^*-' 


•The  return  day,  m  otated  in  the  writ,  waa  **  the  fourth  Tucfday  of  Jane  next,'*  ai 
recited  in  the  plaiutiiT's  briel ;  the  year  only  appearing  by  relerence  to  the  date. 
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Grenersll  appearance  is  a  submission  to  the  jurisdiction  of  the 
court,  and  covers  all  defects  of  writ  and  service,  saving  such  as  are 
objected  to  in  seasonable  time.  The  motion  here  was  not  filed 
Idthin  the  rale  as  to  dilatory  pleas  *     17  Vt.  531 ;  22  Vt.  325. 

In  cases  even  where  the  statute  directs  actions  in  being  brought 
without  certificate  of  time  of  signing,  to  be,  on  motion,  dismissed^ 
it  has  been  held  that  these  motions  should  be  made  within  the  rule 
for  dilatory  pleas.     17  Vt  48 ;  19  Vt.  559. 

Peck  4*  Colby  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  was  properly  dismissed.  The  writ  was 
dated  in  April,  1855,  and  made  returnable  to  the  June  Term  of 
the  county  court  next  thereafter,  but  not  served  until  December, 
1855  ;  and  was,  in  point  of  fact,  returned  to  the  January  Term  of 
the  county  court,  1856,  and  then  entered  upon  the  docket  of  said 
court 

The  proceedings  are  irregular  upon  the  face  of  them,  and  there 
can  be  no  intendment  by  which  the  irregularity  can  be  cured.  The 
process  is  no  notice  to  the  defendants  to  appear  at  the  January 
Term  of  the  county  court,  1856 ;  and  the  appearance  of  the  de- 
fendants, for  the  purpose  of  having  the  process  dismissed  on  account 
of  such  irregularity,  cannot  constitute  a  waiver  of  it 

Judgment  affirmed. 


*The  day  upon  which  the  iattitfn.  to  diBiniss  was  filed  does  not  appear  from  an/ 
impers  Aimished  to  the  reporter. 
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M.  J.  Lahpson,  Apt  V.  The  estate  of  Adam  Hobart. 

Statute  of  frauds.     Principal  and  surety.     Estoppel. 

the  platnfifT  having  a  demand  against  H.  &  D.  which  he  T^as  about  to  secpre  by  ati 
attachment  of  their  property,  the  intestate,  who  had  a  larger  claim  against  H.  k 
D.  than  that  of  the  plaintilT,  promised  th;it,  if  the  plaintiff  would  forbear  to  coni-» 
mefice  a  suit  and  make  cost  by  attaching  the  property,  he  would  pay  the  plaintiff's 
debt  The  plaiotiffdid  forbear,  and  assisted  the  intestate  in  securing  his  debt  by  an 
attachment,  with  other  property « of  that  which  the  plaintiff  was  about  to  attach  Held 
that  the  promise  was  not  within  the  statute  of  fVauds,  it  being  an  absolute  promise^ 
in  which  the  original  debtor  had  no  interest,  and  the  consideration  being  entirely 
between  the  plaintiiT  and  the  intestate. 

A  surety  is  not  entitled  to  an  allowance  of  a  claim  against  the  ^tate  of  his  principal 
for  money  paid  by  him  for  and  as  the  surety  of  the  deceased)  if,  with  his  consent^ 
there  has  already  been  an  allowance  of  the  same  claim  against  the  estate  in  favor 
of  his  cosurety. 

Appeal  from  the  decision  of  the  commissicners  on  the  estate  of 
Adam  Hobart,  disallowing  the  plaintiff's  claim.  The  plaintiff  filed 
a  declaration  in  assumpsit.  Flea,  the  general  issue  ;  trial  by  the 
court,  by  agreement  of  parties,  January  Term,  1856, — Under- 
Wood,  J.,  presiding. 

It  appeared  that  in  June,  1849,  one  Edward  Hobart  and  one 
Dubois,  partners  under  the  firm  of  Hobart  &  Dubois,  were  in- 
debted to  the  plaintiff  in  the  sum  of  $140  for  labor,  and  at  the 
same  time  were  owing  the  intestate  a  larger  sum,  some  $5,000« 
At  that  time  Hobart  &  Dubois  failed,  and  the  plaintiff  was  about 
to  secure  his  debt  by  attachment  of  property  which  he  knew  of, 
And  which  was  so  situated  that  the  plaintiff  could  have  attached  it 
in  preference  to  any  other  person,  and  this  was  known  to  the  intes- 
tate, and  he  agreed,  verbally  only,  that  if  the  plaintiff  would  for- 
bear to  commence  a  suit  and  make  cost  by  attaching  the  property, 
he  would  pay  the  plaintiff's  debt ;  and  relying  on  this,  the  plaintiff 
did  forbear  to  sue,  and  assisted  the  intestate  to  secure  his  own  debt, 
by  a.ttaching  all  the  property  of  Hobart  &  Dubois  that  could  be 
found,  including  that  which  the  plaintiff  had  contemplated  attaching. 

The  plaintiff  made  a  further  claim  for  the  amount  of  a  bank* 
note  of  about  $200,  which  the  plaintiff  and  his  father  signed  as 
sureties  for  the  intestate  to  the  Bank  of  Orange  County.  This 
note  was  made  to  get  money  to  apply  on  a  debt  the  intestate  owed 
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the  appellants  father,  who  took  the  note  and  got  it  discounted  at 
the  bank.  All.tke  parties  to  the  note  were  sued,  and  a  judgment 
was  recovered  against  th<'rn  which  the  a[>pellant  paid. 

It  further  appeared  that,  since  the  decease  of  the  intestate,  his 
administrator  and  the  appellant's  father  had  a  reference  of  all  mat- 
ters in  controVer?iy,  under  an  order  of  the  probate  court,  in  which 
the  plaintitf  assisted  his  father,  and  was  a  witness  for  hiiu  before 
the  referees  ;  and  it  further  appeared  that  the  father  brought  in  said 
bank-note  as  a  claim  at  said  reference,  and  the  same  was  allowed 
in  his  favor  in  the  report  of  the  referees  ;  and  it  also  appeared  that 
the  plaintiff  had  knowledge  of  the  claim  being  so  presented. 

Upon  the  foregoing  facts,  the  court  rendered  judgment  for  the 
plaintiff  to  recover  said  first  mentioned  claim,  being  the  amount  of 
tlie  account  against  Hobart  &  Dubois,  but  nothing  on  account  of  tjjiid 
bank-note. 

Exceptions  by  both  parties. 

J.  P.  Kidder  for  the  plaintiff. 

1.  As  to  the  claim  of  the  plaintiff  against  Hobart  &  Dubois, 
the  case  of  AndsTson  v.  Davis^  9  Yt.  136,  is  decisive. 

Where  A,  in  consideration  that  B  would  discharge  C  out  of  cus- 
tody at  the  suit  of  B,  promised  so  to  pay  the  d  jbt  of  C,  the  court 
held  that  the  promise  was  not  within  the  statute,  becriuse  the  debt 
was  gone  by  the  discharge  out  of  custody  ;  1  Saund.  211  and 
note  s.  A  promise  to  pay  a  sum  of  money  to  the  plaintiff,  by  a  third 
person,  if  he  will  withdraw  his  action,  is  not  within  the  statute, 
when  there  is  a  new  and  original  consideration  of  benefit  to  the 
defendant,  or  harm  to  the  plaintiff,  moving  to  the  party  making  the 
promise ;  and  the  subsisting  liability  of  the  original  debtor  is  no  ob- 
jection to  the  recovery.  Farley  v.  Cieaveland,  4  Cowen  432.  A 
promise  to  pay  an  antecedent  debt,  in  consideration  of  property 
placed  in  the  hands  of  the  promissor  by  the  debtor,  does  not  re- 
quire a  writing  to  give  it  validity.  4  Cowen  supra  ;  9  do.  639  ;  5 
Wend.  235.  The  effect  is  the  same  if  the  promissee  relinquish  a 
lien,  although  merely  for  the  security  of  the  debt  itself.  Marain 
V.  Mack,  10  Wend.  461.  1  Smith's  L.  C.  329,  330.  In  Williams 
V.  Liiper,  3  Barrow  1886,  the  abandonment,  by  a  landlord,  of  a  dis- 
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tress  levied  on  the  goods  of  the  tenant  was  held  sufficient  to  take 
a  promise  to  pay  the  rent  given  by  a  broker,  in  whose  hands  the 
goods  had  been  placed,  out  of  the  statute. 

A  verbal  promise  to  be  answerable  for  a  debt,  if  the  plaintiff 
would  refrain  from  putting  an  execution  against  the  debtor  into  the. 
hands  of  a  sheriff  was  binoing,  although  the  consideration  was  for- 
bearance, and  was  so  alleged  in  the  declaration.  Russell  v.  Babcock, 
14  Maine  140. 

The  distinction  seems  to  be,  that  where  the  promissor  is  bene- 
fited, the  contract  need  not  be  in  w^riting ;  otherwise,  where  it  is 
solely  beneficial  to  the  ori<;inal  debtor. 

2.  It  is  a  principle  as  old  as  is  the  law  that  a  surety  can  recover 
of  his  principal  for  money  by  him  paid  in  that  capacity.  The  fact 
that  the  plaintiff  was  a  witness  in  the  reference,  and  was  knowing 
to  the  presentation  of  the  note  as  a  claim  by  his  father,  did  not 
compromise  his  right.  He  was  not  a  party  to  the  reference,  or 
bound  by  its  result, — he  was  a  mere  looker-on. 

JI.  Carpenter  and  P.  T.  Washburn  for  the  defendant. 

1.  The  parol  agreement  made  by  the  intestate  to  pay  the  debt 
of  the  plaintiff  against  Hobart  and  Dubois,  being  a  promise  to  pay 
the  debt  of  a  third  person,  is  clearly  within  the  statute  of  frauds, 
and  no  recovery  can  be  had  for  want  of  a  memorandum  in  writing, 
and  signed  by  the  party  to  be  charged.  Hobart  &  Dubois  are 
still  liable  to  the  plaintiff  upon  their  original  indebtedness,  /far" 
rington  v.  Rich^  6  Vt.  6G6.  Anderson  v.  Davis,  9  Vt.  136.  Chit, 
on  Cont.  202-205.  7  Har.  &  J.  391.  1  Swift's  Dig.  246-250. 
Aldrich  V.  Jexcell,  12  Vt.  125.     1  Smith's  L.  C.  330,  332. 

2.  The  plaintiff  cannot  recover  the  money  paid  on  the  bank- 
note. 

Having  consented  to  the  allowance  of  it  in  favor  of  his  father,  in  his 
reference,  the  plaintiff  is  estopped  from  making  a  claim  for  it  in 
his  own  favor  against  the  estate,  the  effect  of  which  would  be  to 
compel  the  estate  to  pay  the  debt  twice.  The  allowance  to  his 
father,  with  the  knowledge  and  implied  consent  of  the  plaintiff,  is 
a  discharge  of  the  defendant's  liability  to  him,  and  the  plaintiff  is 
thereby  turned  over  to  his  father  for  his  remedy.  Hicks  v.  Cram 
et  al.,  17  Vt.  449.  Parker  v.  Barber,  2  Met.  423.  Dewey  v.  J^eld, 
4  Met  381.     Strong  v.  MUworth,  26  Vt  373. 
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The  opinion  of  the  court  was  delivered  by 

Redfield,  Cfi.  J.  The  decisions  are  so  conflicting  upon  the 
question  what  is  requisite  to  take  a  promise  to  pay  the  debt  of  another 
out  of  the  statute  of  frauds,  that  it  is  impossible  to  reconcile  them. 
Some  go  so  far  as  to  say,  that  where  the  undertaking  is  upon  any 
new  and  independent  consideration,  subsequent  to  the  creation  of 
the  original  debt,  it  is  never  to  be  regarded  as  within  the  statute^ 
Upon  this  rule  of  construction,  if  the  promise  of  guaranty  of  an- 
other's debt  were  made  subsequent  to  the  date  of  the  original  debt, 
it  would  make  no  difference  whether  it  were  in  writing  or  not. 
For  if  in  writing,  it  would  not  be  valid,  unless  upon  consideration  ; 
and  accoixiing  to  this  rule,  it  is  always  valid  when  made  subsequent 
to  the  original  promise,  if  upon  any  sufficient  consideration.  This 
would  virtually  repeal  the  statute.  The  English  cases,  and  most 
of  the  American  cases  do  not  go  this  length.  But  there  are  some 
of  considerable  weight  which  do.  Of  this  class  is  the  case  of  Hus-^ 
9€l  V.  Babcock,  14  Maine  140.  And  some  cases  go  so  far  as  to 
hold  that  the  dissolution  of  a  levy  or  attachment,  in  faith  of  a  prom-* 
ise  to  pay  the  debt,  by  a  third  party,  is  not  binding  unless  in  writ-* 
fag.     Nelson  V.  Boynton^  3  Met.  396. 

The  truths  perhaps,  lies  between  these  extremes,  but  it  is  not 
easy  to  define  its  precise  limits. 

It  seems,  however,  to  be  admitted  upon  all  hands,  that  if  the  new 
contract  is  one  in  which  the  original  debtor  is  not  interested,  and 
from  which  he  derives  no  advantage,  and  the  benefit  accrues,  as  in 
the  present  case,  chiefly  or  altogether  to  the  new  party  assuming 
the  debt,  and  the  contract  is  wholly  between  the  new  parties,  it  is 
to  be  treated  as  a  new  and  independent  transaction,  and  not  af-^ 
fected  by  the  statute.  Upon  this  ground,  although  it  were  to  be 
conceded  that  the  original  debt  remained  the  same,  the  new  oon-^ 
tract  might  be  enforced,  as  the  original  debt  would  thus  virtually 
become  that  of  the  party  thus  assuming  the  debt.  It  is  not,  of 
course,  extinguished  as  to  the  original  debtor,  but  virtually  becomes 
the  property  of  the  new  party.  For  whether  this  is  stipulated  or 
not,  it  is  in  effect  so,  since  whatever  is  realized  upon  it  goes  to 
discharge  the  new  promise,  pro  tanto,  and  if  nothing  is  collected 
until  the  new  party  pays  the  amount,  it  then  becomes  abso« 
lutely  his. 

It  is  necessary,  too,  that  a  parol  promise  of  this  kind,  to  be  bind* 
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ing,  should  be  absolute,  and  not  dependent  on  the  failure  of  the 
debtor  to  pay,  and  such  this  is. 

This  case  seems  to  us  not  very  different,  in  principle,  from  what 

* 

it  would  have  been^  if  the  plaintiff  had  surrendered  a  subsisting 
lien  which  he  held  for  the  security  of  his  debt,  either  by  pledge, 
or  mortgage,  or  attachment,  or  levy,  and  had  done  this  for  the  ben- 
efit of  the  defendant.  In  such  case  it  would  be  strange  if  he  could 
not  recover.     All  the  cases  almost  hold  that  he  could. 

The  other  claim  seems  to  us  to  have  been  already  once  allowed 
against  the  estate  of  the  defendant,  in  favor  of  a  co-surety,  by  the 
plaintiff's  consent. 

Judgment  affirmed. 


Joseph  Hemenway  v.  Elkanah  Smith,  Leonard  Davis  and 

Jacob  Orcutt. 

jEhidence.  Confidential  communications  between  attorney  and  cli- 
ent. Recovery  of  damages  for  breach  of  an  executory  contract 
under  the  money  counts, 

a  party  is  not  obliged,  as  a  witness,  to  disclose  any  eonsnltatlon  he  may  have  had 
with  his  counsel  in  relation  to  the  cause.  He  is  equally  protected,  with  his  oonnsel, 
from  testifying  respecting  confidential  communications  between  them. 

Damages  sustained  by  the  plaintiff  from  the  noi^  performance,  by  the  defendant,  of 
an  executory  contract  for  the  purchase  of  property  from  him  cannot  be  recover- 
ed for  under  the  general  money  counts. 

Assumpsit.  The  declaration  contained  three  counts,  the  first 
being  for  money  had  and  received  by  the  defendants  to  the  plaintiff's 
use  ;  the  second  for  the  rent,  use,  and  occupation  of  the  plaintiff 's 
Harm,  called  the  Gould  farm ;  and  the  third  for  money  lent  to,  and 
paid  for  the  defendants.  Flea,  the  general  issue ;  trial  by  jury, 
January  Term,  1856, — Underwood,  J.,  presiding. 

The  plaintiff,  to  sustain  the  issue  on  his  part,  gave  evidence  tend- 
ing to  prove  that  in  July,  1847^  the  administrator  on  the  estate  of 
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I-  -  — 

Daniel  Gould,  deceased,  deeded  to  one  Jacob  Davis  a  farm  known 
as  the  Gould  farm,  in  Brookfield,  worth  about  fifteen  hundred  dol- 
lars, subject  to  the  widow's  dower ;  that  said  farm  was  deeded  to 
said  Davis,  at  the  request  of  the  plaintiff  who  had  bought  out  all 
the  heirs  to  said  estate  but  one  ;  tliat  said  Davis  paid  one  thousand 
dollars  for  said  deed,  which,  upon  its  face,  Was  absolute  and  uncon- 
ditional ;  but  that,  in  fact,  it  was  only  a  security  for  the  one  thou- 
sand dollars  ;  that  on  the  day  of  the  date  of  said  deed,  the  said  Ja- 
cob Davis  executed  to  the  plaintiff  an  agreement  to  sell  the  said 
farm  to  the  plaintiff,  who  was  then  in  possession  of  it,  and  so  con- 
tinued until  the  27th  of  March,  1848,  when  he  sold  to  the  defend- 
ants the  contract  so  made  with  Davis,  and  assigned  the  same  in 
writing ;  and  at  the  time  of  taking  said  assignment,  the  defendants 
paid  to  the  plaintiff  the  sum  of  one  hundred  and  thirty- three  dol- 
lars, and  thirty-three  cents,  in  addition  to  the  sum,  expressed  in  said 
assignment,  to  be  paid  at  the  decease  of  the  widow.  The  defend- 
ants then  went  into  possession  of  sjiid  farm,  and  occupied  the  same 
until  about  the  1st  of  April,  1850.  They  paid  the  sixty  dollars 
rent  to  said  Jacob  Davis  for  one  year,  and  the  twenty-five  dollars 
to  the  widow  for  one  year,  and  all  the  taxes  for  two  years,  leaving 
the  rent  due  April  1st,  1850,  and  the  amount  due  the  widow  after 
April  1st,  1849,  unpaid,  which  last  two  sums  the  plaintiff  afterwards 
paid  to  Davis.  About  the  1st  of  April,  1850,  the  defendants  aban- 
doned or  gave  up  said  farm,  and  the  plaintiff  thereupon  made  a 
new  contract  for  the  purchase  of  the  same  with  said  Jacob  Davis, 
similar  to  the  first,  and  has  ever  since  occupied  said  premises. 
The  said  widow  died  September  8th,  1849. 

The  plaintiff  also  showed  by  the  copies  of  deeds,  that  on  the  —  day 
of  October,  1853,  the  said  Jacob  Davis  quit-claimed  that  part  of 
said  farm  wfiich  lies  on  the  west  side  of  the  road  to  the  defendant 
Orcutt ;  and  on  the  same  day  he  deeded  that  part  of  said  farm 
which  lies  on  the  east  side  of  the  road  to  Marshall  P.  Davis,  as 
agent  for  the  defendants  Smith  and  Davis;  but  it  appeared  that  the 
plaintiff  had  kept  the  possession  and  use  of  said  farm  without 
paying  rent  or  interest  to  any  one  since  the  1st  day  of  April,  1853. 

The  defendants,  to  sustain  the  issue  on  their  part,  gave  evidence 
tending  to  prove  that  the  said  deed  of  said  farm  by  said  administrator 
was  an  actual,  absolute  sale,  and  not  in  the  nature  of  a  mortgage 
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for  the  security  of  one  thousand  dollars  ;  that  there  was  no  agree- 
ment or  understanding,  expressed  or  implied,  that  the  plaintiff  had 
or  should   have,  by  reason  of  said  sale  of  said  fann  to  said  Jacob 
Davis,  any  interest  in  the  same,  legal  or  equitable,  except  what  is 
contained  in  the  agreement  before  referred  to,  which  the  defend- 
ants contended  was  a  mere  offer  to  sell.     The  testimony  further 
tended  to  prove  that  previous  to  the  lj?t  day  of  April,  1850,  it  was 
mutually  agreed,  by  and  between  the  plaintiff'  and  the  defendants, 
that  the  defendants  might  give  up  said  farm  and  be  released  from 
their  obligation  to  pay  said  sum  of  four  hundred  and  sixteen  dol- 
lar and  sixty-seven  cents,  upon  consideration  that  they  should  lose 
the  one  hundred  and  tliirty-three  dollars  and  thirty-three  cents, 
which  they  paid  at  the  time  of  taking  said  assignment  of  said  con- 
tract or  offer  of  sale  ;  and  that  thereupon  the  defendants  did  agree 
to  lose  said  one  hundred  and  thirty-three  dollars  and  thirty-three 
cents,  and  did  abandon  and  give  up  said  farm,  and  have  not  had 
anything  to  do  with  it  since.     The  plaintiff  gave  evidence  tending 
ID  prove  the  contrary  and  that  he  did  not  release  the  defendants. 
/    The  defendant  Orcutt,  was  a  witness  on  the  part  of  the  defend 
//ants,  and  gave  evidence  tending  to  sustain  the  issue  on  their  part. 
I  The  plaintiff's  counsel,  upon  cross-examination,  offered  to  prove, 
I  by  said  Orcutt,    that  he    consulted   counsel    soon  after  the  suit 
'/  was  commenced,  to  ascertain  whether  they  had  a  defense  to  said 
'  action ;  and,  among  other  things,  that  he  inquired  of  said  counsel, 
whether  they  had  a  right  to  abandon  said  contract  by  its  original 
terms,  without  any  new  agreement ;  and  that,  in  consulting  said 
counsel,  he  did  not  say  or  pretend  to  him  that  any  such  agreement 
had  been  made.     To  its  admissibility  the  defendants  objected  on 
the  ground  that  these  were  privileged  communications. 

The  court  overruled  the  objection,  and  the  testimony  was  ad- 
mitted, to  which  the  defendants  excepted. 

The  defendants*  counsel  contended,  and  so  requested  the  court 
to  charge  the  jury,  that  the  testimony  did  not  sustain  either  count 
in  the  declaration,  and  that  the  plaintiff,  for  that  reason,  was  not 
entitled  to  recover ;  that  the  plaintiff,  in  "any  event,  was  not  enti- 
tled to  recover  the  sixty  dollars  rent,  due  on  the  1st  day  of  April, 
1850,  nor  the  amount  due  the  widow,  after  the  1st  day  of  April, 
1849 ;  and  that,  at  any  rate,  he  was  entitled,  for  the  amount  due 
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the  widow,  only  to  a  proportional  part  of  the  twenty-five  dollars  af- 
ter the  1st  day  of  April,  1849,  she  having  died  on  the  8th  day  of 
September,  1849. 

But  the  court  refused  so  to  charge,  but  did  charge,  among  other 
things  not  excepted  to,  that  if  the  defendants  had  failed  to  convince 
them  that  such  agreement  to  abandon  the  farm  and  give  up  the 
contract  and  release  the  defendants  had  been  made,  as  the  defend- 
ant claimed,  the  plaintiff  was  entitled  to  recover  upon  his  declara- 
tion ;  that  there  was  no  variance  between  the  declaration  and  proof » 
that  if  they  found  for  the  plaintiff,  they  would  find  for  him  to  re- 
cover the  said  sum  of  four  hundred  and  sixteen  dollars  and  sixty- 
seven  cents,  with  interest  since  the  8th  day  of  September,  1849, 
the  sum  of  sixty  dollars  paid  to  Jacob  Davis  on  the  1st  day  of 
January,  1850,  with  interest  since  that  time,  and  the  sum  of  twen- 
ty-five dollars  paid  to  the  widow  at  the  same  time,  with  interest  since ; 
and  the  court  furnished  the  jury  the  specifications  of  the  plaintiff's 
claim,  upon  which  they  would  base  and  compute  their  verdict  if 
they  found  for  the  plaintiff.  The  jury,  under  these  instructions, 
returned  a  verdict  for  the  plaintiff  for  the  whole  amount  claimed. 
Exceptions  by  the  defendants. 

The  first  contract  of  Jacob  Davis  with  the  plaintiff,  (which  was 
designated  as  contract  A,)  was  in  the  following  words,  viz. 

^<  This  certifies  that  the  farm  I  bought  this  day  of  Sprague  Ar- 
nold, in  Brookfield,  known  by  the  name  of  the  Gould  farm,  I  prom- 
ise to  quit-claim  the  same  to  Joseph  Hemenway  in  three  years 
from  the  first  day  of  April,  1847,  if  the  said  Hemenway  will  then 
pay  me  one  thousand  dollars,  and  pay  me  sixty  dollars  yearly,  and 
every  year  punctually,  and  pay  all  the  taxes  on  the  farm,  and  pay  the 
widow  twenty-five  dollars  to  her  guardian,  and  clear  Davis  for  the 
use  of  her  dower,  Davis  having  during  her  life ;  then  when  Hem- 
enway pays  all  as  above  stated,  when  due,  and  saves  Davis  harm- 
less from  all  costs  and  trouble  on  account  of  the  farm  and  business 
of  the  same,  then  when  so  paid  in  every  particular,  in  full  and  at 
the  time,  if  the  said  Hemenway  has  paid  as  above  in  full,  I  am 
(at  his  cost)  to  deed  the  said  Grould  farm,  and  all  the  same  to  him, 
but  if  said  Hemenway  does  not  pay  in  full,  in  every  particular  as 
above  stated,  then  this  offer  to  sell  the  farm  to  him  is  of  no  val- 
idity, nor  no  offer  but  the  former  remains  mine.     Hemenway 
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never  to  have  this  agreement  unless  he  has  fulfilled  as  above. 
The  offer  is  left  with  Sprague  Arnold,  as  trustee,  never  to  be  put 
into  Hemenwaj's  hands,  nor  is  he  ever  to  have  any  benefit  or  use 
of  the  same,  unless  he  has  fulfilled  in  every  particular ;  this  is  nev- 
er to  be  used  or  considered  as  any  consideration,  or  any  way,  di- 
rectly or  indirectly,  of  the  deed  S.  Arnold  gave  me  of  the  farm ; 
only  I  make  the  above  offer  to  Hemenway  to  sell  the  vsame  to  him 
if  he  wishes  to  buy  it.     When  Hemenway  fails  in  any  particular, 
as  above,  then  this  agreement  is  null ;  then  S.  Arnold,  trustee,  is 
to  give  the  same  to  Jacob  Davis,  and  then  that  is  the  end  of  the 
offer  with  Hemenway  ;  then  he  has  no  claim  to  the  farm,  or  offer 
to  let  him  buy  it.     Sprague  Arnold,  trustee,  agreed  to  give  this  to 
Hemenway  when  he  shows  that  he  has  punctually  paid  all  as  above 
stated ;  but  at  any  failure  of  performing  as  above  stated,  that  ends 
this  offer  to  sell  on  first  failure ;  and  Arnold,  at  the  first  failure,  is 
to  give  this  offer  or  paper  back  to  J.  Davis,  which  is  to  end  the 
business ;  all  cost  or  trouble  about  this  offer  or  business  Hemen- 
way is  to  save  Davis  harmless,  the  which  is  made  or  caused  by 
this  business,  or  any  way  by  this  offer  to  sell  to  him.     The  pro- 
portions $43.66  of  the  sixty  dollars,  all  the  taxes  except  highway, 
to  be  paid  in  June,  and  the  $  25.00  to  the  widow,  and  all  to  be  set- 
tled and  paid,  and  certificates  of  the  same  to  Arnold  by  the  first 
day  of  April  next,  and  each  year  on  the  1st  of  April,  on  the  offer, 
and  is  above  stated.    Hemingway  by  performing  as  above  stated, 
is  to  have  the  fuU  use  of  the  farm  during  the  said  three  years  from 
the  1st  of  April,  1847.    The  above  agreement,  on  my  part,  to  be 
binding  on  me,  my  heirs,  executors,  and  administiators,  and  assigns. 
Randolph^  July  10th,  1847.  Jacob  Davis." 

The  plaintiff's  transfer  of  said  contract  to  the  defendants  was  up- 
on the  back  of  the  original  contract,  and  in  the  following  words,  viz. 
^  Know  all  men  by  these  presents,  that  I,  Joseph  Hemenway,  of 
Randolph,  county  of  Orange,  and  state  of  Vermont,  have,  and  by 
these  presents  do  assign  to  Jacob  Orcutt  and  to  Elkanah  Smith  iuid 
Leonard  P.  Davis,  all  of  Randolph,  county  of  Orange,  and  state  of 
Vermont,  all  the  rights  and  privileges  reserved  to  me  on  the  other 
side  of  this  instrument,  on  condition  of  the  said  Orcutt,  Smith  and 
Davis  performing  the  same  conditions,  in  each  and  every  particur 
lar,  that  I,  the  said  IJemenway,  am  to ;  and  also  that  they,  the  said 
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Orcutt,  Smith  and  Davis,  pay  to  me,  the  said  Hemenway,  four  hun- 
dred and  sixteen  dollai's  and  eighty-seven  cents,  at  the  decease  of 
the  widow  Betsey  Gould.  In  case  that  the  said  Orcutt  and  Smith 
and  Davis  fail  to  fulfill  each  and  every  particular,  as  stated  above, 
or  on  the  other  side  of  this  instrument,  then  this  assignment  is  to 
be  null  and  void,  as  far  as  they,  said  Orcutt  and  Smith  and  Davis, 
are  concerned.     Brookjield,  27th  March,  1848. 

Joseph  Hemenway." 

Upon  the  same  paper  there  was  a  written  assent  to  the  assign- 
ment, in  the  following  words : 

"  Not  affecting  the  within  oflfer,  bargain  or  agreement,  in  the 
least,  on  the  other  side  of  this  paper,  I  consent  to  the  above  assign- 
ment   Brookjield^  27th  March,  1848.  Jacob  Davis." 

TF.  Hehard  for  the  defendants. 

1.  In  this  case  no  money  had  been  received,  nor  any  representa- 
tive of  money,  nor  any  equivalent.  To  sustain  this  action,  it  must 
appear  that  the  defendants  have  received  money,  and  not  merely 
money's  worth.  Chitty  on  Contracts  602 ;  Beardsley  v.  Rooi^  11 
Johns.  464;  Cumming  v.  Hockley,  8  Johns.  156;  Shepard  v. 
Palmer,  1 95,  (new  series.) 

2.  The  second  count  is  for  rent,  use  and  occupation.  There  is 
no  pretence  of  any  right  of  recovery  under  this  count,  unless  the 
$60  in  the  specifications  would  come  under  that  head.  But  that 
being  but  $60,  would  not  justify  this  verdict. 

3.  The  third  count  is  for  money  lent  and  paid  for  the  defendants. 
As  no  money  has  been  paid  by  the  plaintiff,  either  actually  or  con- 
structively, there  can  be  no  sensible  pretence  for  claiming  a  right 
to  sustain  the  verdict  upon  this  count. 

We  submit  that  the  action  should  have  been  special,  setting  up 
the  transaction  as  it  was,  and  thus  giving  the  defendants  notice  of 
what  they  were  called  upon  to  meet  It  is  difficult  to  suppose  a 
case  in  which  there  would  be  a  greater  propriety  or  a  greater  ne- 
cessity for  so  doing  than  in  this  case. 

4.  The  court  erred  in  compelling  Orcutt  to  give  testimony  in 
relation  to  communications  that  he  made  to  his  counsel  in  relation 
to  his  defense  in  this  suit.  Such  communications  are  privileged. 
If  the  counsel  cannot  be  permitted  to  disclose  them,  the  client  can- 
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not  be  compelled  to  do  the  same  thing,  for  it  is  the  client  and  not 
the  counsel  that  is  to  be  protected.  2  Starkie  Ev.  394,  also  see 
notes ;  Dixon  v.  Parmelee^  2  Vt  185 ;  Durhee  v.  Leldnd^  4  Vt. 
612.  That  the  witness  has  ceased  to  be  counsel  does  not  alter  the 
rule  ;  2  Starkie  Ev.  395. 

Z.  B.  Peck  and  P»  Perrin  for  the  plaintiff. 

1.  The  transaction  between  Davis  and  the  plaintiff  constituted  a 
mortgage.  The  plaintiff  had  an  equity  of  redemption  in  the 
premises.  The  relation  of  mortgagor  and  mortgagee  existed  be- 
tween him  and  the  plaintiff.  This  court  so  held  at  the  last  term 
injhis  county. 

2.  The  plaintiff  then  had  an  interest  in  the  premises  which  he 
might  sell  and  transfer.  His  interest  was  assigned  to  the  defend- 
ants. Under  this  assignment  they  took  possession  and  occupied. 
This  bound  them  to  perform  the  conditions  on  which  the  assign- 
ment was  made.  The  only  question  of  fact  submitted  to  the  jury 
was 'whether  the  contract  had  been  abandoned  by  the  agreement  of 
the  parties.  This  fact  was  found  against  the  defendants,  and  the 
jury  returned  a  verdict  for  the  plaintiffs.  There  was  no  error  in 
the  charge  on  this  point 

3.  The  defendants  insisted  that  the  evidence  did  not  tend  to  sup- 
port the  declaration.  This  objection  was  insisted  upon  as  one  of 
variance.  The  court  so  understood  it,  as  is  evident  from  the  charge. 
But  the  evidence  did  tend  to  support  the  declaration.  The  money 
paid  by  the  plaintiff  to  Davis  for  interest  and  the  widow's  rent, 
was  money  paid  to  the  defendants'  use,  as  they  had  agreed  to  pay 
it  This  amount  was  clearly  recoverable  under  the  count  for  money 
paid.  The  defendants,  by  accepting  the  bond  and  assignment,  be- 
came liable  to  perform  the  stipulations  of  both.  They  made  and 
admitted  themselves  liable  for  the  payment  of  the  money  to  the 
plaintiff.  May  it  not  be  treated  like  a  note,  as  evidence  of  money 
received  to  the  plaintiff's  use  ? 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.    We  think  Orcutt,  though  made  a  witness  by  the   (       ^  y 
statute,  cannot  be  compelled  to  disclose  any  consultation  which  h.e 
may  have  had  with  his  counsel  in  relation  to  the  cause. 


/ 
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(  The  rule  should  be  the  same  as  it  would  have  been  if  the  coun- 
sel had  been  called  to  prove  the  consultation.  } 

We  do  not  see  that  it  is  po^ible  for  the  plaintiff  to  recover  upon 
his  present  declaration  for  the  four  hundred  and  sixteen  dollars  and 
eighty-seven  cents,  which,  by  the  terms  of  the  assignment  of  the 
contract  A.  the  defendants  were  to  pay  the  plaintiff  upon  the  de- 
cease of  Betsey  Gould.  The  consideration  for  this  promise  grows 
out  of  the  assignment  of  that  contract  to  these  defendants  by  Hem- 
enway.  The  contract  is  executory^  and  the  plaintiff's  claim,  in  this 
particular,  if  he  has  any,  must  be  for  damages  for  the  non-perform- 
ance of  the  contract  by  the  defendants,  and,  by  a  special  action  on 
the  contract.  Nothing  like  money,  as  to  this  item  of  claim,  has 
been  had  and  received  by  the  defendants,  to  the  use  of  the  plaintiff; 
nor  lent  and  advanced  by  the  plaintiff  for  the  defendants.  As  to 
the  items  of  sixty  dollars  and  of  twenty-five  dollars,  which  the 
plaintiff  paid  to  Davis,  and  which  the  defendants  had  bound  them- 
selves to  pay,  by  the  provisions  in  the  assignment  of  the  lease  from 
Hemenway  to  them,  we  see  no  reason  why  the  money  counts'  are 
not  adapted  to  so  much  of  the  plaintiff's  claim,  if  he  has  one  that 
can  be  established,  and,  as  the  case  must,  at  all  events,  be  opened, 
we  are  not  disposed  to  express  any  opinion  on  this  part  of  the  case. 
The  objection  to  these  items  seems  to  be  that  the  plaintiff  was  not 
responsible  to  Davis  for  them,  he  having  assented  to  the  assign- 
ment, of  the  lease  by  Hemenway  to  the  defendants,  when  the 
same  was  made ;  and  that  the  annual  annuity  to  be  paid  the  widow 
was  not  apporUonaMe, 
Judgment  reversed  and  the  cause  remanded  to  the  county  court. 
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BoTDEN  S.  Sleeper  v.  Thomas  Pollard. 
Change  of  possession.     Attachment. 

The  defendant  bought  of  W.  a  bay  of  hay  In  a  barn  on  a  fkmi  which  W.  oeonpied 
and  carried  on  by  his  hired  man,  and  remored  a  part  of  It,  and  requested  W/s 
hired  man  to  take  care  of  the  remainder  for  him,  which  the  hired  man,  with  the 
knowledge  of  W.,  agreed  to  do.  The  rest  of  the  bam  was  occupied  with  other 
hay  and  property  of  W.  Heldy  that  there  was  not  a  sufficient  change  of  possession 
of  that  part  of  the  bay  of  hay  that  remained  to  protect  it  from  attachment  by  W.'s 
creditors. 

Trespass  for  a  quantity  of  hay.  Plea,  the  general  issue ;  trial 
by  jury,  January  Term,  1856, — Underwood,  J.,  presiding. 

The  plaintiff j  as  deputy  sheriff,  attached  the  hay  in  question  as 
the  property  of  William  Woodman  upon  a  writ  against  him  in  fa- 
favor  of  George  Sleeper.  The  hay  was  in  a  bam  pn  the  Dwight 
farm,  so  called,  in  Vershire,  which  Woodman  carried  on  during  the 
year  of  the  attachment  by  one  Kelley^  who  lived  on  the  farm  at  the 
time  of  the  attachment,  and  worked  on  it  by  the  month.  Wood- 
man cut  the  hay  on  the  farm,  and  *put  part  of  it  in  a  bay  upon 
some  old  hay  cut  on  the  farm  the  year  previous,  which  he  had 
bought  of  Dwight.  Kelley  remained  on  the  farm,  as  Woodman's 
hired  man,  afler  the  hay  was  cut,  and  gathered  in  the  other  crops, 
such  as  potatoes,  corn  and  apples.  Woodman  himself  having  gone 
to  New  York  just  before  the  attachment. 

It  appeared  that  on  the  17th  of  August,  1854,  Woodman  sold 
said  bay  of  hay  to  the  defendant  Pollard,  and  gave  him  a  bill  of 
sale  of  it,  and  that  the  defendant  paid,  at  the  time,  $8  per  ton,  the 
weight  being  estimated  by  measurement ;  and  the  testimony  tended 
to  show  that  Pollard  drew  away  a  part  of  the  hay  before  the  at- 
tachment, and  a  part  after ;  and  that  when  Woodman  sold  the  haj 
he  told  the  defendant  it  might  ]:emain  in  the  barn  until  he  was 
ready  to  draw  it  away ;  and  that,  in  the  presence  of  Woodman,  the 
defendant  requested  Kelley  to  take  care  of  it  for  him,  and  that 
Kelley  said  he  would.  It  appeared  that,  afler  the  sale,  and  after 
the  attachment,  Woodman  had  other  hay  and  'other  property,  a 
horse,  cart,  plow,  and  other  crops,  as  before  stated,  and  a  yoke  of 
oxen  and  a  lot  of  mining  tools,  on  the  farm  and  in  and  about  the 
bam. 

The  defendant  requested  the  court  to  charge  the  jury  that  if  they 
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found  that  Kelley,  at  the  time  of  the  sale,  agreed  with  the  defend- 
ant to  take  care  of  the  hay  for  him  until  he  should  draw  it  awaj,  and 
that  this  was  known  to  Woodman,  that  there  was  such  anshange 
of  possession  that  the  hay  was  not  liable  to  attachment  by  Wood^ 
man's  creditors,  and  that  the  defendant  was  entitled  to  recover. 
But  the  court  declined  so  to  charge,  and  decided  that  the.  evidence 
did  not  show  such  a  change  of  possession  as  would  protect  the  hay 
from  attachment,  and  instructed  the  jury  that  the  plaintiff  was  en- 
titled to  recover  for  that  part  of  the  hay,  and  that  only,  which  was 
removed  by  the  defendant  after  the  attachment  To  this  charge  of 
the  court,  and  to  their  refusal  to  charge  as  requested,  the  defendant 
excepted.     Verdict  for  the  plaintiff. 

Peck  S^  GoJhy  for  the  defendant. 

A.  M,  Dickey  for  the  plaintiff. 

By  the  court,  Redfield,  Ch.  J.  It  does  not  Appear  to  us 
that  there  was  any  such  change  of  possession,  in  the  present  case, 
as  the  law  requires  to  protect  the  property  from  attachment 

It  was  in  the  bam  of  the  debtor,  or  one  in  his  possession,  or  that 
of  his  hired  man,  which  is  his  possession  in  law ;  and  it  remained 
there  until  the  attachment,  nothing  being  done  to  indicate  a  change 
of  ownership,  except  to  request  the  hired  man  to  take  care  of  it 
for  the  purchaser,  he  stiU  continuing  in  the  employ  of  the  debtor. 
This,  certainly,  could  not  be  regarded  as  a  visible,  substantial 
change  of  possession. 

The'  case  seems  to  us,  in  principle,  and  in  many  of  its  leading 
&cts,  very  similar  to  that  of  BeatUe  v.  JSobin,  2  Yt  181,  and  Judd 
V.  Langdon,  5  Vt  231. 

Judgment  affirmed. 
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Robert  McKOrmsbt  v.  Lewis  R.  Morris. 

Jurisdiction.     Pleading^ 

The  eonntf  eourt  has  Jnrisdlction  of  an  action  on  the  caae  against  an  officer  for  not 
keeping  property  attached  by  him  so  as  to  be  levied  on,  though  the  Judgment  ob- 
tained be  for  lefts  than  one  hundred  dollars,  if  the  damages  demanded  and  actually 
recovered,  including  interest  to  the  time  of  trial,  exceeds  that  sum. 

In  such  an  action  it  should  appear  from  the  declaration  that  the  property  was 
charged  by  execution  within  thirty  days  from  the  rendition  of  the  Judgment,  and 
a  declaration  is  insufficient,  on  demurrer,  if  it  only  appears  from  it  that  the  Judg- 
ment was  rendered  at  a  term  of  the  court  commencing  March  23d,  and  that  execu- 
tion issued  dated  March  29th,  and  that  it  was  in  the  officer's  hands  on  the  26th  of 
April  following;— it  not  appearing  at  what  time  the  court  adjourned,  and  there 
being  no  intendment  from  the  date  only  of  the  execution  that  it  issued  at  tlie 
earliest  period  that  it  might. 

Action  on  the  case.  The  declaration  set  forth  the  issuing 
of  a  writ  in  the  plaintiff's  favor  against  one  Le?i  Gilman;  and  the 
attachment  by  the  defendant,  as  a  constable,  of  certain  specified 
property  thereon  ;  the  recovery  of  a  judgment  in  the  county  court 
in  the  plaintiff's  favor,  in  the  suit  commenced  by  said  writ,  and 
then  proceeded  as  follows, "  and  from  the  decision  of  the  county  court 
last  aforesaid,  said  Gilman,  by  his  exceptions,  carried  and  removed 
said  suit  to  the  supreme  court  of  the  state,  to  be  held  at  Chelsea,  in 
said  Orange  county,  on  the  15th  Tuesday  after  the  4th  Tuesday  of 
December,  1851,  to  wit,  on  the  23d  day  of  March,  1852,  when,  by 
the  consideration  of  the  supreme  court,  the  plaintiff's  judgment  was 
affirmed  to  him,  with  additional  damages  and  costs  to  the  plaintiff 
aforesaid,  for  the  sum  of  sixty-nine  dollars  and  nine  cents  damages 
or  debt,  and  sixteen  dollars  and  thirty-two  cents  costs,  in  all,  as  by 
the  records  of  said  court  remaining  will  appear ;  and  the  plaintiff 
prayed  out  his  writ  of  execution  on  said  judgment,  dated  the  29th 
day  of  March,  1852,  returnable  in  sixty  days,  and  directed  to  any 
sheriff  or  constable  in  the  state,  all  in  the  form  prescribed  by  law ; 
and  the  plaintiff  says  that  the  said  goods  of  the  said  Gilman,  so 
attached  as  aforesaid,  were  duly  demanded  of  the  said  defendant 
by  the  plamtiff,  to  wit,  on  the  20th  day  of  April,  1852,  at  Brook- 
field  aforesaid ;  and  the  plaintiff  fuilher  also  says  that  he  delivered 
the  said  writ  of  execution  to  Chas.  C.  P.  Baldwin,  a  legal  deputy  of 
the  sheriff  of  said  county  of  Orange,  who,  by  virtue  thereof,  after- 
wards, to  wit,  on  the  26th  day  of  April,  1852,  at  Brookfield  afore- 
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said,  made  demand  of  the  goods  of  said  Gilman,  by  the  defendant 
BO  attached  as  aforesaid,  but  the  said  Morris  did  not  retain  and 
keep  the  said  goods  for  the  space  of  thirty  days  after  said  execution 
was  issued,  to  the  end  that  the  plaintiff  might  take  them  in  execu- 
tion to  satisfy  the  same,  but  released  and  discharged  said  goods 
from  attachment,"  &c,,  &c.,  "  to  the  damage  of  the  plaintiff  two 
hundred  dollars." 

The  defendant  moved  to  dismiss  the  suit  for  want  of  jurisdiction 
of  the  county  court  The  motion  was  overruled,  and  the  defendant 
then  demurred  to  the  declaration.  The  county  court,  January 
Term,  1856,  overruled  the  demurrer,  and  rendered  judgment  for 
the  plaintiff.     Exceptions  by  the  defendant 

a,  McK  Ormzhy  for  the  defendant 

The  county  court  had  no  jurisdiction  of  the  action  in  this  case. 
The  only  damage  claimed  in  the  declaration  is  the  amount  of  the 
judgment,  and  the  costs,  which  are  less  than  one  hundred  dollars. 
Max  field  v.  Scott,  17  Vt  634. 

The  declaration  is  defective.  To  charge  the  defendant,  as  a^ 
officer,  with  care  of  property  attached,  there  should  be  allegation 
that  execution  was  issued  in  thirty  days  from  the  rendition  of  judg- 
ment, and  placed  in  his  hands,  or  in  the  hands  of  some  proper  offi* 
eer,  and  demand  made  of  him  in  that  time ;  12  Vt  599. 

C.  B,  Leslie  for  the  plaintiff. 

The  defendant  has  put  in  a  general  demurrer.  The  declaration 
is  in  accordance  with  the  precedents ;  Swift's  Dig.  452 ;  Anthon's 
Precedents  804,  No.  49. 

The  declaration  expressly  alleges  a  demand  of  the  property 
attached,  by  the  officer  holding  the  execution,  of  the  defendant;  and 
sets  forth  the  time,  which  is  within  the  time  required  by  law.  The 
declaration  charges  as  follows,  "  and  the  plaintiff  further  also  says 
that  he  delivered  said  writ  of  execution  to  Charles  C.  P.  Baldwin, 
a  legal  deputy  of  the  sheriff  of  said  county  of  Orange,  who,  by 
virtue  thereof,  afterwards,  to  wit,  on  the  26th  day  of  April,  1852, 
at  Bradford  iiforesaid,  made  demand  of  the  goods  of  the  said  Gil- 
man,  by  the  defendant  so  attached  as  aforesaid,  but  said  Morris  did 
not  retain  and  keep  said  goods,  &c,  but  released  and  discharged 
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said  goods  from  attachment,  and  did  not  deliver  said  goods  to  said 
Chs.  C.  P.  Baldwin,  deputy  sheriff  as  aforesaid,  when  demanded." 
When  the  breach  of  a  contract  is  set  out  argumentatively,  or 
there  is  uncertainty  in  pleadings,  it  can  only  be  reached  by  a  spe- 
cial demurrer;   Catiin  v.  Lyman,  16  Vt.  44. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  county  court  were  correct  in  not  dismissing 
the  cause  for  want  of  jurisdiction.  The  action  sounds  in  tort,  the 
damages  are  laid  at  $200,  and  the  recovery  was,  in  fact,  for  more 
than  $100,  including  the  interest  on  the  execution. 

But  a  more  important  inquiry  arises  On  the  sufficiency  of  the 
declaration.  To  sustain  this  action  for  the  neglect  of  the  officer  in 
not  keeping  this  property  so  that  it  could  be  levied  upon,  it  is  nec- 
essary that  the  property  should  be  charged  in  execution  within 
thirty  days  from  the  time  of  final  judgment.  This,  from  the  de- 
claration, does  not  appear  to  have  been  done.  All  that  is  alleged 
is,  that  the  court,  when  the  judgment  was  rendered,  sit  on  the  23d 
day  of  March,  1852,  that  execution  was  taken  out  bearing  date  the 
29th  of  March,  1852,  and  that  the  officer  demanded  the  property 
of  the  defendant  on  the  26th  day  of  April,  1852,  and  there  is  no 
averment  that  this  was  within  thirty  days  from  the  time  of  the 
rendition  of  the  judgment,  and  no  averment  of  the  day  on  which 
the  court  adjourned.  It  may  have  been  in  session  but  for  a  single 
day.  The  fact  that  the  execution  bears  date  the  29th  of  March, 
1852,  is  no  evidence  of  the  time  the  court  adjourned. 

It  cannot  be  intended  that  it  issued  at  the  earliest  period  at 
which  the  plaintiff  was  entitled  to  take  his  execution.  If  the  stat- 
ute had  fixed  the  day  for  the  ending  of  the  term,  as  well  as  the  day 
for  the  beginning,  we  might,  perl:aps,  take  judicial  notice  of  the  day 
when  the  court  adjourned,  and,  in  this  way,  save  the  declaration, 
but  as  the  ending  of  the  term  is  not  fixed  by  law,  its  termination 
must  be  matter  of  averment  and  proof. 

Judgment  of  the  county  court  is  reversed,  and  judgment  that  the 
declaration  is  insufficient. 

The  plaintiff  had  liberty  to  amend  on  the  usual  terms. 
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The  State   of  Vermont  v.  Samuel  G.  Fisher. 

Quo  warranto  to  prevent  a  person,  from  holding  the  office  of  justice 

and  postmaster  at  the  same  time. 

The  lupreme  court  will  not  ordinarily  interfere  by  writ  of  quo  warranto^  or  other* 
wise,  to  prevent  a  person  fk-om  holdinj;  the  office  and  exercising  the  powers  of  a 
justice  of  the  peace  while  he  has  the  appointment  of,  and  is  acting  as  a  post* 

master. 

* 

If  they  would,  the  present  proceeding  could  not  be  sustained,  there  being  no  proof 
that  the  respondent  has  acted  as  postmaster  during  the  year  for  which  he  has 
been  elected  a  Justice. 

Information,  by  the  state's  attorney  of  the  county,  setting  forth 
that  the  respondent  was  holding  and  exercising  the  office  of  post- 
master in  the  town  of  Orange,  being  an  office  of  profit  and  trust 
by  and* under  the  authority  of  the  congress  of  the  United  States, 
and  that  he  had  been  elected  to,  and  was  holding  and  exercising 
the  office  of  justice  of  the  peace  for  the  county  of  Orange,  being  a 
judiciary  office,  under  the  authority  of  this  state,  for  the  year  com- 
mencing December  1st,  1855 ;  and  praying  the  consideration  of 
the  court  in  the  premises,  and  that  due  process  of  law  might  be 
awarded  against  the  respondent,  to  answer  by  what  warrant  and 
authority  he  claimed  to  hold,  exercise  and  enjoy  the  last  named 
office. 

A  copy  of  the  respondent's  commission,  as  postmaster,  certified 
by  the  postmaster-general  of  the  United  States, — ^a  certificate  from 
the  secretary  of  state  of  Vermont,  showing  the  election  of  the 
respondent  as  a  justice  of  the  peace,  and  an  affidavit  showing  that 
be  had  acted  &a  a  justice  were  filed  in  evidence* 

A.  Howard,  Jr.,  state's  attorney,  in  support  of  the  motion. 

I.  The  constitution  of  this  state,  part  2,  §  26,  declares  that  "  no 
person  holding  any  office  of  profit  or  trust  under  the  authority  of 
congress,  shall  be  eligible  to  any  appointment  in  the  legislature,  or 
of  holding  any  executive  or  judiciary  office  under  this  state," 

The  office  of  postmaster  is  an  office  both  of  profit  and  trust, 
under  the  authority  of  congress,  and  the  office  of  justice  of  the 
peace  is  a  judiciary  office  under  tliis  state.  Most  of  his  powers 
and  duties  are  of  a  judicial  nature,  and  concern  the  administration 
of  justice.     McGregor  v.  Balch  ei  cd.,  14  Vt.  428. 
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II.  Qtio  warranto  is  the  only  way  to  remove  any  one  who  has 
usurped,  and  is  unlawfully  holding  and  exercbing  any  office  under 
this  state.  McGregor  v.  Batch,  14  Vt.  428  ;  :3  U.  S.  Dig.  311 ; 
2  N.  Y.  Dig.  264 ;  Big.  Dig.  406 ;  1  Swift's  Dig.  567. 

for  the  respondent. 


By  the  codkt,  Redfield,  Ch.  J.  This  is  a  petition  by  the 
state's  attorney  for  leave  to  file  an  information,  in  the  nature  of  a 
quo  warranto^  against  the  respondent,  for  exercising  the  functions 
of  the  office  of  justice  of  the  peace  and  postmaster  at  the  same 
time. 

The  proof  shows  that  he  was  elected  justice  of  the  peace  for 
the  county  of  Orange,  for  the  present  year,  and  is  acting  as  such, 
and  that  he  was  appointed  postmaster,  and  accepted  the  office  in 
April,  1852,  but  there  is  no  distinct  proof  of  his  having  acted  as 
such  since  the  first  of  December  last,  and  upon  this  ground  alone 
we  should  be  compelled  to  dismiss  the  petition. 

But  as  this  is  a  defect  readily  supplied,  we  ought  to  say  perhaps, 
that  we  should  still  decline  to  interfere. 

We  regard  this  proceeding,  like  writs  of  mandamus  and  other 
prerogative  writs,  as  resting  altogether  in  discretion,  and  there  are 
many  reasons  why  we  should  not  interfere. 

1.  The  office  is  of  very  small  importance,  there  being  nearly 
two  thousand  in  the  state. 

2.  It  is  but  for  one  year,  and  in  Massachusetts,  and  some  other 
states  perhaps,  the  supreme  court  refuses  to  interfere  by  writ  of 
quo  warranto,  upon  that  ground  alone ;  the  time  being  scarcely 
sufficient  to  determine  the  case,  before  the  office  will  expire,  and 
in  the  present  case,  the  term  is  already  considerably  abridged. 

3.  Here  is  no  other  person  who  complains  of  being  deprived  of 
the  office  which  is  exercised  by  the  respondent. 

4.  The  objection  is  of  no  considerable  practical  importance.  It  may 
be,  and  probably  is  a  technical  objection.  But  it  is  in  vain  to  argue 
that  the  objection  is  really  of  any  practical  weight  It  might  haVe 
been  deemed  important  when  it  was  first  adopted,  before  the  work- 
ing of  the  general  and  state  governments  had  become  fully  under* 
Btoody  and  it  might  now  be  viewed  of  more  weight  in  reference  to 


716  ORANGE  COUNTY. 

stone,  Apt.  «.  Peuley's  Estate. 

offices  of  mere  emolament,  but  in  fact,  a  man's  fitness  to  act  as 
justice  of  the  peace  is  very  little  affected  by  any  amount  of  patron- 
age or  emolument  resulting  from  the  office  of  postmaster  in  any 
town  in  this  county.  And  if  the  people  choose  to  elect  on'e  a  jus- 
tice under  such  circumstances,  I  should  haixily  think  it  a  proper 
occasion  to  interfere  and  save  them  from  a  technical  violation  of 
their  state  constitution. 

If  this  were  a  case  seriously  affecting  public  interests  or  private 
rights,  or  where  others  claimed  to  be  deprived  of  office  by  the 
usurpation,  or  where  the  rights  of  great  moneyed  corporations,  as 
to  their  management  and  control,  were  seriously  brought  in  ques- 
tion, and  large  pecuniary  interests  were  involved,  or  the  quiet  of  a 
large  district  depended  upon  the  legal  determination  of  the  ques- 
tions at  issue,  we  should  not  hesitate  to  interfere  and  settle  such 
questions,  as  we  did  in  this  county  upon  a  former  occasion,  and  have 
since  done  in  another  county.  But  nothing  of  this  kind  exists  in  the 
present  case.  The  purpose  to  be  accomplished  is,  in  our  judg- 
ment, quite  too  insignificant  to  justify  the  resort  to  any  such  pre- 
rogative  suspension  and  control  by  this  court 

Petition  dismissed. 


John  Stone,  apt  r.  The  Estate  of  Daniel  Peaslet. 

Notice  of  proceedings  in  the  probate  court.  Distribution  of 
estates;  qualification  of  decrees  respecting^  after  they  have 
been  carried  into  effect. 

Notice  most  be  given  to  all  persons  interested  in  the  distribution  of  an  estate,  or  in 
an  apportionment  of  nn  undivided  fund,  in  the  hands  of  a  guardian,  belonging  to 
two  or  more  of  his  wards,  of  any  proceedings  before  the  probate  court  making 
such  a  distribution  or  apportionment;  or  altering  or  modifying  one  previously 
made. 

The  proceedings  of  the  probate  court  in  the  present  case,  in  revising  their  previont 
determination  as  to  the  proportion  of  an  undivided  Aind  in  the  hands  of  a  guar- 
dian, which  one  of  the  two  wards  of  such  guardian  was  entitled  to,  ktUL  invalid 
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on  account  of  there  liaving  been  no  notice  of  the  proceeding  given  to  the  repre- 
eentatives  of  the  other  ward  who  had  previouBly  deceased. 

Quare.  Whether  a  decree  of  the  probate  court  for  the  distribution  of  an  estate  can 
be  altered  or  modified  aAer  it  has  been  carried  into  effect. 

A  probate  court  distributed  an  estate  exclusivelf  to  the  heirs  of  the  tall  blood, 
taking  no  notice  of  the  half  blood  heirs,  who  were,  in  law,  equally  entitled  to 
their  proportion.  Held^  that  the  title  to  the  estate  was  beyond  the  control  of  the 
probate  court,  after  the  fhll  blood  >hcirs  had  taken  possession,  in  pursuance  of  the 
decree.    v. ,  Orleans  county,  cited  by  Kedvield,  Ch.  J. 

Distinction  between  such  cases  and  those  in  which  the  probate  court  have  reviewed 
and  revised  the  settlement  and  allowance  of  an  administrator's  aoount;— and  the 
grounds  of  the  proceeding  in  the  latter  class  of  cases  considered. 

Appeal  from  the  disallowance  of  a  claim  made  by  the  appellant 
against  the  estate  of  the  intestate.  The  cause  was  referred,  and, 
from  the  report  of  the  referee,  the  following  facts  appeared. 

By  the  will  of  Daniel  Peasley,  sen.,  the  father  of  the  intestate, 
which  was  probated  January  18,  1828,  three-fourths  of  his  prop- 
erty, after  providing  for  his  widow,  was  given  to  his  son,  the  intes- 
tate ;  and  the  other  fourth  was  to  be  equally  divided  between  his 
daughters,  Lucy  Ann  Peasley  and  Laura  Ann  Peasley.  The  ap- 
pellant was  appointed  guardian  for  the  intestate,  and  also  of  the 
said  Lucy  Ann  and  Laura  Ann,  all  of  them  being  minors,  and  re- 
ceived the  property  to  which  they  were  entitled  from  their  father's 
estate.  At  the  expiration  of  his  guardianship  for  Lucy  Ann,  the 
eldest  of  the  three  children,  he  settled  his  account  and  paid  over, 
as  her  share,  one-eighth  of  the  property  which  came  into  his  hands ; 
and  on  the  29th  of  November,  1848,  the  said  Laura  Ann  having 
become  of  age,  he  settled  in  the  probate  court  his  account  as  guar- 
dian, both  of  the  said  Laura  Ann  and  of  the  intestate,  and  by  a 
decree  of  that  court  he  was  directed  to  pay,  and  did  pay  over  to 
the  said  Laura  Ann  one-eighth  of  the  fund  in  his  hands  then  be- 
longing to  the  two  wards,  Laura  Ann  and  the  intestate.  Subse- 
quently one  B.  W.  Bartholemew  was  appointed  guardian  for  the 
intestate,  and  the  appellant  paid  over  to  him  the  remaining  seven- 
eighths  of  the  fund,  which  was  paid  over  by  the  said  Bartholemew 
to  the  intestate,  upon  his  becoming  of  age.  The  intestate  died  in 
March,  1854,  and  administration  was  duly  granted  upon  his  estate, 
and  commissioners  appointed.  In  September,  1854,  an  application 
was  made  to  the  probate  court  by  the  said  Laura  Ann,  setting  fiwtk, 
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and,  upon  an  examination  and  hearing  by  said  court,  it  was  found 
and  adjudged  that,  upon  the  settlement  made  in  November,  1843, 
the  said  Laura  was,  in  fact,  entitled  to  one-seventh  instead  of  one- 
eighth  of  the  fund  then  in  the  appellant's  hands,  as  guardian  for 
the  said  Laura  Ann  and  the  intestate,  and  that  the  decree  ought 
to  be  reformed  in  that  respect ;  and  the  probate  court  thereupon 
so  ordered  and  further  decreed  that  the  appellant  pay  to  the  said 
Laura  the  difference  between  said  eighth  and  said  seventh  part, 
amounting  to  $146.81.  The  appellant  was  duly  notified  of  this 
application,  but  no  notice  of  it  whatever  was  given  to  the  adminis- 
trator of  the  intestate.  The  appellant  claimed  an  allowance  against 
the  estate  of  the  intestate  for  the  amount  of  the  decree  of  the  pro- 
bate court  in  favor  of  the  said  Laura  Ann  against  him.  The 
referee  found  that,  in  fact,  the  said  Laura  Ann  was, .upon  the  settle- 
ment in  1843,  entitled  to  one-seventh  instead  of  one-eighth  part  of 
the  guardianship  fund  then  in  the  appellant's  hands,  but  submitted 
to  the  court  whether,  upon  the  facts  as  above  stated,  the  appellant 
was  entitled  to  an  allowance  of  his  claim  against  the  intestate's 
estate. 

The  county  court  rendered  judgment,  upon  the  report,  in  favor 
of  the  appellant,  to  which  the  appUees  excepted. 

Peck  4"  Colby  and  Dickey  for  the  appellees. 

The  decree  of  the  probate  court,  on  which  the  plaintiff  founds 
his  claim  to  recover,  is  a  nullity.  It  was  made  without  notice  to 
the  representatives  of  the  intestate,  who  are  not  to  be  affected  by 
a  proceeding  of  which  they  had  no  notice.  Comp.  Stat.  p.  368,  § 
8 ;  1  D.  Chip.  357 ;  Chase  v.  Hatlmway^  14  Mass.  221 ;  Bathaway 
V.  Clark,  5  Pick.  490 ;  Burd  v.  Pratt,  18  do.  115  ;  Conkey  v.  King^ 
man,  24  do.  115. 

If  the  orders  of  the  probate  court,  and  settlement  made  prior  to 
the  last  order,  can  be,  at  this  late  day,  varied  by  proceedings  in 
that  court,  it  can  only  be  legally  done  on  notice  to  all  interested. 
Can  it  be  done  at  all?    Field  v.  Bitchcock,  14  Pick.  405. 

C  W.  Qarke  and  W,  Behard  for  the  appellant. 

The  probate  court  have  power  to  coiTect  errors  in  their  decrees 
after  lapse  of  time  short  of  twenty  years.  Beirs  of  Smith  v.  Rix 
Admr.  9  Vt  240 ;  Adams  et  al  v.  Adams  d  al,  21  Yt  162. 
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It  is  not  matter  of  error  that  the  probate  court  did  not  notify  the 

other  party  of  the  application  to  have  the  error  corrected.     The 

statute  does  not  require  notice  in  such  cases ;  and  when  it  is  in  the 

discretion  of  the  court  to  give  notice  or  not,  their  proceedings  are 

^valid. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

Redfield,  Cii.  J.  There  are  numerous  questions  involved  in 
this  case,  more  or  less  preliminary  to  the  main  question,  which, 
being  decided  in  favor  of  the  appellees,  would  lead  to  a  new  trial, 
without  determining  the  main  question,  and  as  they  have  all  been 
faUj  argued,  it  seems  important,  as  far  as  consistent,  to  determine 
them  now. 

I.  A  question  is  made  in  regard  to  the  extent  of  the  operation  of 
this  remodelling  of  the  decree  of  1843,  whether  it  is  binding  upon  the 
esate  of  Daniel  Peasley,  there  being  no  general  notice  given,  and  no 
special  notice  to  any  one  but  the  appellant  The  statute  seems  to  re* 
quire  special  notice  to  all  the  parties  interested  in  the  distribution  of 
estates  ;  and  reason  would  certainly  indicate  the  necessity  of  such 
notice.  Indeed  all  judicial  proceedings,  without  constructive  notice, 
at  the  least,  are  altogether  inoperative.  There  being,  then,  no 
notice  to  the  appellees  of  the  application  for  remodeling  of  the 
decree  of  1843,  we  think  they  may  stand  upon  the  original  decree, 
or,  at  all  events,  they  are  not  concluded  by  the  new  decree  of  1854, 

II.  It  seems  to  us  a  question  of  some  difficulty  whether  such  a 
decree  as  that  of  1843,  is  susceptible  of  modification  by  the  probate 
court,  after  being  carried  into  efiect.  A  decree  of  distribution  of 
an  estate,  when  once  executed,  vests  the  property,  and  puts  it  out 
of  the  control  and  appropriate  jurisdiction  of  the  probate  court. 

Property  once  fully  administered  upon  is  as  effectually  out  of  the 
jurisdiction  of  the  probate  court  as  it  ever  can  be.  After  property 
is  once  vested,  in  obedience  to  a  judicial  sale  or  decree,  it  would 
certainly  involve  a  very  strange  anomaly,  if  the  title  could  be  mod- 
ified or  defeated  by  any  after  proceedings  of  the  same  tribunal,  and 
especially  ex  parte  proceedings.  A  sale  by  a  sheriff,  after  it  is 
once  ended,  is  certainly  beyond  his  contrpL     If  he  sell  one-seventh 
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of  an  estate  or  personal  chattel,  it  is  certainly  not  in  his  power 
subsequently  to  compel  the  purchaser  to  accept  of  an  eighth  part, 
upon  any  new  discovery  in  regard  to  the  title,  or  his  authority. 
So  too  of  a  sale  by  a  master  in  chancery,  or  a  receiver,  or  any  other 
public  officer.  Good  faith  demands  that  title  to  property,  acquired 
by  judgment  of  a  court  of  competent,  and  especially  of  exclusive 
jurisdiction,  should  not  be  liable  to  any  failure  or  modification. 

Hence  this  court  held,  in  a  case  in  Orleans  county,  many  years 
since,  after  two  arguments,  that  a  decree  of  distribution  of  real 
estate  exclusively  to  the  heirs  of  the  full  blood,  taking  no  notice 
of  the  half-blood  heirs  in  the  same  degree,  who  were  at  law  equally 
entitled  to  share  in  the  estate,  could  not,  after  possession  had  beeo 
takeii  <of  the  estate  by  those  to  whom  it  had  been  decreed,  upon 
petition  of  the  heirs  excluded  from  their  share  in  the  estate,  be  so 
modified  as  to  give  the  property  to  those  originally  entitled  to  it 
And  a  decree  of  the  probate  court  making  a  new  distribution  of 
the  estate,  as  it  originally  should  have  been  made,  affirmed  in  the 
county  court,  was  set  aside  in  this  court,  upon,  the  ground  that  the 
first  decree,  and  possession  taken  under  it,  put  the  title  beyond  the 
control  of  the  probate  court. 

in.  The  cases  of  Smith's  heirs  v.  Rixy  Admr,  8  Vt  and  S.  C. 
9  Vt,  and  Adams  v.  Adams,  21  Vt.,  where  decrees  of  the  probate 
court  were  modified  by  that  court  and  affirmed  in  this  court,  stand 
upon  somewhat  peculiar  giounds  which  do  not  apply  in  this 
case. 

1.  These  cases  are  all  decrees  upon  the  settlement  of  adminis- 
trator's accounts,  where  the  proceeding  is,  in  efiect,  ex  parley  the 
administrator  partially  representing  both  sides,  although,  in  contem- 
plation of  law,  the  heirs  or  creditors  may  appear.  See  case  of 
Adams  v.  Adams,  22  V t.  Hence  such  decrees  are  not  of  the  same 
conclusiveness  as  decrees  of  distribution,  or  indeed  as  ordinary 
judgments^and  decrees,  where  both  parties  in  interest  are  repre- 
sented. 

2.  These  cases  are,  so  far  as  they  hold  decrees  of  the  probate 
court  liable  to  revision,  confined  to  questions  not  passed  upon  in  a 
former  decree,  as  cases  of  fraud,  &;c,  such  as  will  justify  a  court 
of  equity  in  setting  aside  a  contract,  or  modifj^g  or  evea  vaca- 
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ting  a  decree  of  the  same  court  Sarris  v.  Hcardimanj  14  How* 
aid  334.    We  mean,  doing  this,  in  effect,  bj  enjoining  the  party* 

3*  Thej  are  based  upon  very  questionable  grounds  of  policy,- 
and  ought  not  to  be  extended  beyond  similar  cases  in  all  respects. 

We  think,  therefore,  this  judgment  must  be  reversed,  and  upon 
the  report  of  the  referee,  judgment  entered  for  the  appellees. 


The  Ascutn£t  Bakk,  The  Bank  of  Newbubt  and  The 
Obanqe  County  Bank  v,  Robert  MoKOrmsby. 

Action  upon  promise  to  furnish  security  for  purchase  money  of 

real  estate.     Statute  of  frauds. 

If  tli«  poiohuer  of  propertyt  whleh  is  conveyed  to  him,  promiaes  but  neglects  to 
ibmiih  seoarity  fbr  the  payment,  at  a  ftitare  day,  of  that  part  of  the  purchase 
money  which  Is  unpaid,  an  action  may  immediately  be  commenced  and  maintained 
against  him  for  its  recoreiy. 

In  sneh  an  action  the  declaration  shoold  be  special  and  covnt  npon  the  promise  to 
Aunish  security;  and  the  role  of  damages  would  be  the  som  to  hare  been  seoored. 

If  the  seller  declines  to  make  a  transfer  of  the  property  nntU  the  security  is  ftarnished 
bat  the  pnrchaser  frandolently  obtains  the  possession  of  it,  (or  of  the  deed  of  it,  if 
real  estate,  as  in  the  present  case,)  the  seller  may  waire  the  tort,  and  maintain  an 
action  on  the  promise  to  Aimish  secnrity. 

In  a  contract  for  the  sale  of  real  estate,  a  deed  of  which  is  executed  and  deliyered, 
a  promise  by  the  purchaser  to  pay  the  consideration  or  fhmiah  security  for  U,  is 
not  within  the  statute  of  ftands;  and,  if  only  by  pwol,  an  action  may  be  main- 
tained upon  it 

AssTTNCPSiT.  The  declaration  alleged  that  the  plain(]£b  ofiered 
for  sale  at  public  auction  a  piece  of  real  estate  in  Bradford,  the 
conditions  of  the  sale  being  that  one-third  of  the  purchase  monej 
should  be  paid  down,  and  satisfactoiy  security  given  for  the  remain- 
der, payable  one-half  in  one,  and  the  other  half  in  two  years,  upon 
the  furnishing  of  which,  by  a  giren  day,  a  deed  and  the  possession 
of  the  premises  was  to  be  given ;  that  the  defendant  was  the  high- 
est bidder  for,  and  was  declared  the  purchaser ;  Ihat  the  defendant 
did  pay  one-third  part  of  the  purchase  money,  but  $d  not  an^ 
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would  not  furnish  security  for  the  remainder,  though  the  plaintifb 
had  executed  to  him  a  valid  deed  of  the  premises,  which  thej  were 
ready  to  deliver  upon  his  complying  with  the  conditions  of  the  sale, 
but  that  the  defendant  fraudulently  obtained  said  deed  from  the 
possession  of  the  plaintifrs,  and  caused  it  to  be  recorded,  and  then 
took  possession  of  and  had  since  occupied  said  premises, — ^but  had 
ever  reused  to  pay  or  secure  the  balance  of  the  purchase  money. 

The  defendant  plead  in  bar  that  the  promises  relied  upon  in  the 
plaintiff's  declaration  were  contracts  for  the  sale  of  land,  and  that 
no  agreement  in  reference  to  them,  nor  any  memorandum  or  note 
thereof,  was  in  writing,  or  signed  by  the  defendant,  or  by  any  per- 
son by  him  authorized,  && 

To  this  plea  the  plaintiffs  replied  the  execution  by  them  and  the 
obtaining  by  the  defendant  of  their  deed,  and  his  taking  possession 
of  said  premises,  &;c,  and  to  this  replication  the  defendant  demurred. 

The  county  court,  June  Term,  1855, — Poland,  J.,  presidmg, — 
adjudged  the  replication  insufficient,  to  which  the  plaintifib  excepted. 

C.  W.  Clarke  and  P.  T.  Washburn  for  the  plaintiff 

1.  The  defendant's  refusal  to  give  security,  in  accordance  with 
the  contract,  absolved  the  plaintiff  from  all  obligation  to  give  time 
and  entitled  them  to  sue  at  once;  Gilman  v«  HciUj  11  Yt.  510; 
Eddy  V.  Staffwdy  18  Vt  237 ;  Tyi(m  v.  Dob,  15  Vt  571. 

2.  The  replication  is  a  sufficient  answer  to  the  plea  of  the  stat- 
ute of  frauds ;  PhiJhrooh  v.  BeUcnapy  6  Vt  383 ;  Bowen  v.  Bed,  20 
Johns.  338 ;  Wilkinson  v.  Scott,  17  Mass.  249 ;  Brackett  v.  Evans, 
I  Cush.  79 ;  Preble  v.  Baldwin,  6  Gush.  554 ;  IRbbard  v.  WkUney, 
13  Vt.  23 ;  Thayer  v.  Viles,  23  Vt.  497. 

R.  McKOrmsby  pro  se. 

1.  The  action  in  this  case  counts  on  the  contract,  and  claims 
damages  for  its  breach.  The  contract  is  for  the  sale  of  land. 
Without  being  in  writing  no  action  will  lie  on  such  contract; 
Comp.  Stat.  chap.  64,  §  1. 

It  is  sometimes  said  that  the  complete  execution  of  the  contract 
by  the  vendor  entitles  him  to  an  action  for  the  money.  This,  in 
some  cases,  according  to  the  American  cases,  may  be  so ;  but  the 
money  must  be  due,  so  that  debt  or  general  assumpsit  wiU  lie  for 
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it  There  is  no  case  where  it  has  been  held  that  an  action  will  lie 
for  the  breach  of  the  contract  in  such  cases ;  Oocking  y.  Wordy  1 
G.  B.  858;  12  %d^  reported  in  10  Eng.  Law  &  Eq.  521 ;  Davis  v. 
Farr,  26  Vt  592 ;  13  Vt  21 ;  Kidder  v.  Burty  1  Pick.  328. 

3.  When  such  a  contract  has  been  executed  by  the  vendor,  it 
has  been  held,  a  promise  to  pay  the  purchase  money  is  implied  by 
law  from  the  execution  and  acceptance  of  the  conveyance,  on  which 
implied  promise  an  action  of  general  assumpsit  will  lie ;  Parsons 
on  Contracts,  vol.  2,  p.  315-319.  This  is  the  only  theory  that  can 
be  found  for  the  American  decisions  on  this  subject;  but  is  a  theory 
based  upon  these  decisions,  and  not  on  the  principles  of  the  common 
law.  The  common  law  teaches  that  promises  are  only  implied  in 
the  absence  of  contracts. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
October,  by 

IsHAM,  J.  It  is  unnecessary  to  say,  in  this  case,  what  would 
have  been  the  plaintiffs'  right,  had  they  instituted  proceedings  to 
recover  the  possession  of  the  premises,  or  to  avoid  the  deed  which, 
it  is  admitted  by  the  demurrer,  was  fraudulently  obtained  from 
them  and  placed  on  record.  The  plaintiffs  had  the  right  to  waive 
the  tort  under  which  the  deed  was  obtained,  and  treat  the  premises 
as  having  been  conveyed  under  their  contract  It  is  not  for  the 
defendant  to  object  to  that  course,  or  claim  any  advantages  he  oth- 
erwise would  not  have  had,  arising  from  his  wrongful  act  in  ob- 
taining the  deed  and  the  possession  of  the  premises  in  that  manner. 
It  was  competent  for  the  plaintiffs  also  to  waive  their  right  to  retain 
the  deed  in  their  possession  until  the  securities  for  the  payment  of 
the  balance  of  the  purchase  money  was  deposited  witii  them  as 
stipulated.  If  they  saw  fit  to  deliver  the  deed  before  the  securities 
were  furnished,  or  to  treat  the  deed  then  in  the  possession  of  the 
defendant,  as  having-  been  delivered  under  their  contract,  they  had 
a  right  so  to  do,  and  to  hold  the  defendant  to  the  performance  of 
his  contract  In  commencing  this  suit  to  recover  the  price  agreed 
to  be  paid  for  the  premises,  the  plaintiff  proceed  upon  the  ground 
that  the  deed  has  been  delivered,  that  the  defendant  has  acquired 
a  title  to  the  premises  under  it,  and  that  they  now  rely  upon  the 
defendants  promise  to  pay  the  stipulated  price  for  the  land  con^ 
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rejed  to  him.  In  thus  treating  the  matter  as  a  contract,  the  plain- 
tiffs must  take  the  contract  altogether,  and  be  bound  bj  all  its  pro-> 
Yisions.  If  the  defendant,  at  the  time  the  request  was  made,  or  at 
anj  other  time  within  the  period  limited  by  the  contract,  had  fur- 
nished the  securities  for  the  balance  of  the  purchase  money,  it  is 
dear  that  this  action  could  not  be  sustained.  The  defendant  would 
have  been  entitled  to  the  whole  tune  of  credit  foa*  the  payment  of 
the  money,  as  it  was  stipulated  when  the  purchase  was  made,  and 
no  action,  in  the  interim,  could  have  been  sustained.  StmU  y.  SjiiMy 
1  Crom.  Mees.  Sc  Bos.  312 ;  Fergmon  v.  QarrvngUmy  9  Bam.  & 
Ores.  59.  But  the  neglect  and  refusal  of  the  defendant  to  furnish 
the  securities  when  requested  for  that  purpose,  or  within  the  time 
stipulated,  will  prevent  the  defendant  from  claiming  the  benefit  of 
the  stipulated  credit  The  plaintifiP  has  the  right,  on  such  a  refusal, 
to  commence  his  action  immediately,  and  recover  the  balance  due. 
In  such  case,  the  declaration  should  be  special  on  the  contract  to 
furnish  the  security,  and  not  in  general  assumpsit,  and  the  rule  of 
damages  will  be  the  sum  agreed  to  be  paid.  Edd^  v.  Stafford^ 
18  Vt  237 ;  Mu8$ey  v.  iVtcc,  4  East  147 ;  HiruMy  v.  Hardly  7 
Taunt.  312. 

In  relation  to  the  question  arising  under  the  statute  of  frauds,  it 
is  sufficient  to  observe  that  this  question  has  been  decided  by  this 
court,  during  the  present  circuit,  in  the  case  of  Hodges  S^  Wife  t. 
Oreeriy  ante  p.  858.  We  can  add  nothing  more  upon  that  question 
to  what  was  said  in  that  case.  The  English  authorities  sustain  the 
general  principle,  that  a  promise  to  pay  the  consideration  money  on 
the  sale  of  an  interest  in  real  estate,  is  within  the  statute  and  void, 
at  law,  unless  the  promise  is  in  writing.  The  case  of  Cocking  v. 
Wardy  I  Man.,  Gran.  &  Scott  858 ;  KeSy  v.  Webster,  10  Eng.  L.  & 
£q.  517,  and  Smart  v.  Harding,  29  Eng.  L.  &  Eq.  252,  are  very 
decisive  as  to  the  English  rule  on  that  subject  The  courts  of  that 
country*will  sustiun  no  action  on  the  express  contract  for  the  money 
agreed  to  be  paid  on  the  sale  of  land,  unless  in  writing.  But,  if 
there  has  been  a  subsequent  acknowledgment  of  the  debt,  they  wiU 
allow  a  recovery  on  that  evidence,  under  the  general  counts,  for  the 
the  amount  due.  The  rule  in  this  country,  and  particularly  in  this 
state,  is  otherwise ;  and  where  the  land  has  been  conveyed,  and  the 
contract  fiilly  executed  on  the  part  of  the  grantor,  and  nothing  re- 
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mains  to  be  done  bat  the  payment  of  the  stipulated  price  for  the 
land,  an  action  at  law  can  be  sustained.  B&tDen  r.  BeUy  20  Johns. 
^38 ;  WUJIdnMn  y.  ScoU,  17  Mass.  249 ;  BrackeU  v.  M^anSy  1  Cusk 
79 ;  iVeWff  v.  BaMonn,  6  Cush.  554 ;  Hihbard  v.  Whitney,  13  Vt 
21 ;  Thayer  v,  Ftfc»,  23  Vt  497;  DaioU  v.  J^iirr,  26  Vt  596.  In 
such  case,  all  that  part  of  the  contract  which  was  within  the  statute 
of  frauds  has  beai  performed  by  the  execution  and  deliveiy  of  the 
deed.  The  contract  to  pay  the  money,  in  such  case,  is  not  within 
the  statute.  We  think  the  replication  is  a  sufficient  answer  to  the 
plea,  and  that  the  plainti£&  are  entitled  to  recover  the  balance  due 
on  that  purchase. 

The  judgment  of  the  county  court  must  be  reversed,  and  judg^ 
taent  rendered  for  the  plaintifi&. 


CASES 

ABGUED  AUB  DETERMINED 

IN  THX 

SUPREME  COURT 

OF  THE 

STATE  OF  VERMONT, 

FOB  THE 

COUNTT  OF  LAMOILLE. 

AT  TBX 

Apbil  Tebm,  1856« 


FBESENT, 

Hon.  ISAAC  F.  REDFEELD,  Chief  Jtoge. 

Hon.  PIERPOINT  ISHAM,    )  k^„^^,^^  t™,„. 
Hon.  MILO  L.  BENNETT,    |  -^^ss^stant  judges. 


R.   H.  Van  Buskibk,  Apt  v.  J.  C.  Mabtin  and  his  trustee 
B«  D.  B.  Fosteb  ;  L.  T.  Mabtin,  Cktimant 

Appeal     Ihtstee  process. 

The  pUlntiir  in  a  trustee  soft  before  a  Justioe,  the  sobjeet-matter  of  which  is  appeal- 
able, may  appeal  from  the  Judgment  of  the  Justice  in  reftrenoe  to  the  liability  of 
the  trustee,  where  the  principal  defendant  is  delkulted. 

Tbusteb  suit,  commenced  before  a  justice  of  the  peace  and 
appealed. 
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In  the  county  court,  L.  T.  Martin  who  had  appeared  as  claimant 
moTed  that  the  cause  be  dismissed*  for  that  ^  said  cause  was  origin- 
aUy  brought  before  a  justice  ef  the  peace,  and  that  said  principal 
defendant  was  defaulted  by  said  justice,  and  said  trustee  was  dis- 
charged bj  said  justice,  and  this  court  has  no  appellate  jurisdiction 
•f  said  cause." 

The  county  court.  May  Term,  1855, — Peck,  J.,  presiding, — 
found  the  facts  to  be  as  stated  in  the  motion  to  dismiss,  in  refer- 
ence to  the  disposition  of  the  cause  before  the  justice,  but  over^ 
ruled  the  motion,  to  which  tlie  claimant  excepted. 

Ji  A.  Gkild  for  the  claimants 


for  the  plaintiff. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.     The  question  in  the  present  case  is  whether 
the  plaintiff,  in  a  trustee  suit  before  a  justice,  where  the  action 
against  the  principal  defendant  is  defaulted,  and  the  trustee  dis- 
charged, is  entitled  to  an  appeal  upon  the  question  of  the  liability 
of  the  trustee. 

Where  the  trustee  is  adjudged  liable  the  statute  gi^s  the  trus- 
tee the  right  to  appeal  This  statute  was  passed  in  1842,  in  con- 
sequence of  the  decision  of  this  court  denying  that  right  to  the 
trustee,  (14  Yt  820.)  But  from  the  first,  after  jurisdiction  in 
trustee  cases  was  given  to  justices,  the  general  provision  giving 
either  party  the  right  to  appeal  was  held  to  extend  to  the  question 
in  regard  to  the  liability  of  the  trustee.  And  the  statute  of  1842 
was  passed  to  give  the  trustee  the  same  right  of  appeal  upon  the 
question  of  his  liability  which  the  statute,  under  the  construction 
of  this  court,  already  gave  the  principal  parties  to  the  action.  The 
statute  certainly  would  have  been  a  very  one-sided  affair  to  have 
extended  a  right  of  appeal  to  the  trustee  which  was  denied  to  the 
plaintiff,  the  antagonist  party  upon  that  issue.  The  words  of  the 
statute  show  this  to  have  been  the  general  purpose  and  intention  of 
the  act,  to  put  trustees,  in  regard  to  the  right  of  appeal,  upon  the 
same  ground  as  other  parties  to  the  suit  The  appeal  was  allowed  to 
the  claimant,  by  the  decision  of  this  court  (23  Yt  504,)  upon  the 


1^28  LAMOILLE  OOtTNW. 


Tan  BMklik  «.  Maitin  ft  Tr. 


same  ground  that  the  parties  to  the  suit  had  the  rig^t  to  appeal 
npon  the  qaestion  of  the  liabilify  of  the  trustee,  and  that  the  stat- 
ute having  made  the  claimant  a  party,  he  was  entitled  to  all  the 
lights  incident  to  the  general  relation  of  a  party.  And  the  legis 
latnre  having,  by  express  statute,  conferred  the  right  of  appeal 
upon  the  trustee,  it  was  very  obviously  their  purpose  in  making 
the  claimant  a  party  to  this  question,  to  confer  upon  him  all  the 
rights  incident  to  other  parties  to  this  p»t  of  tlrt  case. 

The  only  question  remaining^  then,  is  whether  the  ri|^t  to  appeal, 
in  this  case,  is  affected  by  the  principal  action  being  de&ultedr 
We  think  not  That  only  affects  the  right  of  appeal  upon  that 
portion  of  the  action*  But  the  issue  of  the  liability  of  the  trustee 
is  a  distinct  issue,  and  chiefly  between  the  plaintiff  and  the  daim-* 
ant,  and  each  has  the  right  to  appeal  this  question  when  the  suIh 
ject  matter  of  the  principal  aiction  is  appealable,  whether  it  be  in 
fEUst  appealed  or  not. 

Judgment  a&med. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  VERMONT, 

FOB  THB 

COUNTY  OF  ORLEANS, 


▲T  THS 


Apbil  Tbbm; 

AVD  AT  THX 

CiBcniT  Session,  in  September,  1856. 


PBBSENT, 

fioN.  ISAAC  F.  REDFIELD,  Chief  Judge. 

Hon.  PIERPOINT  ISHAM,    \  .  ^ 

Hon.  MILO  L.  BENNETT,    |  a»"stant  judges. 


Henbt  B.  Fb&kinb  V*  Jesse  Coofeb. 
Audita  querela.    Pleading, 

Audita  fiuTila  may  be  maintained  to  let  aside  the  Judgment  of  a  Jnatloe  taken,  bf 
defiiiilt,  after  an  agreement  to  diioontinae  the  snit,  or  after  negotiations  front 
%hich  the  deftndant  understood  that  It  was  so  agreedi  the  plaintiiT  knowing  that 
the  deftndant  so  nndentood  it. 

An  arrerment,  in  a  writ  of  audita  qmtrda^  that  the  complainant,  believing  that  the 
ioit  would  not  be  entered  in  court,  did  not  attend  to  deftnd  the  same,  and  thai 
thereupon  the  deftndant  fraudulently  procured  Judgment  by  deftult,  htld,  after 


730  ORLEANS  COIINTT. 

PerkioB  v.  Cooper. 

verdict^  88  equivalent  to  an  allegation  that  the  complainant  absented  himself  from 
the  trial  nnder  the  expectation  and  confidence  that  the  suit  was  to  be  discontinaed, 
and  that  the  defendant,  knowing  that  he  acted  upon  that  confidence,  procnred  the 
judgment  by  defliult. 

Audita  Querela  to  set  aside  a  judgment  rendered  by  a  justice 
of  the  peace  in  favor  of  the  defendant,  against  the  complainant,  by 
default  The  complaint  alleged  that  the  writ  in  said  suit,  made 
returnable  before  Joseph  Higgins,  Esq.,  justice  of  the  peace,  on  the 
5th  of  June,  1846,  was  served  on  the  complainant  on  the  18th  of 
May,  1846 ;  and  that  on  the  19  th  of  May  the  parties  in  interest 
agreed  to  submit  the  subject  matter  of  it  to  arbitration,  ^c. ;  and 
that  "  the  said  Perkins,  believing  jsaid  suit  would  not  be  entered  in 
^  court,  did  not  attend  to  defend  the  same,  and  the  said  Perkins 
"  was  then  and  there,  by  the  fraudulent  procurement  of  the  said 
"  Cooper,  by  the  said  justice  Wiggins  three  times  called  in  open 
'^  court,  and,  not  appearing  to  answer  to  said  action,  was  defaulted 
"  by  said  court,  and  the  said  Cooper  fraudulently  procured  the  said 
'^justice  Wiggins  to  render  up  a  judgment  against  your  complain-* 
"  ant  and  in  favor  of  the  said  Cooper  for,"  &c.  Plea,  the  general 
issue ;  trial  by  jury,  June  Term,  1855, — Underttood,  J.,  pre* 
siding. 

The  complainant  introduced  in  evidence  certified  copies  of  the 
writ,  judgment,  &c.,  described  in  his  complaint,  with  testimony 
tending  to  prove  that  one  Solomon  Steele  was  the  party  in  interest 
as  defendant  in  that  suit,  upon  whom  the  complainant  relied  to  at- 
tend to  it,  pa3dng  no  attention  to  it  himself  afler  notifying  Steele 
of  its  commencement ;  and  that,  a  few  days  after  the  suit  was  com- 
menced, the  defendant  and  Steele  agreed  to  submit  said  suit,  and 
the  subject  matter  of  it,  to  the  arbitrament  of  J.  L.  Edwards  and  £• 
6.  Johnson,  and  that  the  suit  should  be  discontinued ;  the  defend- 
ant promising  to  abide  by  the  award,  and  Steele  promising  to  pay 
whatever  should  be  awarded  in  the  defendant's  favor.  There  was 
conflicting  testimony  upon  this  point,  as  to  the  extent  of  the  sub- 
mission, and  also  in  reference  to  the  proceedings  before,  and  the 
award  of  the  referees,  which,  under  the  view  taken  by  the  supreme 
court,  it  becomes  unnecessary  to  detail.  The  defendant  insisted 
that  if  Steele  promised  to  pay  the  award,  he  would  not  be  legally 
liable  to  do  so,  and  that,  therefore,  the  defendant's  agreement  to 
submit  and  abide  the  award,  was  void,  for  want  of  consideration. 
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The  court  charged  the  jury  that  the  complainant,  in  order  to  en^ 
tide  him  to  recover,  must  prove  that  the  defendant  ^d  Steele  made 
an  agreement  to  submit  the  defendant's  account  to  the  arbitration  of 
Edwards  and  Johnson,  and  that  the  defendant  agreed  to  abide  by 
their  decision,  and  that  Steele  promised  to  pay  the  defendant  what-^ 
ever  should  be  awarded  him,  and  that,  if  the  jury  found  that  the  de-* 
fendant  and  Steele  agreed  to  submit,  and  that  it  was  agreed  that  the 
suit  should  be  discontinued,  or  if  they  believed  Cooper  understood 
that  Steele  undersood  and  supposed,  from  what  was  said,  that  the 
suit  would  be  discontinued,  then  that  Cooper  was  not  justified  in 
taking  the  defaults,  and  the  plaintiff  would  be  entitled  to  recover  - 
nominal  damages ;  and,  to  determine  this  question,  the  jury  were 
at  liberty  to  consider  all  the  evidence  and  acts  and  sayings  of  the 
parties,  both  before  and  after  the  time  of  the  reference.  This  evi- 
dence, and  the  acts  and  sayings  referred  to,  were  detailed  at  great 
length  in  the  bill  of  exceptions,  but  are  omitted  here  for  the  reason 
above  suggested.  Verdict  for  the  complainant*  Exceptions  by 
the  defendant. 

Cooper  Sf  Barilett  for  the  defendant  i 

1.  The  cause  of  action  in  this  case  originated  in  the  alleged 
contract  to  submit,  and  its  bredch.  K  there  was  no  contract,  then 
there  is  no  cause  of  complaint  The  contract  must  be  proved  as 
laid;  Wright  v.  Gear,  6  Vt  151;  Vail  v.  I^ong,  10  Vt  457; 
Bristow  V.  Wright^  2  Doug.  665. 

2.  The  defendant's  account  on  which  the  suit  was  brought,  was 
the  just  debt  of  the  plaintifiT  individually,  and  of  no  one  else.  The 
promise  to  the  defendant  to  submit,  and  abide  the  award,  was  not 
a  binding  obligation,  because  it  was  without  consideration,  Steele's 
promise  to  pay  the  award  being  void  by  the  statue  of  frauds ;  Comp. 
Stat  389 ;  Harrington  v.  Richj  6  Vt.  666 ;  2  Starkie's  Ev.  544 ; 
MaUon  V.  Wharram^  2  T.  R.  80 ;  Anderson  v.  Davis,  9  Vt  136  ; 
Roberta  on  Frauds  210  to  225 ;  Chitt/s  Contracts  202-204. 

3.  A  submission  of  a  cause  pending,  with  a  promise  to  abide  th6 
award,  no  security  being  given  to  pay  the  award,  does  not  operate 
to  discontinue  the  suit ;  but  the  suit  may  be  prosecuted  to  final 
judgment ;  Hayes  v.  BUmchard,  4  Vt  210 ;  J^Uton  v.  TyrriUy  10 
Vt87.  • 
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J,  H.  Preniis  and  Peck  ^  Golby  for  the  complainant 
Whether  Steel's  agreement  to  submit,  and  perform  the  award 
Was,  in  law,  binding,  is  not  material.  The  question  is,  did  Cooper^ 
by  his  promise  to  submit  and  abide  the  award,  and  discontinue  bis 
suit,  so  far  impose  on  the  confidence  of  Steele  and  the  plaintiff, 
that  he  thereby  became  enabled  to,  and  did  quiet  them  in  relation 
to  the  suit,  and  take  advantage  thereof  to  deprive  the  pliuntiff  of 
his  day  in  court,  thus  fraudtdenili/  procuring  the  judgment  The 
jury  find  that  he  did*  For  this,  the  judgment  should  be  set  aside* 
JEdify  V.  Cochrcme,  1  Aikk  359 ;  Hayes  v.  J^nchard,  4  Yt  210. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch4  J.  The  oounty  court  made  this  case  finally 
turn  upon  a  single  point,  whether  the  justice  judgment,  sought  to 
be  set  aside,  was  taken  when  the  present  plaintiff  supposed  the 
suit  would  be  discontinued,  and  when  this  defendent  knew  that  was 
his  expectation ;  or  in  other  words,  when  the  parties  had  agreed 
the  suit  should  be  discontinued. 

If  this  point  properly  arises  upon  the  declaration,  it  seems  to  us 
decisive  of  the  case.  For  no  principle  is  better  settled,  perhapoi 
than  that  a  judgment  entered  up  in  a  justice  court,  under  such  dr^ 
cumstances,  may  be  vacated  upon  audita  querela.  It  is  regarded 
as  obtained  by  mere  fraud.  And  whether  Steele's  promise  to  sub^ 
mit  was  direct  and  absolute  and  original,  or  only  collateral ;  or 
whether  an  action  could  have  been  maintained  upon  it,  and  if  so, 
whether  the  whole  debt  could  have  been  recovered  by  way  of 
damages,  is  not  important*  If  Cooper  knew  that  Steele  relied  upon 
the  submission  as  a  discontinuance  of  the  suit,  it  was  none  the  less 
a  fraud  in  him  to  take  judgment  upon  his  claim  in  violation  of  such 
confidence^  because  his  reliance  upon  the  arbitration  was  not  a 
sufficient  secunty  for  his  debt  It  was  his  folly  to  make  such  an 
arrangement  But  having  made  it,  he  was  no  more  at  liberty  to 
violate  its  true  spirit  because  it  was  unequal.  This  inequality 
might  have  been  good  ground  for  inducing  a  jury  not  to  fioid  the 
fact  of  his  consenting  to  have  the  suit  discontinued.  But  it  was 
surely  no  ground  for  excusing  the  violation  of  the  confidence  created 
by  the  transaction. 

We  might  possibly  infer  that  the  jury  made  rather  liberal  pre* 
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samptiong  in  regard  to  the  understanding  of  the  parties,  or  we  might 
possibly  think  of  some  other  suggestions  which  might  properly 
enough  have  been  made  to  the  jury.  But  none  of  these  are  any 
sufficient  ground  for  a  new  trial  in  the  case  upon  exceptions.  The 
only  question  is,  whether  the  law  was  correctly  stated  to  the  juiy. 
And  we  hare  said  that  it  was. 

n.  Upon  the  point,  whether  the  question  submitted  to  the  jury 
properly  arises  upon  the  declaration,  it  is  alleged  that  the  plaintiff 
believing  the  suit  was  not  to  be  entered  in  court,  did  not  attend  to 
defend  the  same,  and  in  consequence  of  such  absence  the  defendant 
fraudulently  procured  judgment,  by  default  After  verdict  all 
presumptions  are  to  be  made  in  favor  of  the  declaration,  and  of 
the  construction  adopted  by  the  court  and  jury  below.  And  espe- 
daUy  is  this  to  be  done,  where  the  particular  objection  now  urged 
was  not  specifically  stated  at  the  triaL  Under  this  view,  we  think 
the  statement  in  the  declaration  is  to  be  understood  that  the  plaintiff 
absented  himself  from  the  trial  imder  the  expectation  and  confi* 
dence  that  the  suit  was  to  be  discontinued,  and  that  defendant, 
knowing  that  he  acted  upon  that  confidence,  procured  judgment  to 
be  entered  by  default  This  was  the  very  point  submitted  to  the 
jury  and  being  found  by  them  is,  we  think,  decisive  of  the  case. 

Judgment  affirmed. 


Ctrell  a.  Sawteb  and  Darius  Healey  r.  George  Wor- 
thington, Jr. 

Joinder  of  plaintiffs. 

The  plaintiff^  agreed  to  take  Jobs  of  work,  and  work  together,  eaoh  to  be  allowed 
for  the  time  he  worked  on  kdj  partionlar  Job,  and  to  hire,  ae  near  as  ponible, 
eqnal  amounts  of  help,  the  profit  of  which  was  to  be  divided  between  them.  The 
work  in  qnestion  wae  contracted  for,  hj  one  ot  the  plaintiift,  with  reference  to 
this  agreement;  and  he  informed  the  defendant  that  he  was  in  partnership,  or 
connected  in  business  with  the  other  plaintiff.  The  work  charged  for  was  done  bjr 
the  plaintifb  and  their  help,  in  pursuance  of  said  agreement.  Held  that  it  was 
properly  charged,  and  tliat  a  reoorery  thereof  could  be  had  in  the  name  of  the 
the  plaintiflk  Jointly. 
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Book  account.  The  plaintiffs'  account  wajs  for  work  of  them- 
selves and  others  upon,  and  for  materials  furnished  for  a  starch  hdory 
built  hj  the  defendant  in  the  summer  of  1853.  The  auditor  re* 
ported  that  the  charges  were  correct  and  reasonable,  as  to  amount, 
and  that  the  plaintiffs  were  entitled  to  recover  therefor,  subject  to 
the  opinion  of  the  court,  as  to  the  right  of  the  plaintiffs  to  recover 
in  their  joint  names,  upon  the  facts  follovring. 

The  plaintiffs,  who  were  both  mill-wrights,  agreed  verbally,  in 
the  summer  of  1853,  to  take  jobs  of  work  and  work  together  on 
these  terms ;  each  was  to  be  paid  for  the  labor  he  might  perform, 
and  each  was  to  hire,  as  near  as  possible,  an  equal  amount  of  help, 
and  divide  the  profit  on  the  help  hired ;  there  was  no  agreement, 
and  nothing  was  said  between  them  of  the  division  of  losses,  if 
any  should  occur,  in  any  job  they  might  take.  Afler  they  bad 
made  this  agreement,  the  defendant  and  a  Mr.  Little,  since  de- 
ceased, applied  to  the  plaintiff  Sawyer  to  construct  the  necessary 
gearing  and  machinery  for  a  starch  factory  they  were  thea  buUd- 
Sg.  lawyer  informed  them  that  he  was  in  partnership,  or  con- 
nected  in  business  with  the  plaintiff  Healey,  and  agreed  with  the 
defendant  and  Little  to  do  their  work  for  them.  The  work  charged 
for  was  performed  by  the  plaintiffs  and  their  hired  help,  under 
their  agreement,  in  reference  to  which  Sawyer  contracted  with  the 
defendant,  as  above  stated.  It  did  not  appear  that  the  plain* 
tiffs  ever  took  any  other  jobs  than  this  under  their  said  agreement ; 
and  it  did  appear  that  they  did  afterwards  each  take  and  perform 
separate  jobs,  in  which  the  other  had  no  interest 

The  county  court,  June  Term,  1855, — ^Underwood,  J.,  pre- 
siding,— rendered  judgment,  on  the  report,  for  the  plaintiflb. 

Exceptions  by  the  defendant 

J,  If.  Prentiss  for  the  defendant 

There  was  no  partnership  between  the  plaintiffs.  To  constitute 
a  partnership,  as  between  the  parties  themselves,  there  must  be  a 
mutual  agreement  to  share  in  the  profit  and  loss  of  the  business  in 
which  they  are  engaged.  Bowman  et  a/,  v.  Bailey y  10  Yt  170. 
KeOogg  v.  Griswold,  12  Vt  291.  Tohias  v.  Miuy  21  Vt  544. 
Griffith  et  al  v.  Bujffum  et  oL  22  Vt  181. 

Persons  holding  themselves  out  as  partners,  though  in  fact  they 
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are  not,  maj  be  charged  as  such  by  one  who  deals  with  them  as 
such ;  but  the  declaration  of  one  of  two  persons  that  they  are  jointly 
interested,  is  not  evidence  to  charge  the  other.  CottriU  v.  Van 
Duzen,  22  Vt.  511. 

Had  there  been  negligence  or  any  other  cause  of  action  accruing 
to  the  defendant,  growing  out  of  this  transaction,  what  fact  is  found 
in  this  case  that  would  tend  to  fix  any  accountability  on  Healey  to 
the  present  defendant  ? 

J.  Z.  £dwards  for  the  plaintiffs. 

Two  or  more  persons  may  be  holden  as  partners  with  respect  to 
third  persons,  and  joint  participation  in  the  profits  will  make  them 
so,  and  not  be  partners  as  between  themselves.  Kellogg  v.  6rW#- 
wM,  12  Yt  291.  Yearns  y.  Haven  et  aL  14  Vt  540.  And  per- 
sons are  to  be  treated  as  partners  as  respects  third  persons,  if  they 
so  conduct  and  hold  themselves  out  as  such,  whether  their  contract, 
as  between  themselves,  would  in  fact  make  them  so  or  not  See 
authorities  above  cited. 

Although  the  plaintiffs  were  not  partners,  yet  they  were  jointly 
and  equally  interested  in  the  contract  with  the  defendant,  and  are 
therefore  competent  to  sustain  a  joint  action.  They  were  both  to 
be  benefited  by  the  contract,  and  both  acted  as  ostensible  parties 
to  it.  Bowman  et  ab.  v.  Bailey^  10  Vt.  170.  Matthews  v.  Feleh  et 
aU^  25  Vt  536.  2  Greenleaf  on  Ev.  476.  Dix  v.  OtUy  5 
HcLSS. 

The  opinion  of  the  court  was  delivered  by 

IsHAM,  J.  We  can  entertain  no  doubt  that  this  suit  was  prop- 
erly brought  in  the  name  of  these  plainti£&.  The  auditor  has 
found  that  a  contract  was  made  between  them,  in  1853,  to  take 
jobs  of  work  together,  and  to  divide  the  profits  between  them,  and 
that  this  contract  was  made  with  particular  reference  to  the 
work  to  be  done  for  the  defendant  Of  this  contract  the  defend- 
ants were  informed  when  the  plaintiffs  agreed  to  do  their  work  for 
them.  This  gave  the  plaintiffs  a  joint  interest  in  the  contract 
which  will  enable  them  to  sustain  this  action,  not  only  for  their  ser- 
vices, but  for  such  materials  as  were  furnished  and  used  in  fulfill- 
ing their  contract    Though  nothing  was  said  in  relatiou  to  the 
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I0689  if  any  should  be  Buatained,  jet  the  law  will  determine  the 
matter  by  apportioning  the  same  between  them,  in  the  same  pro* 
portion  that  they  were  to  share  in  the  profits.  The  auditor  having 
found  that  the  account  is  just  and  reasonable,  the  plaintiffi  are 
entitled  to  their  judgment 
The  judgment  of  the  county  court  is  affirmed. 


Jacob  Frost  v.  Daniel  Philbrook  and  James  H.  Wooi>' 

BITBT. 

The  plaintiff,  In  an  aotion  of  csfeotment  against  two  defendents,  reoovered  a  verdiot  at 
the  flnt  trial  against  one  only  of  them,  who  entered  a  reyiew,  and  the  plainttflT  at 
the  same  time  entered  a  reyiew  as  to  the  other  defendant.  At  the  second  trial  a 
yerdict  was  rendered  in  favor  of  both  of  the  defendents.  Held  that  the  plaintiff 
was  not  then  entitled  to  review  the  aotion  as  to  the  defendant  against  whom  he 
ohtained  a  verdiot  at  the  first  trial. 

Ejectment  for  a  lot  of  land  in  Lowell.  A  trial  was  had  in  the 
county  court  at  the  June  Term,  1850,  when  a  verdict  was  returned 
for  the  defendant  Philbrook,  and  against  the  defendant  Woodbury. 
The  plaintiff  thereupon  reviewed  as  to  Philbrook,  and  "Woodbury 
reviewed  as  to  himself.  A  second  trial  was  had  at  the  June  Term, 
1855,  to  which  time  the  cause  had,  from  term  to  term,  been  con- 
tinued, when  a  verdict  was  returned  in  favor  of  both  of  the  clefend- 
ants.  The  plaintiff  claimed  the  right  to  review  as  to  the  defendant 
Woodbury,  but  the  court, — ^Underwood,  J.  presiding,— denied  the 
right  and  refused  to  grant  the  same ;  to  which  the  plaintiff  excepted. 

Sumner  Sf  Vt2Zar<f  for  the  plaintiff. 

jT.  p.  liedfield  for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 
Bbknbtt,  J.    The  only  question  in  the  case  is,  did  the  county 
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court  err  in  denying  to  the  plaintiff  a  reriew  ?    The  action  is 
ejectment ;  and  upon  the  first  trial  the  plaintiff  had  a  verdict  against 
Woodbury,  and  the  defendant  Philips  had  a  verdict  in  his  favor. 
The  plaintiff  entered  his  review,  as  against  Philips,   and  the 
defendant  Woodbury  entered   his  review  against  the  plaintiff. 
Upon  the  second  trial  the  verdict  was  for  both. defendants,  and  the 
plaintiff  proposed  to  enter  his  review  against  Woodbury,  which 
was  denied  him.    It  was  decided  by  this  court  before  I  was  a  mem- 
ber of  it,  in  the  case  of  Sheplee  et  al,  v.  Page  et  al,  (not  reported.) 
that  in  an  action  of  tort  one  defendant  is  entitled  to  review  his 
case  in  the  county  court,  even  though  the  judgment  was  final  as 
to  the  other  defendants ;  and  this  decision  was  acted  upon  in  the 
case  of  Paine  el  al,  v.  Tilden  et  al,,  20  Yt.  563.    This  decision 
was  made,  no  doubt,  upon  the  principle  that  all  torts  committed  by 
two  or  more  are  several,  as  well  as  joint;  and  that  where  a  final 
judgment  has  been  obtained  against  one  defendant,  and  a  review 
entered  by  the  other,  the  effect  is  to  save  the  proceedings,  and  to 
leave  the  judgment  still  in  force  as  to  the  defendant  against  whom 
it  was  final.     We  at  first  thought  that,  under  the  decisions  already 
made,  the  plaintiff  was  improperly  denied  his  review,  but  upon 
more  mature  reflection  we  are  inclined  to  think  otherwise.    The 
statute  is,  '^  that  either  party  may  once,  and  no  more,  review  his 
cause."     The  plaintiff's  action  is  ejectment,  to  recover  the  seizin 
and  possession  of  a  piece  of  land,  an  entire  thing ;  and  it  is  not 
improbable,  though  it  does  not  appear  from  the  case,  that  the  two 
defendants  stand  in  the  relation  of  landlord  and  tenant^  and  that 
the  title  of  one  is  subordinate  to  that  of  the  other;  or  the  two 
defendants  may  claim  by  a  joint  title ;  or  their  defense  may  have 
rested  solely  in  a  want  of  title  in  the  plaintiff.    The  plaintiffs  title 
is  an  entire  thing  to  be  tried,  and  so  it  may  be  said  of  the  defend- 
ants' title,  if  they  stand  in  the  relation  of  landlord  and  tenant,  or 
hold  by  a  joint  title  ;  and  in  either  of  the  cases  we  cannot  think 
that  the  plaintiff  should  be  permitted,  aflter  two  verdicts  the  same 
way  upon  the  title,  further  to  litigate  it,  by  attempting  to  sever 
the  defendants  by  a  review.    The  plaintiff  saw  fit  to  bring  a  joint 
action  against  l^e  two  defendants,  and  we  have  the  right  to  suppose 
he  rested  his  case,  as  to  both,  upon  the  same  title ;  and  it  may  be 
that,  on  the  first  trial,  both  defendants  were  ikot  found  to  be  in  pes* 
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session.  We  think  then,  in  a  case  like  this^it  should  be  considered^ 
that  where  the  plaintiff,  upon  the  first  trial,  had  entered  a  review, 
though  it  was  entered  in  form  as  to  one  defendant,  (the  other  de- 
fendant entering  a  review  for  himself,)  he  had  ^  once  reviewed  Ids 
causeJ'  Supposing  this  to  be  such  a  case,  as  we  have  a  right  to 
suppose  it  to  have  been,  we  cannot  say  there  was  error  in  the 
county  court  in  denying  to  the  plaintiff  his  second  review,  although 
it  was  simply  claimed  against  Woodbury,  who  had  a  verdict  against 
him  on  the  first  trial,  and  in  form  entered  his  review  against  the 
plaintiff.  It  is  not  necessary  to  say  what  would  have  been  the 
result,  if  this  had  been  a  personal  action  founded  upon  a  tort  and 
simply  for  the  recovery  of  damages.  It  is  sufficient  to  say  that  in 
this  particular  case  we  find  no  error  in  denying  the  second  review. 
Judgment  affirmed  with  costs. 


Wells  Coveblt  and  Gustavus  Tuckerman  v.  John  H. 
Bratnabb  ;  Charles  Carpenter  and  Porter  Hinman 
Thistees. 

Purchaser,     Summoning  of  partners  as  trustees. 

One  who  pwchaMS  goods  for  his  own  benefit  is  liable  for  them,  though  he  pnrchAae 
V     them  npon  the  credit  of  another,  with  his  oonaenti  and  without  disclosing  his  own 
interest  in  them. 

Where  the  persons  summoned  as  trustees  are  summoned  onlj  as  partners,  the  elibcto 
or  credits  in  the  hands  of  one  of  them  individually  are  not  attached  and  cannot 
be  holden. 

Book  aooount.  On  the  8th  of  May,  1851,  the  defendant  en- 
tered into  a  written  contract  by  which  he  agreed  to  peddle  for  his 
brother  L.  A.  Braynard,  who  was  to  furnish  a  cart,  horse  and  har- 
ness, and  pay  the  defendant  $20  per  month  and  his  expenses ;  and 
on  the  Ist  of  May,  1852,  a  new  contract  in  writing  was  made  by 
which  the  defendant  was  to  peddle  for  his  brother  during  the  fol- 
lowing year,  and  receive,  as  his  pay,  one-half  of  the  profits.    He 
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oommenced  peddling  immediately  afler  the  date  of  the  first  con- 
tract, representing  himself  as  the  employee  of  L.  A.  Brainard,  and 
continued  until  the  fall  after  the  date  of  the  second  contract,  when, 
without  any  leave  or  permission,  he  took  the  goods  out  of  the  ped- 
dler's cart,  and  put  them  into  a  store  in  Charleston,  and  commenced 
and  continued  trading  in  the  name  of  the  said  L.  A.  Braynard 
until  the  1st  of  May,  1853,  without  the  knowledge  of  the  said  L. 
A.  Braynard. 

Ahout  the  1st  of  May,  1853,  the  defendant  started  for  Boston, 
and  saw  his  brother,  the  said  L.  A.  Braynard,  at  Thetford,  where 
he  told  him  he  had  been  selling  the  goods  at  said  Charleston,  in  a 
store,  and  asked  him  if  he  wished  him  to  go  on  trading  for  him  for 
a  year  to  come.  They  agreed  that  the  defendant  should  go  on 
and  sell  the  goods  for  the  said  L.  A.  Braynard,  the  defendant 
haying  one-half  the  profits  for  his  services.  Immediately  there- 
after the  defendant  went  to  Boston  and  purchased  goods  at  differ- 
ent houses,  all  of  which  were  charged  to  L.  A.  Braynard,  and  for- 
warded to  the  defendant  at  Charleston. 

Several  weeks  after  the  goods  reached  Charleston,  they  were 
attached  on  a  debt  against  L.  A.  Braynard  which  was  con- 
tracted by  the  defendant,  and  thereupon  he  wrote  to  the  said  L.  A. 
Braynard  that  the  goods  were  attached,  and  he  could  not  trade. 
The  debt  upon  which  the  goods  were  attached  was  settled  by 
Porter  Hinman's  note,  and  the  goods  were  turned  out  to  him  by 
the  defendant  as  security ;  there  was  more  than  enough  to  pay  the 
debt  then  in  suit  and  the  defendant  received  the  avails  of  the 
overplus. 

Previous  to  1851,  the  defendant  had  been  in  trade  with  his  bro- 
ther, J.  Braynard,  under  the  name  and  title  of  J.  &  J.  H.  Bray- 
nard, and  had  failed,  and  their  creditors,  since  their  failure,  had 
been  entirely  unable  to  secure  their  debts  against  them.  The  debt 
in  dispute  was  contracted  at  the  time  the  defendant  went  to 
Boston,  after  seeing  L.  A.  Bra3mard9  about  the  Ist  of  May,  1853 ; 
and  the  goods  purchased  of  the  plaintifis  were  charged  on  their 
books  to  L.  A.  Braynard. 

At  the  time  of  the  making  of  the  contract,  in  May,  1852,  L.  A. 
Braynard  claimed  that  the  defendant  owed  him ;  and  daring  the 
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whole  time  the  defendant  was  peddling  and  trading  in  the  name  of 
L.  A.  Brajnard,  he  paid  the  said  L.  A.  Braynard  thirty  dollars  ia 
shingles,  and  that  was  the  only  payment  he  made  him  afler  he 
commenced  peddling  for  him. 

The  auditor  reported  that  he  was  satisfied  that  the  reason  the 
defendant  peddled  and  traded  in  the  name  of  L.  A.  Braynard  in- 
stead of  his  own  was,  if  possible,  to  avoid  costs  being  made  him 
on  debts  due  from  J.  &  J.  H.  Braynard,  and  that  he  had  the  entire 
benefit  of  the  goods  bought  of  the  plaintiffs. 

Upon  the  foregoing  facts  and  report,  the  county  court,  June 
Term,  1855, — Underwood,  J.,  presiding, — rendered  judgment  for 
the  defendant,  to  which  the  plaintiffs  excepted. 

The  summons  to  the  trustees  in  the  plaintifl^'  writ  was  as  fol- 
lows :  "  and  you  are  further  commanded  to  summon  Charles  Car- 
^  penter  and  Porter  Hinman,  partners  in  business  under  the  firm 
**  C.  Carpenter  &  Co.,  both  of  Charleston  in  the  county  of  Or- 
"  leans,  trustees  of  said  John  H.  Braynard,  to  appear  before  said 
^  court,  at  the  time  and  place  aforesaid,  and  make  disclosure,  ac^ 
^  according  to  law,  of  the  goods,  chattels,  rights  or  credits  of  the 
^  said  John  H.  Braynard,  which  the  said  trustees  may  have  in  their 
^  hands  or  possession." 

Each  of  the  trustees  disclosed,  that  the  said  firm  of  C.  Carpen- 
ter &  Co.  had  no  effects  or  credits  of  the  principal  defendant  m 
their  hands  or  possession,  but  it  appeared  from  the  disclosure  of 
Hinman,  and  the  conmiissioner  found  that  the  said  Hinman  was, 
upon  the  morning  of  the  day  upcm  which  the  plaintifis'  writ  was 
served,  individually  indebted  to  the  principal  defendant,  but  that 
he  paid  him  that  day,  and  before  receiving  the  copy  of  the  writ 
which  had  been  left  at  his  place  of  business  for  him,  the  amount  of 
said  indebtedness ;  that  before  that  payment,  he  was  informed  bj 
the  plaintiff'  atttxney  of  the  issning  of  the  writ,  and  that  be  sup* 
posed  it  was  served  before  thai  time  ;  and  that  the  money  would 
not  have  been  paid  at  the  time  it  was  bat  .for  the  information  given 
by  the  plainti£&'  attorney,  and  that  the  object  of  the  payment  aft 
that  time  was  to  avoid  being  held  as  trustee.  The  eommissioner 
found  that  the  said  Hinman  was  chargeable  as  trustee  if  the  above 
notice  firom  the  plainti£b'  attorney  was  sufficient,  taken  in  eooneo- 
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tion  with  the  other  ^cts  in  the  case,  and  if  summoning  the  part^ 
ners  as  such^  was  sufficient  to  hold  the  individual  members  of 
the  firm. 

The  county  court  adjudged,  pro  format  that  the  trustees  were 
not,  nor  was  either  of  them  liable, — to  which,  also,  the  plaintiffs 
excepted. 

J.  H,  Prentiss  for  the  plaintiffs. 

J.  L.  Edwards  for  the  defendant  and  trustees. 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  Ch.  J.  In  regard  to  the  principal  action,  if  the 
defendant  was  the  real  purchaser  of  the  goods,  for  his  own  benefit, 
he  is  undoubtedly  liable,  notwithstanding  he  purchased  them  on 
the  credit  of  another,  by  the  consent  of  such  person,  without  dis* 
closing  the  fact  that  he  was  himself  the  real  party.  And  it  seems 
to  us,  upon  a  fair  construction  of  the  auditor^s  report,  this  must  be 
regarded  as  a  case  of  that  kind.  The  defendant  seems  to  have 
been  carrying  on  the  business  in  the  name  of  a  brother,  for  his 
own  benefit.  The  judgment  ia  therefore  reversed,  and  judgment 
rendered  on  the  report  for  the  plaintiffs  against  John  H.  Braynard. 

In  regard  to  the  liability  of  the  trustee,  it  seems  to  us  he  cannot 
be  made  chargeable  upon  the  present  attachment  It  was  decided 
by  this  court,  (McKenzie  v.  JRansomy  22  Vu  324,)  that  it  was  the 
writ  which  created  the  sequestration  of  property  in  the  hands  of 
the  trustee,  by  delivering  the  trustee  a  copy.  Of  course,  then,  the 
attachment  or  sequestration  of  property  would  not  go  beyond  the 
property  described  in  the  writ,  as  applied  to  the  general*  law  upon 
the  subject  of  the  liability  of  trustees.  If  different  trustees  are 
summoned  generally,  they  are  made  liable  for  all  their  debts  to 
the  principal  debtor,  both  joint  and  several ;  but  not  for  partner^ 
ship  effects  held  by  other  partners,  unless  such  effects  are  specifi- 
cally described.    Fettes  v.  Spalding,  21  Yt.  66. 

The  writ,  in  the  present  case,  expressly  requires  the  officer  to 
summon  the  trustees,  naming  them,  as  partners  in  business  under 
the  firm  of  C.  Carpenter  ic  Co.,  to  make  disclosure  of  the  goods,  ef« 
fectB,  &c^  in  their  hands.    This,  upon  any  tdxt  construction,  can 
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signify  nothing  more  or  less  than  the  goods,  effects  and  credits  in 
their  hands  as  such  partners.  Any  other  construction  would  be 
forced  and  unnatural,  and  we  should  not  be  prepared  to  adopt  it, 
as  it  would  certainly  be  liable  to  mislead  in  other  cases,  however 
it  may  have  operated  in  this  case.  And  however  much  the  trustee 
Hinman  may  have  labored  to  evade  the  attachment,  he|  certainly 
cannot  be  made  liable  for  effects  in  his  hands  not  attached.  And 
by  the  express  terms  of  the  writ,  the  attachment  is  limited  to  part- 
nership effects.  It  is  obvious  the  writ  was  not  drawn  with  the  re- 
motest reference  to  any  effects  in  the  hands  of  either  partner  in 
his  individual  capacity.  And  although  there  may  be  some  things 
in  the  case,  which  look  like  a  shift  of  partnership  effects,  yet  we 
do  not  revise  in  this  court  the  finding  of  the  fiicts  in  trustee  cases. 
And  the  commissioner  says,  in  express  terms,  that  he  only  finds 
Hinman  liable  upon  condition  that  summoning  the  trustees,  in  their 
partnership  capacity,  is  sufficient  to  hold  them  individually,  and 
Hinman  swears  expressly  that  he  owed  the  $500  individually.  We 
think,  therefore,  unless  we  overrule  the  cases  above  cited,  the  judg- 
ment in  &vor  of  the  trustees  must  be  affirmed. 


John  H.  Prentiss  v.  Stephen  Foster,  Jr. 

Partnership, 

An  order  Qi>on  a  firm  for  the  credits  which  the  drawer  haa  in  the  handi  of  the  firm 
or  of  any  of  its  members,  and  an  acceptance  of  it  hj  one  of  the  partners  who  has 
the  special  management  and  liquidation  of  the  business  and  debts  sabsisting  between 
the  drawer  and  the  Ann,  held  to  bind  such  partner  indlTidually. 

Assumpsit.  The  declaration  was  as  follows  :**♦**  In 
a  plea  of  the  case  for  that  heretofore,  to  wit,  before  the  twenty-fifth 
day  of  February,  A.  D.,  1848,  certain  persons,  among  whom  was 
the  defendant,  were  transacting  business  at  Stanstead  aforesaid, 
under  the  firm  of  Spalding,  Foster  &;  Company,  and  certain  other 
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persons^  among  whom  was  the  defendant,  were  transacting  business 

• 

at  Derby,  in  Orleans  county,  under  the  firm  of  Foster,  Holmes  & 
Company,  and  one  Owen  Brown,  at  Irasburgh  aforesaid,  on  the 
twenty-fifth  day  of  February,  1848,  drew  his  order  in  writing 
under  his  hand  of  that  date,  directed  to  the  said  firms  of  Spalding, 
Foster  &  Company  and  Foster,  Holmes  &  Company,  therein  and 
thereby  requesting  the  said  Spalding,  Foster  &  Company,  and  the 
said  Foster,  Holmes  &  Company,  for  value  received  of  the  plaintiff 
by  said  Brown,  to  pay  to  the  plaintiff  or  his  order,  on  demand,  so 
much  as  might  be  the  avails  or  proceeds  in  the  hands  of  said  firms, 
or  either  of  them  or  any  member  thereof,  of  a  certain  farm  before 
then  owned  by  the  said  Brown,  after  paying  therefrom  the  demands 
due  said  firms  from  said  Brown.  And  the  plaintifT  afterwards,  on 
the  same  day,-  presented  said  order  to  said  firms  and  to  said  Foster, 
who  was,  by  said  firms,  entrusted  with  and  appointed  to  the  man- 
agement and  liquidation  of  the  busines^and  debts  subsisting  be- 
tween said  Brown  and  said  firms,  and  either  of  them,  for  accept- 
ance, who  then  accepted  the  same,  whereby  he  became  liable,  and 
in  consideration  thereof,  undertook  and  promised  the  plaintiff  to 
pay  him  the  same  sum  on  demand.  And  the  plaintiff  avers  that 
a  large  sum,  as  the  avails  or  proceeds  of  said  farm,  was  in  the  hands 
of  said  Foster  after  paying  the  lawful  demands  due  from  said  Brown 
to  said  firms,  to  wit,  the  sum  of  one  hundred  and  fifty  dollars.  Yet 
though  often  requested,  the  defendant  has  neglected  and  reftised  and 
still  neglects  and  refuses  to  pay  the  sum  due  in  said  order,  or  any 
part  thereof. 

"  Also,  in  a  further  plea  of  the  case  for  that,  heretofore,  to  wit, 
before  the  twenty-fifth  day  of  February,  1848,  certain  persons  were 
doing  business  in  Stanstead,  aforesaid,  under  the  firm  of  Spalding, 
Foster  and  Company,  and  certain  other  persons,  among  whom  was 
the  defendant,  were  doing  business  at  Derby,  in  Orleans  county, 
under  the  name  and  firm  of  Foster,  Holmes  and  Company ;  and 
one  Owen  Brown  of  Irasburgh,  aforesaid,  on  the  25th  day  of  Feb- 
ruary, 1848,  drew  his  order  in  writing  under  his  hand  of  that  date, 
directed  to  the  said  firms  of  Spalding,  Foster  and  Company,  and 
Foster,  Holmes  and  Company  therein  and  thereby  requesting  them, 
the  said  Spalding,  Foster  and  Company,  and  the  said  Foster, 
Holmes  and  Company,  for  value  received  of  the  plaintiff  by  the 
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said  Brown,  to  pay  to  the  plaintiff,  or  his  order,  so  much  as  might 
then  or  theres^r  be  due  to  said  Brown  as  and  for  the  avails  and 
proceeds  of  a  certain  farm,  before  then  owned  by  said  Bro^m,  over, 
and  above  the  debts  due  from  said  Brown  to  said  Spalding,  Foster 
and  Company,  aqd  said  Foster,  Holmes  and  Company.  And  the 
plaintiff  afterwards,  on  the  same  day  of  February,  1848,  at  Stans^ 
tead,  aforesaid,  to  wit,  at  Irasburgh,  aforesaid,  presented  said  order 
to  said  Spalding,  Foster  and  Company,  and  said  Foster  Holmes 
and  Company,  and  said  Foster,  who  was,  by  said  firms,  entrusted 
and  appointed  to  tlie  management  and  liquidation  of  the  debts  then 
and  theretofore  subsisting,  and  business  then  and  theretofore,  to  be 
done  by  and  between  said  Brown  and  said  firms,  and  either  of  said 
firms,  for  acceptance,  and  said  Foster  then  and  there  accepted  the 
said  order,  whereby  he  became  liable,  and  in  consideration  thereof 
undertook,  and  promised  the  plaintiff  to  pay  him  the  sum  so  due  as 
aforesaid,  to  said  Brown  over  and  above  the  debts  due  to  said  firms, 
as  aforesaid,  on  demand.  And  the  plaintiff  avers  that  a  large  sum 
was  due,  and  owing  to  said  Brown  from  the  defendant,  as  and  for 
tlie  avails  and  proceeds  of  said  farm,  over  and  above  the  sum  of 
the  debts  due  to  said  firms,  to  wit,  the  sum  of  one  hundred  and 
fifly  dollars.  Yet  the  defendant,  though  often  requested  has  neg« 
lected  and  refused,  and  still  neglects  and  refuses  to  pay  the  same, 
or  any  part  thereof. 

^^  Also,  in  a  further  plea  of  the  case  for  that  said  Foster,  *at 
Stanstead,  aforesaid,  to  wit,  at  Irasburgh,  aforesaid,  on  the  first 
day  of  June,  1853,  being  indebted  to  the  plaintiff  in  the  sum 
of  one  hundred  and  fifty  dollars  for  so  much  money  before 
that  time  had  and  received  by  the  said  Foster  to  the  said  plaintiff's 
use,  in  consideration  thereof  then  and  there  promised  the  plaintiff 
to  pay  him  the  same  sum  on  demand.  Yet  though  oflen  requested, 
the  said  Foster  has  never  paid  the  same,  but  wholly  neglects 
and  refuses  so  to  do.  To  the  damage  of  the  plainti£^  as  he  says, 
the  sum  of  two  hundred  dollars,  for  the  recovery  of  which,  with 
just  costs,  the  plaintiff  brings  suit." 

To  this  declaration  the  defendant  demurred.  The  county  court, 
June  Term,  1855, — ^Undebwood,  J.,  presiding,—- overruled  the 
demurrer  and  rendered  judgment  for  the  plaintiff.  Ezceptioos  by 
the  defendant 
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J.  L.  Edward*  for  the  defendant 

When  a  bill  is  improperly  accepted,  it  cannot  be  recovered 
against  the  acceptor.  Saunder's  Plea,  and  Ev.  p.  456,  and  author- 
ities there  cited. 

No  one  can  be  liable  as  acceptor  but  the  person  to  whom  the 
bill  is  addressed.  Saunder's  Plea,  and  Ev.  464,  and  authorities 
there  cited  ;  PoUdU  v.  Walter,  3  B.  &  Ad.  122, 114 ;  Stephen's  Ni- 
si Prias,  824,  825 ,  Jackson  v.  Hudson,  2  Camp.  447 ;  Hottse  v* 
Cazenore,  16  East  391, 396, 397 ;  Williams  t.  German,  7  B.  &  C. 
468 ;  1  M.  &  R.  394,  403  ;  Bennetts  v.  Sevnii,  2  Lutw  896  ;  Bailey 
on  Bills  178;  Story  on  Bills,  Sec.  254,  255. 

The  acceptance  by  the  defendant  was  a  collateral  undertaking, 
and  he  must  be  so  declared  against  if  liable  at  all.  See  Oliver's 
Precedents  220  for  form  of  declaration  v.  acceptor  for  honor,  1 
Went  315. 

T.  P.  Redjield  for  the  plaintiff. 

It  is  quite  certain  that  the  plaintiff  cannot  sustain  an  action  against 
either  of  the  firms^  for  the  defendant  accepted  the  order,  and  made 
the  promise  in  his  own  name ;  LtUher  v.  Bumetty  1  Aik.  197. 

The  order  operated  as  an  assignment  of  the  fund,  and  a  promise 
by  the  defendant  holding  the  fund  is  of  legal  validity ;  Williams^ 
Exr.  V.  FuUerton,  20  Vt  346 ;  Elin  v.  Pierce,  20  do  25. 

It  is  quite  certain  that  Brown  could  have  maintained  an  action 
against  the  defendant  for  this  balance  which  the  defendant  held  in  his 
own  hands  after  satisfying  all  liens  upon  it. 

And  this  court  have  repeatedly  held  that  the  assignment  of  a 
chose  in  action  is  a  sufficient  consideration  for  a  promise  of  the 
debtor  to  make  payment  to  the  assignee  ;  Moore  v.  Wright  1  Vt. 
57 ;  Hodges  v.  Eastman,  12  do.  358 ;  Bucklin  v.  Ward,  7  do.  195. 

The  acceptance  of  a  bill  need  not  be  averred  to  be  in  writing; 
Step.  N.  P.  821 ;  Chalie  v.  Belshem,  4  M.  &  P.  275,  6  Bing.  529. 

Acceptance  of  a  bill  may  be  made  by  the  drawee  of  the  bill,  or 
some  other  person.  The  acceptor  is  considered  the  principal 
debtor ;  Steph.  N.  P.  123 ;  Philpot  y.  Briant,  4  Bing.  420 ;  Fen- 
tana  V.  Poweck,  5  Taunt.  192. 

The  opinion  of  the  court  was  delivered  by 

Redfibld  Ch.^  J.    This  is  a  demurrer  to  the  declaration.    "The 
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declaration  states,  in  substance,  that  one  Owen  Brown  having 
fiinds  in  the  hands  of  one  of  two  firms,  of  which  the  defendant  was 
a  member,  drew  an  order  upon  the  firms,  directing  them  to  pay 
over  whatever  they,  or  either  member  of  said  firms  might  have  in 
their  possession,  to  the  plaintiff.  And  it  is  alleged  that  the  plain- 
tiff presented  the  order  to  these  firms,  and  to  the  defendant,  who 
had,  by  the  firms,  been  entrusted  with  the  liquidation  of  the  busi- 
ness out  of  which  the  money  was  expected  to  arise,  for  acceptance, 
and  the  defendant  then  and  there  accepted  the  same,  and  thus  be- 
came liable  to  pay,  &;c. 

From  the  form  in  which  this  order  was  drawn,  requiring  the 
money  in  the  hands  of  either  member  of  both  firms  to  be  paid  over, 
and  that  the  defendant  had  the  control  and  management  of  the  busi- 
ness out  of  which  the  money  was  expected  to  come,  and  tha^  the 
defendant  accepted  the  order  individually,  we  are  to  assume,  we 
think,  that  he  accepted  the  order,  and  thereby  promised  to  pay  the 
money,  upon  the  consideration  of  having  it  in  his  personal  pos- 
session and  control.  This  would  be  a  perfectly  valid  contract,  and 
would  enable  the  plaintiff  to  recover  either  upon  'the  special  counts 
or  general  count  for  money  had  and  received. 

Judgment  affirmed. 


Charles  Lelanb  v.  Laban  Sprague. 
Landlord  and  Tenant, 

An  ai^eement,  by  the  tenant  or  occnpant  of  a  piece  of  land,  that  the  owner  of  the 
land,  or  one  who  Has  a  right  to  it  superior  to  hJa,  shall  own  and  be  entitled  to  the 
crops  to  be  raised  thereon,  is  valid,  and  will  enable  the  landlord  to  maintain  an 
action  of  trorer  for  them  against  an  attaching'  creditor  of  the  tenant,  or  one  who 
purchases  them  of  him  with  notice  of  the  landlord's  right. 

Trover  for  two  thousand  bushels  of  potatoes.  Plea,  the  gen- 
eral issue;  trial  by  jury,  December  Term,  1855, — ^Poland,  J., 
presiding. 

The  plaintiff  introduced  evidence  tending  to  prove  that  in  1849, 
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one  Arad  Hitchcock  was  the  owner  of  a  lot  of  land  in  Westfield, 
and  contracted  to  sell  the  same  to  one  Lewis  Sawyer  for  two  hun* 
dred  dollars ;  Sawyer  paid  Hitchcock  fifty  dollars,  and  executed 
his  notes  for  one  hundred  and  fifty  dollars,  and  Hitchcock  gave 
Sawyer  a  bond  to  convey  the  lot  to  him  upon  payment  of  said 
notes.  Sawyer  went  into  possession  of  the  lot,  and  cleared  or  par- 
tially cleared  about  ten  acres  of  land  upon  it  In  April,  1853,  one 
William  Allen  made  a  trade  with  Sawyer  to  purchase  his  interest 
in  said  land  and  contract,  and  pay  him  $180.00,  and  clear  him 
from  the  notes  to  Hitchcock.  Allen  being  irresponsible,  Sawyer 
desired  him  to  procure  some  person  to  become  responsible  for  the 
payment  of  said  sum,  and,  accordingly,  Allen  and  Sawyer  called 
on  the  plaintiff  to  procure  him  to  become  responsible,  at  which 
time  the  trade  was  talked  over,  and  the  plaintiff  agreed  to  enter 
into  the  arrangement  hereinafter  mentioned ;  and  notes  were  ex- 
ecuted to  Sawyer  for  the  amount  to  be  paid  to  him,  and  a  writing 
to  pay  the  notes  stiU  due  to  Hitchcock,  and  these  were  signed 
by  Allen,  as  principal,  and  the  plaintiff,  as  surety.  At  the  same 
time  an  assignment  was  made,  by  Sawyer,  of  his  bond  from 
Hitchcock,  to  the  plaintiff,  and  at  the  same  time  the  plaintiff 
gave  Allen  a  writing  that  when  Allen  should  pay  all  said  notes 
given  for  the  land,  and  all  legal  claims  that  the  plaintiff  might 
have  against  him,  he  would  convey  the  land  to  him.  It  was  also 
agreed,  at  the  same  time,  that  Allen  was  to  go  on  and  plant  said 
ten  acres  with  potatoes,  and  that  the  plaintiff  should  furnish  the 
seed,  and  make  such  advances  in  money  as  would  enable  Allen 
to  raise  said  crop  of  potatoes,  and  that,  in  the  fall,  Allen  should 
draw  them  to  the  plaintiff's  starch  factory,  and  that  the  plaintiff 
should  pay,  or  account  for  them  the  current  price,  and,  after  satis- 
fying all  advances  made  by  the  plaintiff  in  money  and  potatoes, 
the  balance,  if  any,  should  be  applied  on  the  notes  for  the  land, 
and  that  said  potatoes  should  be  the  property  of  the  plaintiff.  The 
agreement  was  by  parol  wholly,  except  the  assignment  of  the  bond 
and  the  writing  given  by  the  plaintiff  to  Allen,  as  above  stated. 

On  the  same  day  of  the  trade,  the  plaintiff  paid  Sawyer  one  of 
the  notes  given  to  him  for  the  sum  of  $50.00.  The  plaintiff  also 
furnished  Allen  with  most  of  the  seed  to  plant  said  ten  acres  with 
potatoes,  and  also  advanced  money,  from  time  to  time,  to  enable 


748  ORLEANS  COUNTY. 

—  -  ■ — 

Leland  «  Sprmini^' 

him  to  cultivate  them,  to  about  the  sum  of  twp  hundred  dollars. 
Allen  went  on  and  planted  said  ten  acres  with  potatoes,  and  culti- 
vated the  same ;  and  also  planted  a  small  piece  of  com,  and  a  few 
oats,  on  the  same  lot  It  did  not  appear  that  the  plaintiff  exercised 
any  control  over  the  m&nagement  of  said  place  by  Allen,  or  that 
he  directed  at  all,  as  to  the  manner  of  carrying  the  same  on,  but 
that  Allen  carried  on  the  same  as  he  pleased,  as  ostensible  owner. 

On  the  24th  day  of  September,  1853,  Allen  sold  his  interest  in 
said  land,  and  gave  a  bill  of  sale  of  the  potatoes  growing  on  said 
land  to  the  defendant  and  one  Dana,  and  also  an  assignment  of 
said  writing  from  the  plaintiff  to  him, — ^all  for  the  sum  of  fifty  dol- 
lars, which  was  paid  by  the  defendant ;  and  the  defendant,  on  the 
next  day,  went  on  to  said  premises  and  dug  and  carried  away  all 
said  potatoes. 

The  plaintiff's  evidence  tended  to  prove  that  when  the  defendant 
and  Dana  made  the  contract  with  Allen,  they  were  informed  by 
Allen  of  all  the  contracts,  arrangements  and  dealings  between  liim 
and  the  plaintiff,  above  detailed. 

The  defendant's  counsel  requested  the  court  to  charge  that,  con- 
ceding all  the  facts  to  be  found  which  the  plaintiff's  evidence 
tended  to  prove,  the  plaintiff  could  not  recover.  But  the  court 
charged  that,  if  they  found  the  contract  between  Uie  plaintiff  and 
Allen  to  be  as  the  plaintiff's  evidence  tended  to  prove,  and,  that  it 
was  understood  and  agreed  between  the  plaintiff  and  Allen  that 
said  potatoes  were  to  be  the  property  of  the  plaintiff  from  the 
beginning,  and  that  the  plaintiff  made  the  advances  to  Allen  as  he 
claimed,  and  that  when  the  defendant  and  Dana  made  their  con- 
tract with  Allen  they  had  notice  of  all  these  facts,  then  the  plain- 
tiff would  be  entitled  to  recover. ,  To  this  charge  and  refhsal  to 
charge,  the  defendant  excepted.  The  jury  returned  a  verdict  for 
the  plaintiff. 

T.  P.  Eedfidd  for  the  defendant. 

The  case  negates  that  Allen  was  the  servant  of  the  plaintiffi 
Nor  can  it  be  questioned  that  Allen  had  possession  and  dominion 
of  the  premises  in  his  own  right 

Does  an  execiUory  contract  to  raise  and  deliver  to  the  plaintiff 
potatoes,  in  futurOy  at  his  starch  factory,  vest  in  him  the  title  be- 
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fore  delivery  ?  Was  Allen  a  tort  feasor  in  using  a  portion  of  the 
potatoes  in  his  own  household  ?  Had  the  crop  failed,  or  had  the 
potatoes  been  destroyed  after  they  were  dug,  whose  loss  was  it  ? 
Had  a  creditor  attached  them,  could  the  plaintiff  question  his  right? 
Hurd  y.  Darling,  16  Vt  381 ;  Loomis  v.  Lincoln,  24  do.  153. 

This  contract  was  executory,  and  vested  no  property  in  the  pota- 
toes until  the  delivery ;  Brainard  et  al,  v.  Burton  et  dL,  5  Vt.  97. 

Peck  Sf  Colby  for  the  plaintiff. 

The  case  shows  title  in  the  plaintiff,  and  conversion  by  defendant, 
and,  in  principle,  cannot  be  distinguished  from  Smith  v.  Atkins,  18 
Vt  465. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  facts  in  this  case  show  that  as  between 
Allen  and  the  plaintiff  the  superior  title  to  the  land  was  in  the  plain- 
tiff, and,  as  to  this  contract,  Allen  agreed,  virtually,  to  raise  the  po- 
tatoes for  the  plaintiff,  and  that,  from  the  first  to  the  last,  the  title 
should  be  in  the  plaintiff.  This  contract  was  bona  fide,  and  upon 
sufficient  consideration ;  and  the  contract,  under  which  the  defendant 
claims  title,  was  made  with  a  full  knowledge  of  the  plaintiff's  con- 
tract with  Allen.  It  is  then  resolved  into  a  mere  question  whether, 
under  the  state  of  facts,  we  can  regard  the  title  in  the  potatoes  as  in 
the  plaintiff.  The  case  is  no  doubt  pretty  near  the  line,  and  might 
without  much  violence  be  decided  either  way.  According  to  the 
decisions  of  many  of  the  American  states,  it  would  not  be  regarded 
as  vesting  any  title  in  the  plaintiff,  which  would  be  exempt  from 
attachment  by  the  creditors  of  AUen.  But  by  our  decisions,  if  the 
land  is  to  be  regarded  as  the  plaintiff's,  a  contract  for  the  growing 
crop  to  be  his  property  is  valid,  even  as  against  attaching  creditors 
of  the  tenant  Smith  v.  Atkins,  18  Vt  We  think  the  principle 
of  this  case  must  control  the  present 

Judgment  affirmed. 
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Otis  Thompsox  v.  Alexander  Eilborne. 
Attorney  and  client.     Confidential  communications.    Evidence. 

A  oonvenation  with  a  lawyer,  in  reierenoe  to  matters  abont  which  It  was  probable 
there  would  be  litigation,  but  in  which  t^cre  was  no  retainer  of  the  lawyer,  nor 
anything  showing  that  his  advice  was  sought  to  regulate  the  fliture  conduct  of  the 
other  party  in  relation  thereto,  is  not  privileged  from  dlsolosore  as  a  confidential 
communication  between  client  and  counsel. 

The  prevailing  pnuStioe  of  the  legal  profession  in  this  state,  in  giving  opinions  asd 
advice  upon  legal  subjects,  without  particular  study  and  examination  in  refer- 
ence thereto  and  corresponding  pay  or  a  distinct  retainer,  commented  on  and 
condemned. 

Where  to  a  declaration  for  the  breach  of  a  contract  in  not  fhmishing  a  proper  and 
suitable  kiln  and  dry-house,  in  which  to  secure  eertain  hops,  the  defendant  plead 
that  he  did  prepare  a  suitable  kiln  and  dry-house,  ready  for  use  when  it  was  re* 
quired,  and  according  to  the  true  intent  and  meaning  of  the  contract,  and  to  the 
Aill  satisfaction  of  the  plaintiff;  evidence  that  the  plaintiff  consented  that  a  new 
kiln  and  dry-house  need  not  be  built,  but  that  one  of  his  own  might  be,  and  that  it 
accordingly  was  used,  and  the  plaintiff  paid  for  the  use  of  it,  is  admissible,  and 
has  a  tendency  to  support  the  issue  presented  by  the  defendant's  plea. 

CoYEXANT  for  the  alleged  breach  by  the  defendant  of  his  oon- 
tract  under  seal,  dated  Maj  8th,  1844,  agreeing,  among  other 
things,  to  furnish  for  the  use  of  the  plaintiff,  for  a  hop-jard,  for  the 
period  of  nine  years  thereafter,  five  acres  of  the  defendant's  land, 
in  Stanstead,  and  to  prepare  the  necessary  kiln,  dry-house  &c^  in 
said  yard,  for  the  purpose  of  preparing  the  hops  raised  on  said  five 
acres  for  market, — the  plaintiff  by  said  contract  agreeing  to  culti- 
Tate,  raise  and  prepare  the  hops  for  market,  and  deliver  one-half 
of  them  to  the  defendant :  the  breaches  complained  of  being  the 
refusal  of  the  defendant  to  allow  the  plaintiff  to  occupy  said 
five  acres  as  a  hop-yard  after  the  fall  of  1847,  and  the  neglect  of 
the  defendant  to  prepare  the  necessary  kUn,  dry-house  Sec  in  1846. 
The  defendant  filed  several  specj^  pleas,  averring  performance  on 
his  part,  and  non-performance  by  the  plaintiff  of  his  part  of  the 
contract  The  allegations,  both  in  the  declaration  and  plea,  and 
the  terms  of  the  contract,  which  the  supreme  court  were  called 
upon  particularly  to  consider,  are  sufficiently  set  forth  in  their  opin- 
ion, and  in  the  argument  of  the  defendant's  counsel  The  cause 
was  tried  in  the  county  court,  by  a  jury,  at  the  December  Term, 
1855, — Poland,  J.,  presiding, — when  a  verdict  was  returned  for 
the  defendant 
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The  only  exception  reserved  by  the  plaintiff,  upon  that  branch 
of  the  case  which  related  to  the  alleged  refusal  of  the  defendant 
to  permit  the  plaintiff  to  occupy  the  yard  after  the  fall  of  1847, 
was  in  reference  to  the  admissibility  of  a  part  of  the  deposition 
of  Elbridge  D.  Johnson,  formeiiy  of  Derby,  but  now  residing  in 
Peoria,  Illinois,  offered  by  the  defendant,  which  the  plaintiff  claimed 
related  to  a  communication  made  by  him  to  the  said  Johnson,  as 
his  counsel ;  the  part  of  the  deposition  objected  to,  and  that  part  in 
reference  to  the  deponent's  understanding  of  the  relation  in  which 
he  stood  to  the  plaintiff,  being  as  follows. 

"  The  said  Thompson  came  to  me  at  my  office,  and  had^  consid- 
erable chat  about  his  contract  with  the  said  Kilbome.  Whether 
the  conyersation  was  professional,  or  semi-professional,  or  nei- 
ther, I  am  at  a  loss  to  determine,  but  I  will  state  the  circum- 
stances, and  leave  the  matter  to  be  determined  by  higher  author- 
ity. Thompson  introduced  the  conversation  by  inquiring  about  his 
contract  with  Kilbome  for  carryiiig  on  the  hop-yard.  I  am  unable 
to  state  its  exact  purport,  but  am  able  to  state  the  substance.  He 
inquired  if  he  could  not  make  use  of  something  which  had  oc- 
curred between  him  and  Kilborne  to  avoid  the  effect  of  his  con- 
tract to  carry  on  the  yard.  I  am  unable  to  state  whether  it  was 
something  Kilborne  had  said  or  done  in  the  matter,  and  am  unable 
to  say  what  reply  I  gave  him,  but  he  then  said  he  should  not  carry 
on  the  yard  again,  and  he  thought  the  matter  he  stated  would  pro- 
tect him  in  so  doing,  and  he  inquired  of  me  if  I  did  not  think  so.* 

'<  The  said  Thompson  intended  to  draw  from  me  a  legal  opinion, 
I  have  no  doubt,  and  that  he  did  not  expect  or  intend  to  pay  any- 
thing for  it,  I  have  as  little  doubt ;  that  I  stated  to  him  what  was 
the  law  applicable  to  the  case  stated,  is  probable,  but  that  I  did  not 
expect  to  receive  any  compensation  for  counsel,  or  intend  to  charge 
anything,  is  quite  certain.  I  should  state,  perhaps,  that  Mr. 
Thompson  was,  when  I  knew  him,  a  man  somewhat  given  to  legal 
reflections,  and  was  supposed  to  have  a  slight  taste  for  litigation, 
and  was  seldom  without  a  controversy  on  hand,  or  one  in  prospect ; 
and  we  were  for  many  years  neighbors  and  on  friendly  terms,  and 
I  dare  say  we  have  had  some  hundred  just  such  legal  conversa- 
tions as  the  one  above  detailed,  about  his  numerous  controversies^ 
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which  were  all  equally  fruitless  of  fees,  except  when  he  got  into 
a  suit,  when  he  usually  employed  me  as  counsel,  and  paid  me,  not 
what  I  charged  for  my  services,  but  what  we  agreed  upon  when- 
ever we  got  through  with  the  not  over  agreeable  process  of  a  settle- 
ment of  our  accounts.  It  is  possible,  also,  that  the  freedom  with 
which  I  was  accustomed  to  converse  with  him  on  legal  subjects, 
and  without  charge,  may  have  led  him  into  the  habit  of  getting  his 
law  for  nothing  from  me,  at  this  and  other  times  ;  at  all  events,*  it 
is  quite  as  much  my  fault  as  his  that  I  am  not  able  to  decide  whe- 
ther the  conversation  in  question  was  a  privileged  communication 
or  not.  I  am  unable  to  say  whether  he  understood  our  conversa- 
tion as  a  consultation,  or  just  a  chat  to  fortify  a  determination  he 
had  already  taken  about  the  business.  I  may  say  that  a  different 
locality  has  taught  me  a  much  more  sensible  practice  in  such  mat- 
ters, and  further  deponent  saith  not." 

The  court  allowed  the  deposition  to  the  point  *  above  designated 
to  be  read  to  the  jury,  to  which  the  plaintiff  excepted. 

In  reference  to  the  alleged  breach  in  not  erecting  a  hop-house 
&&,  the  plaintiff's,  testimony  tended  to  prove,  that  in  the  season  of 
1845,  he  advised  the  defendant  not  to  build  a  hop-house  in  the 
yard  that  year,  as  the  crop  looked  so  unpromising  that  he  consid- 
ered it  doubtful  whether  the  land  would  be  found  suitable  for 
growing  hops,  but  that  in  1846  he  called  upon  the  defendant  to 
erect  a  ho|>-house  for  the  use  of  said  yard,  and  that  the  quantity  of 
hops  grown  that  year  was  such  as  to  make  it  necessary,  but  that 
the  defendant  neglected  to  build  one  that  year,  whereby  the  plain- 
tiff was  obliged  to  have  the  hops  taken  to  the  plmntiff 's  hop-house 
in  Derby,  and  cured  there,  whereby  the  hops  were  injured,  and 
and  the  plaintiff  subjected  to  expense  and  difficulty  in  getting  them 
back  into  Stanstead. 

The  defendant  then  gave  evidence  tending  to  prove  that 
the  plaintiff  advised  him  not  to  erect  a  hop-house,  in  1846, 
for  the  same  reason  as  in  1845,  and  assented  that  one  should 
not  be  built  that  year,  and  that  an  agreement  was  made  that  the 
hops  should  be  carried  by  the  defendant  from  the  yard  to  the 
plaintiff's  hop-house  in  Derby,  and  cured  there ;  that  they  were  so 
carried,  and  that  he  paid  the  plaintiff  for  the  use  of  hia  hop-house 
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for  that  year,  and  it  was  conceded  by  the  plaintiff  that  the  hops 
were  di-awn  by  the  defendant,  and  payment  made  for  the  use  of  the 
hop-house,  as  the  defendant  claimed. 

The  plaintiff's  counsel  claimed,  and  requested  the  court  to 
charge  the  jury,  that  if  they  found  that  such  a  contract  was  made 
between  the  plaintiff  and  the  defendant  in  1846,  whereby  the 
plaintiff  consented  that  said  hop-house  should  not  be  erected  that 
year,  still  that  could  not  be  made  available  as  a  defense  to  the 
plaintiff's  claim,  because  such  defense  was  not  admissible  under 
the  defendant's  pleas.  But  the  court  declined  so  to  charge,  but 
charged  that  if  they  found  that  the  plaintiff  consented  that  said  hop- 
house  should  not  be  built  in  1846,  it  was  an  answer  to  the  plain- 
tiff's claim  in  that  respect.  To  the  refusal  to  charge  as  requested 
and  to  the  charge  as  given  the  plaintiff  excepted. 

Cooper  ^  Bartlett  for  the  plaintiff. 

The  interview  between  Thompson  and  Johnson  was  evidently 
professional. 

That  they  had  an  interview  Johnson  is  sure,  but  what  was 
said  he  cannot  tell,  further  than  he  says  the  result  sought  was  ap- 
parent, and  he  is  able  to  tell  what  it  was,  but  cannot  repeat  a 
word  said  by  Thompson. 

This  deposition  should  be  excluded,  because  it  was  a  confiden- 
tial communication  between  attorney  and  client 

The  conversation  was  something  besides  a  casual  one,  and 
because  Johnson  did  not  charge,  it  does  not  make  it  any  the  less 
confidential.  That  it  was  an  interview  between  these  parties  when 
professional  advice  was  sought,  is  certain,  and  it  was  so  understood 
by  both.  That  should  be  confidential,  and  is  so.  2  Starkie  on 
Ev.  875. 

The  defendant,  having  plead  a  performance  of  his  covenant  to 
build  a  hop-house,  was  not  entitled,  un^ler  that  plea,  to  show  an 
excuse  for  non-performance.     Such  excuse  should  have  been  plead. 

J,  H.  Prentiss  and  Peck  fy  Colby  for  the  defendant 
I.  To  characterize  the  communication  testified  to  by  Johnson  as 
a  privileged  one,  there  must  have  been,  at  the  time,  a  retainer,  or 
at  least  an  action  threatened,  or  a  preparation  for  a  suit,  or  son^e 
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act  or  avowal  by  the  party  to  indicate  the  relation  which  he  under*» 
stood  to  subsist  between  himself  and  the  attorney;  Dixan  v.  Par- 
melee,  2  Vt  188 ;   Wetherhee  et  al.  v.  Ezeliel,  25  Vt.  47. 

The  authorities  are  that  a  general  retainer  is  not  sufficient  to 
protect  communications  had  on  a  subject  which  aflenvards  give^ 
rise  to  a  suit;  2  Stark.  Ev.  230-231.  The  rule  does  not  extend 
to  communications  made  to  an  attorney  if  he  was  not  employed  as 
such,  nor  prohibit  a  disclosure  of  privileged  communications  by  a 
third  person  who  accidentally  overhears  the  conversation,  for  it 
is  owing  to  the  negligence  of  the  client  himself;  2  Stark.  Ev.  229; 
4  T.  R.  753. 

The  same  reason  should  apply  to  this  case.  There  being  no 
action  pending  when  the  conversation  was  had,  none  threatened^ 
no  retainer,  if  the  plaintiff  meant  or  desired  to  repress  a  disclosure 
it  is  his  negligence  and  fault  that  he  did  not,  at  the  time,  guard  it 
by  some  injunction,  or,  at  least,  an  intimation  of  confidence. 

2.  The  second  count  in  the  declaration  sets  forth  that  the  defend- 
ant covenanted  "to  furnish  the  necessary  kiln,  dry-house,  press  and 
storage  for  the  purpose  of  preparing  said  hops  for  market,"  and  the 
averment  of  breach  is,  that  the  defendant  "  did  not  furnish  a  suita- 
ble and  proper  dry-house,  kiln,  &c.,  in  which  to  secure  the  hops 
raised  on  said  hop-yard,"  &c.  The  answer  of  the  defendant,  in  his 
second  plea,  is,  in  the  language  of  the  contract,  that  he  '*  did  pre- 
pare and  have  ready  for  the  use  of  said  hop-yard,  convenient  there- 
to, a  suitable  and  convenient  kiln  or  dry-house,  and  press,  for  the 
drying  and  pressing  of  such  hops  as  might  be  raised  on  said  hop- 
yard  ;  and  the  said  dry-house  and  press  were,  in  every  particular, 
prepared  ready  for  use  when  the  same  was  required  for  the  pur- 
poses aforesaid."  And  the  defendant,  in  his  fourth  plea,  says  that 
he  did  "  furnish  a  suitable  and  proper  dry-house,"  &c.,  "  in  which 
to  secure  the  hops  raised  upon  said  hop-yard,  according  to  the  true 
intent  and  meaning  of  the  said  writing  obligatory,  and  to  the  full 
satisfaction  of  the  said  plaintiff."  All  that  can  be  demanded  of  the 
defendant,  under  the  pleaduigs,  is,  to  show  that  the  house  was  pre- 
pared and  ready  for  use  when  it  was  required  for  the  purposes  con- 
templated in  the  contract  The  agreeement  and  concurrent  admis- 
sion of  the  parties  should  be  the  best  and  conclusive  evidence  that 
it  was  not  required  in  1845.    These  were  treated  as  such  evidence 
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by  the  plaintiff,  in  relation  to  that  year.  The  jury  found  that  a 
similar  agreement,  and  a  like  concurrent  admission,  was  made  by 
the  parties  in  1846,  concerning  the  house  for  that  year. 

The  proof  is  that  the  defendant  did  provide  a  suitable  dry-house, 
&C.,  in  1846,  viz.,  the  one  owned  by  the  plaintiff.  The  contract 
does  not  require,  nor  do  the  pleadings  claim,  that  he  was  bound 
to  haild  a  dry-house,  at  any  time,  or  under  any  circumstances,  or 
that  a  dry-house  was  required  to  be  on  the  defendant's  land,  or  that 
the  plaintiff's  house,  which  was  used  in  1846,  was  not  convenient 
to  the  defendant's  hop-field. 

* 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  I.  The  first  question  made  in  the  present 
case  is,  whether  the  plaintiff's  communication  to  Johnson  was  un- 
der the  confidence  of  the  relation  of  counsel  and  client  It  seems 
to  us  not  to  be  of  that  character.  There  was  no  retainer,  and 
nothing  to  show  that  the  plaintiff  sought  the  advice  with  any  view 
to  regulate  his  future  conduct,  in  regard  to  a  pending  or  expected 
litigation.  And,  had  any  retainer  been  charged,  there  is  every 
reason  to  believe  the  plaintiff  could  justly  have  resisted  the  claim, 
upon  the  facts  stated  by  Johnson.  And,  had  Johnson,  the  next 
hour,  received  an  application  for  counsel,  and  retainer,  upon  the 
other  side,  no  one  can  question  his  being  at  fuU  liberty  to  engage. 

This  anomolous  relation  testified  to  in  the  deposition,  and  which 
seems  so  much  to  puzzle  Johnson,  and  which  he  so  justly  depre- 
cates, certainly  grows  out  of  a  too  common  facility,  upon  the  part 
of  the  profession,  in  this  state,  to  undervalue  their  professional  and 
official  character,  as  sworn  officers  of  the  highest  judicial  tribunal 
in  the  state.  The  practice  of  giving  advice,  upon  legal  subjects, 
without  study  and  examination,  and  without  corresponding  pay, 
and  a  distinct  retainer,  is  certainly  a  vicious  one.  The  practice  of 
the  profession  of  giving  street  advice  misleads  the  general  opinion 
in  regard  to  the  value  and  dependence  upon  such  advice.  It  would 
no  doubt  be  better  for  the  profession,  and  their  clients  both,  if  all 
professional  advice,  in  regard  to  the  prosecution  and  defense  of 
claims,  were  given  in  writing,  as  it  is  in  many  places,  and  both 
parties  are  thereby  put  under  the  proper  responsibility  in  regard 
to  it,  the  one  to  pay  for  it,  and  the  other  to  make  it  hold  good,  or  to 
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show,  at  least,  that  it  was  not  notoriously  bad.  But,  at  all  events, 
we  cannot  regard  a  conversation  of  this  loose  and  indefinite  char- 
acter as  entitled  to  the  protection  of  professional  confidence. 

II.  In  regard  to  the  question,  whether  the  evidence,  on  the  part 
of  the  defendant,  tended  to  support  the  issue,  we  have  had  more 
doubt  But  it  is  obvious  the  defendant  would  not  only  be  entitled 
to  give  evidence  coming  fairly  within  the  terms  of  the  issue,  as 
closed  upon  the  record,  but  also  such  testimony  as  came  within  the 
construction  of  the  issue  which  the  plaintiff  had  induced  the  county 
court  to  adopt. 

The  declaration  upon  this  part  of  the  case  is,  that  the  defendant 
covenanted  to  ^'  furnish  the  necessary  kiln,  dry-house,  &&,  for  the 
purpose  of  preparing  the  hops  for  the  market."  And  the  breach 
assigned  is,  that  he  ^'  did  not  furnish  a  proper  and  suitable  dry- 
house,  kiln,  &C.,  in  which  to  secure  the  hops." 

The  plea  to  this  part  of  the  declaration  is,  that  the  defendant 
"did  prepare" — "a  suitable  and  convenient  kiln  and  dry-house, 
and  that  it  was  prepared  and  ready  for  use,"  when  '*'  required  for 
the  purpose  "  of  securing  the  crop,  &c.  2.  That  he  did  prepare, 
&c, "  according  to  the  true  intent  and  meaning  of  the  said  contract, 
and  to  the  full  satisfaction  of  the  plaintifiT." 

The  words  of  the  contract  are,  ^  to  prepare  a  suitable  and  con- 
venient kiln  or  dry-house,  to  be  prepared  and  ready  for  use,  when 
the  same  shall  be  required." 

The  substance  of  the  evidence  ofiered  and  received  upon  the 
trial,  and  which  it  is  claimed  did  not  come  within  the  issue,  was, 
that  the  plaintiff,  in  1846,  directed  the  defendant  not  to  build  the 
dry-house  that  season,  and  consented  to  have  his  own  dry-house 
used  for  that  purpose,  and  that  the  defendant  drew  the  hops  to  the 
plaintiff's  dry-house,  and  paid  him  for  the  use  of  it,  and  the  plain- 
tiff made  no  objection,  but  assented  fully  to  this  arrangement. 

This  seems  to  us  to  meet  the  issue  upon  both  pleas.  It  is  fur^ 
nishing  the  dry-house  as  soon  as  required  for  the  purposes  of  the 
contract,  and  also  to  the  satisfaction  of  the  plaintiff,  either  of  which 
would  be  sufficient. 

If  this  were  a  plea  of  performance  generally,  and  the  proof  of 
a  dispensation  with  performance,  it  might  merit  a  different  consid- 
eration.   The  plea  is  only  of  a  qualified  performance,  or  perf<Hiii^ 
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ance  to  the  plaintiff's  aoceptance,  and  the  proof  is  that  veiy  tiling. 
If  the  dry-house  had  never  heen  built,  but  the  plaintiff  had  con* 
sented  to  have  the  kiln  drying  done  at  his  own  kiln,  and  received 
^y  for  the  use  of  his  kiln,  and  made  no  objection,  it  would  be, 
furnishing  a  kiln  to  his  satisfaction. 
Judgment  affirmed. 


Henry  Richardson  v,  Medad  Hitchcock. 

Evidence.     Intervening  damages  in   an  action  upon  a   recogni' 

zance  for  an  appeal* 

In  an  aotion  upon  the  recognizance,  entered  into  by  a  third  person  for  the  appeal  of 
a  defendant  from  the  judgment  of  a  justice  against  him,  the  fact  that  such  defend- 
ant, about  the  time  of  his  appeal,  gave  in  his  list  for  property  to  a  certain  amount, 
liwlmiaeiMe  as  tending  to  show  that  he  then  had  that  amount  of  property. 

The  opinion  of  a  witness  in  reference  to  the  solvency  of  a  person  may  be  given  in 
connection  with  the  flusts  on  which  such  opinion  is  grounded. 

For  the  purpose  of  showing  the  insolvency  of  the  defendant  before  the  rendition  of 
a  ilnal  Judgment  against  him,  it  may  be  shown  that  soon  thereafter  he  was  admit- 
ted to,  and  took  the  poor  debtor's  oath,  before  the  jail  commissioners,  upon  an  ex- 
ecution in  fiivor  of  a  third  person. 

This  may  be  shown  by  parol,  the  Jail  commissioners  not  being  regarded  as  a  court  of 
record ;  and,  for  the  mere  purpose  of  showing  the  deibndant's  insolvency,  it  is  im^ 
material  whether  a  certificate,  properly  signed,  was  left  with  the  Jailor  or  not. 

If  a  defendant,  whose  body  is  liable  to  be  taken  on  execution,  has,  at  the  time  of  the 
rendition  of  a  fustlce's  Judgment  against  him  firom  which  he  appeals,  property 
which  would  prevent  him  from  taking  the  poor  debtor^s  oath  so  that  the  plaintilT 
might,  by  an  imprisonment  of  the  defendant's  body,  obtain  payment  of  his  debt, 
and,  between  that  time  and  the  rendition  of  a  final  Judgment  on  the  appeal,  he  so 
disposes  of  the  property  that  he  is  then  enabled  to  swear  out,  the  plaintilT  would 
be  entitled  to  recover,  in  an  action  on  the  recognizance  for  the  appeal,  the  damages 
thus  sustained  in  being  deprived  of  the  opportunity  of  so  collecting  the  debt,  al- 
though the  property  which  the  defendant  owned  at  the  time  of  the  appeal  was  with- 
out, and  beyond  the  reach  of  the  process  of  this  state. 

Scire  facias  upon  a  recognizance  for  an  appeal,  by  one  Jacob 
Stebbins,  from  a  judgment  recovered  before  a  justice  in  favor  (^ 
&e  plaintiff.    The  defendant  pleaded  a  tender  of  the  additional 
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costs,  and  that  there  were  no  intervening  damages  beyond ;  trial 
by  jury,  December  Term,  1855, — Poland,  J.,  presiding. 

It  appeared  that  the  plaindfP  recovered  a  judgment  before  a  jus- 
tice of  the  peace,  against  the  said  Stebbins,  for  $52.14  damages, 
and  $2.14  costs,  on  the  13th  of  May,  1850,  from  which  judgment 
the  said  Stebbins  appealed ;  and  that  the  plaintiff  recovered  a  judg- 
ment against  him  in  the  county  court  at  the  December  Term,  1850, 
for  $54.18  damages,  and  $14.03  costs.  It  also  appeared  that  the 
writ  issued  against  the  body  of  Stebbins,  and  that  he  was  arrested 
thereon  and  gave  bail. 

The  plaintiff  gave  evidence  tending  to  prove,  that  at  the  taking 
of  said  appeal,  the  said  Stebbins  possessed  real  and  personal  estate 
in  the  state  of  Massachusetts ;  and,  to  prove  that,  offered  the  depo- 
sition of  John  R.  Smith  to  which  the  defendant  objected,  claiming 
that  the  subject  matter  of  it  was  not  legal  evidence.  That  portion  of 
said  deposition,  containing  statements  of  the  said  Stebbins  to  the 
witness,  marked  in  brackets,  was  excluded  ;  the  residue  was  admit- 
ted, to  which  the  defendant  excepted.  The  plaintiff  also  gave  in 
evidence  an  execution  in  favor  of  Patty  Hitchcock  v.  Jacob  Stebbins, 
dated  January  6th,  1851,  on  a  judgment  recovered  at  the  Decem- 
ber Term,  1850,  of  Orleans  county  court,  for  $62.00  damages,  and 
$13.99  costs  of  suit,  with  the  officer's  return  thereon,  that  on  the 
5th  of  February,  1851,  said  Stebbins  was  duly  committed  thereon 
to  the  jail  in  Irasburgh.  The  plaintiff  thereupon  offered  to  prove 
that  said  Stebbins  was,  in  March,  1851,  admitted  to  the  poor  debt- 
or's oath  upon  said  execution,  and  discharged  from  jail  thereon, 
and  offered  George  Worthington,  who  was  then  one  of  the  jail  com- 
missioners of  Orleans  county,  to  prove  that  fact.  The  defendant 
objected  that  this  must  be  shown  by  the  certificate  left  with  the 
jailor.  The  plaintiff  thereupon  produced  the  certificate,  which  the 
defendant  objected  to  because  it  was  signed  by  only  one  of  the 
commissioners,  and  also  because  it  was  not  shown  that  a  regular 
petition  and  citation  had  issued ;  but  the  court  overruled  all  said 
objections,  and  allowed  the  certificate  to  be  read.  Worthington 
was  also  admitted  as  a  witness,  and  testified  that  said  Stebbins  was 
duly  admitted  to  the  poor  debtor's  oath ;  that  the  creditor  was  noti- 
fied and  appeared,  &C.  The  defendant  excepted  to  the  admissioa 
of  Worthington  as  a  witness,  and  to  said  certificate. 
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The  plaintiff  intix)duced  his  execution,  issued  upon  his  final  judg- 
ment against  Stebbins,  dated  January  6th,  1851,  which  was  re- 
turned nulla  bona,  February  10th,  1851. 

The  court,  among  other  things,  charged  the  jury  that  if  they 
found  that  at  the  time  the  appeal  was  taken  by  Stebbins  in  the 
plaintiff's  case,  he  was  the  owner  of  property  so  that  he  could  not 
have  taken  the  poor  debtors  oath,  although  it  might  be  property 
without  this  state  so  that  it  could  not  be  attached  by  any  legal 
process  in  this  state ;  and  that  if  the  plaintiff  had  his  execution  then, 
and  by  comriiitting  Stebbins  to  jail  thereon,  he  could  have  thereby 
enforced  payment  of  his  debt ;  and  that  the  condition  of  Stebbins* 
property  had  become  so  changed,  at  the  time  when  the  plaintiff  re- 
covered final  judgment  and  obtained  execution,  that  he  could  prop- 
erly and  legally  take  the  poor  debtor's  oath,  and  that  the  plaintiff 
had  no  means  of  enforcing  payment  of  his  debt,  then  the  plaintiff 
ought  to  have  a  verdict ;  that  the  real  question  for  the  jury  to  de- 
termine, was  whether  the  plaintiff  lost  his  debt,  or  any  part  of  it, 
by  the  delay  occasioned  by  said  appeal  and  the  change  in  Stebbins' 
property  and  circumstances  during  the  same  period ;  if  he  had  sus- 
tained such  loss  by  the  delay  he  should  have  a  verdict  to  that  ex- 
tent, but  if  he  had  not,  the  verdict  should  be  for  the  defendant. 
To  so  much  of  the  charge  as  is  detailed,  the  defendant  excepted. 
Verdict  for  the  plaintiff. 

The  deposition  of  John  R.  Smith,  above  referred  to,  was  as  fol- 
lows. 

"  I  first  became  acquainted  with  Jacob  Stebbins,  late  6f  said 
Sunderland,  now  deceased,  in  the  Spring  of  1835,  and  was  fre- 
quently in  intercourse  with  him  thereafter,  as  long  as  he  lived  ;  he 
worked  for  me  more  or  less,  several  years,  during  his  residence  in 
this  town.  In  the  year  1850  I  was  one  of  the  board  of  assessors 
for  the  said  town  of  Sunderland,  and  the  said  Jacob  Stebbins  gave 
in  his  list  for  real  estate,  which  said  board  set  in  the  valuation  at 
the  sum  of  four  hundred  dollars,  and  personal  property,  the  sum  of 
two  hundred  dollars,  being  for  money  at  interest;  and  he  was  taxed 
for  said  sums  in  the  town,  county,  and  highway  taxes  for  said  year 
1850.  The  lists  are  taken  in  this  state  for  the  first  of  May,  annu*^ 
ally,  and  I  have  no  doubt  but  that  he  was  worth  as  much  ^s  the 
amount  of  said  sums,  being  six  hundred  dollars  on  the  first  day  of 
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Maj,  1850.  I  think  so  because  he  was  averse  to  paying  more 
than  he  was  legally  required  to  at  any  time,  [and  also  because  he 
had,  a  year  or  two  previous  to  the  year  1850,  told  me  that  he  was 
worth  somewhere  in  the  neighborhood  of  a  thousand  dollars."] 

Cooper  Sf  BardeU  and  Peck  djr  Colby  for  the  defendant 

The  proceedings  upon  the  execution,  Patty  Hitchcock  v.  5ite^ 
iim^  were  into  alios ;  and  this  defendant,  having  no  notice,  is  not 
affected  by  the  declaration  of  Stebbins,  or  the  judgment  thereon 
of  the  jail  commissioners.  It  amounts  to  this.  Stebbins  stated,  on 
oath  in  that  case,  that  he  was  poor,  and  commissioners  let  him  out 
of  jail ;  clearly  if  Stebbins  had  been  committed  to  jail  on  the  exe^ 
cution  in  favor  of  this  plaintiff,  the  certificate  of  the  commission- 
ers in  the  other  case  would  not  be  admissible  to  show  his  poverty 
as  against  this  plaintiff.  How,  then,  should  it  be  admitted  against 
the  defendant  as  any  proof  of  any  fact  ? 

An  examination  of  a  pauper,  eocparte^  though  taken  upon  oath,  is 
not  admissible  evidence  against  the  appeUant  parish ;  Rex  v.  Fer- 
ry Prystone,  2  East  54 ;  Hex  v.  Nunham  Go.  1  East  373 ;  Pex 
V.  MisweU,  3  T.  B.  721 ;  2d  Stark.  Ev.  386. 

The  certificate  of  discharge,  signed  by  one  only  of  the  jail  com- 
missioners, is  void.  The  statute  requires  two  to  act  for  a  quorum ; 
Comp.  Stat.  Chap.  112  Sec.  45. 

It  cannot  be  said  that  the  examination  may  have  been  regular, 
and  before  a  full  board ;  for  in  these  cases  the  certificates  is  the 
judgment,  and  a  plea  of  judgment  and  discharge  without  alleging 
and  setting  out  a  certificate,  was  held  bad ;  Stamford  v.  Barry, 
Brayt.  200  ;  Raymond  v.  Southerland,  3  Vt.  505.  The  case  shows, 
then,  simply  an  escape  of  Stebbins  in  the  case  of  Patty  IRtckcock 
V.  SteMnns. 

The  parol  evidence  of  a  commissioner  was  not  competent,  for  it 
Was  only  hearsay.  The  certificate  is  the  legal  mode  of  proof.  The 
certificate  is  conclusive  of  aU  facts  apparent  thereon ;  AUen  v.  JBaU, 
8  Vt.  34. 

In  Bancroft  v.  French  ^  a?,  Washington  supreme  court,  1851, 
an  action  was  held  not  to  lie  against  jail  cominissioners  for  giving 
an  informal  and  void  certificate  for  the  reason  that  it  was  a  judicy 
ial  act 
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/.  H.  PrentUs  and  71  P.  Redfield  for  the  plaintiff. 

The  matter  in  Smith's  deposition  was  pertinent,  and  the  deposi' 
tion  admissible.  The  declaration  of  Stebbins,  which  the  deposition 
narrates,  was  made  when  he  could  anticipate  no  advantage  there-^ 
from,  and  was  against  his  interest  when  it  was  made.  Declara- 
tions by  tenants  are  admissible  evidence,  after  their  death,  to  show 
that  a  certain  piece  of  land  is  parcel  of  the  estate  which  they  occu- 
pied, and  proof  that  they  exercised  acts  of  ownership  on  it,  not  re- 
sisted by  contrary  evidence,  is  decisive  ;  Davis  v.  Pierce,  2  Term 
o3.  See  also  Roe  v.  Rowlings^  7  East  278 ;  Higham  v.  Ridge* 
way,  10  East  109 ;  Doe  v.  RobsoUy  15  East.  32 ;  1  Stark.  Ev. 
45,46. 

The  testimony  was  not  offered  to  prove  an  assessment.  One 
may  be  assessed  for  that  which  he  does  not  own.  It  was  offered 
to  prove  an  admission,  a  claim  of  title,  which,  being  against  the 
interest  of  Stebbins  in  the  particular  instance,  and  touching  a  mat- 
ter entirely  within  his  knowledge,  is  better  evidence  than  a  mere 
assessment  It  was  his  declaration  accompanied  by  his  act  of 
giving  in  his  list ;  Rlkins  v.  Hamilton,  20  Yt.  627. 

Mr.  Worthington  was  properly  admitted  as  a  witness.  So  was 
the  certificate  of  the  jail  commissioners.  The  evidence  was  offer- 
ed merely  to  prove  the  poverty  of  the  debtor.  It  was  not  essen- 
tial to  the  plaintiff's  right  of  recovery  in  this  action  that  Stebbins 
should  have  been  discharged  from  jail,  nor  that  he  should^  have  ob- 
tained the  commissioner's  certificate. 

The  evidence  was  offered  to  prove  that  on  a  certain  day,  before 
a  lawfully  constituted  court,  authorized  to  administer  oaths,  and  ap- 
pointed for  the  purpose  of  determining  the  fact,  though  not  a  court 
of  record,  Stebbins  was  examined  on  oath,  and  the  fact  established 
that  he  had  no  estate  other  than  such  as  was  exempt  from  attach- 
ment The  fact  that  such  proceedings  were  had,  and  the  evidence 
offered  to  prove  them  were  admissible.  It  was  like  proof  by  one  of  a 
board  of  auditors,  or  a  juror,  that  a  certain  isolated  fact  within 
their  province, to  determine,  was  found  by  the  board  or  paneL 

The  certificate  was  admissible  to  prove  that  Stebbins  had  been 
admitted  to  the  poor  debtor's  oath,  and  the  conclusion  follows,  as  mat- 
ter of  law,  that  he  ought  to  be  discharged. 
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The  charge  of  the  court  was  but  a  repetition  of  the  law  as  set- 
tled by  the  supreme  court;  McGregor  v.  Balch,  17  Vt  562. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  defense  of  the  action  is  put  upon  the  ground 
of  a  tender  of  the  additional  costs  occasioned  by  the  appeal,  and  a 
denial  of  there  being  any  intervening  damages. 

We  think  the  deposition  of  John  R.  Smith  was  admissible,  so  far 
as  it  was  received  by  the  county  court.  That  part  of  it  included 
in  brackets,  and  going  to  show  the  declaration  of  Jacob  Stebbins 
to  the  deponent,  in  regard  to  the  amount  of  his  property,  was  ex- 
cluded by  the  court  below.  But  the  fact  that  Stebbins  gave  in  his 
list,  for  1850,  for  property  to  the  amount  of  some  six  hundred  dol- 
lars, is  a  distinct  fact,  and  has  some  tendency  to  prove  that  he  had 
property  to  that  amount,  and  this  act  of  the  principal  is  equally 
evidence  against  the  surety.  The  opinion  of  the  deponent  that  the 
principal,  in  May,  1850,  was  worth  six  hundred  dollars,  we  think 
was  well  enough  admitted.  The  deponent  had  been  acquainted 
with  the  principal  from  the  spring  of  1835,  and  he  had  worked  for 
the  deponent  more  or  less,  several  years,  during  his  residence  in 
the  town;  and,  in  1850,  the  deponent  Was  one  of  the  assessors  of 
the  town,  and  the  principal  gave  in  his  list  for  real  and  personal 
estate  for  that  year,  to  the  amount  of  six  hundred  dollars.  The 
deponent  gave  the  grounds  of  his  opinion. 

In  Hard  v.  Broxon,  18  Vt.  87,  it  was  held  that  a  witness  might 
be  allowed  to  express  his  opinion  as  to  the  solvency  of  an  individ- 
ual, as  derived  from  a  personal  acquaintance  with  him,  and  from 
his  reputation,  in  this  respect,  in  the  community. 

We  think  it  was  competent,  for  the  purpose  of  showing  insol- 
vency in  the  principal  before  final  judgment  was  obtained  against 
him,  to  show  th^t  in  March,  1851,  he  swore  out  of  jail  on  the  ex- 
execution  in  favor  of  Patty  Hitchcock,  and  we  see  no  objection  to 
the  medium  of  proof.  It  is  evidence  of  insolvency,  as  against  the 
principal ;  and,  as  the  relation  of  principal  and  surety  existed  be- 
tween Stebbins  and  the  defendant,  it  is  evidence  against  the  latter. 

The  proceedings  of  the  jail  commissioners  may  be  proved  by 
parol.     They  have  never,  with  us,  been  regarded  as  a  coUrt  of 
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record.  They  testified  that  Stebbins  had,  by  them,  been  admitted 
to  the  poor  debtor's  oath,  and  this  was  all  that  was  important  to  the 
case.  It  was  of  no  particular  importance,  in  this  case,  whether  a 
certificate  was  lodged  with  the  jailor  or  not,  and  we  see  no  objec- 
tion to  the  admission  of  the  certificate  lodged  with  the  jailor,  as  a 
part  of  the  transaction,  although  signed  by  only  one  of  the  com- 
missioners. If  the  sheriff  had  been  sued  for  an  escape,  by  the 
creditor  in  the  execution,  the  case  would  have  been  quite  different. 

We  see  no  objection  to  the  principles  of  the  charge,  and  it  was 
fully  warranted  by  the  case  of  McGregor  v.  Balchy  17  Vt.  562. 

Judgment  affirmed  with  costS4 


The  Town  of  Cbaftsbuby  t\  Reuben  W.  Hill  and  Johi^ 

Lock. 

Arbitration. 

The  rerocatlon  of  a  submission  is  a  breach  of  an  agreement  or  condition  in  an 
arbitration  bond  to  abide  by  and  perform  the  award. 

Debt  on  an  arbitration  bond,  executed  by  the  defendants  to  the 
plaintiffs,  the  condition  of  which  recited  the  submission  of  a  suit 
pending  in  favor  of  the  defendant  Hill,  against  the  plaintiffs,  to 
certain  referees  named,  and  concluded  as  follows : 

"  Now,  if  the  said  Reuben  W.  Hill,  his  executors  and  adminis- 
trators, on  his  and  their  part,  shall  and  do,  in  and  by  all  things,  well 
and  truly  observe,  perform  and  keep  the  award  and  determination 
which  the  said  arbitrators  shall  make  and  publish  of  or  in  the 
premises,  in  writing,  under  their  hands,  on  or  before  ♦  *  *  * 
then  this  obligation  is  to  be  void,  otherwise  to  be  and  remain  in  full 
force." 

The  declaration,  af^er  setting  forth  the  execution  and  condition 
of  the  bond,  alleged  a  breach  or  forfeiture  of  it  as  follows : 

"  Yet  the  said  Hill,  by  his  instrument  in  writing,  sealed  with  his 
seal  on  the  12th  day  of  October,  A.  D  1855,  revoked  the  power 
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of  said  arbitrators  to  make  an  award.  »  •  •  • 

"'  Now,  the  plaintiffs  saj  that  the  said  Hill  hath  not,  in  and  by  all 
things,  well  and  truly  observed,  performed  and  kept  the  award  and 
determination  which  the  said  arbitrators  should  make  and  publish 
of  or  in  the  premises,  in  writing,  under  their  hands,  on  or  before 
*  *  *  *  as  by  the  condition  of  his  writing  obligatory  afore- 
said he  was  bound  to  do,  but  by  his  revocation  of  his  said  agree- 
ment to  submit  the  said  matters  in  dispute  to  arbitration  as  afore^ 
said,  hath  occasioned  the  loss  to  the  plaintiff  of  large  sums  of 
money  expened  in  procuring  counsel,  securing  the  attendance  of 
witnesses,  and  in  preparing  for  the  trial  before  the  arbitrators,  as 
aforesaid,  to  wit,  the  sum  of  one  hundred  dollars." 

To  this  declaration  tlie  defendants  demurred.  The  county  court, 
December  Term,  1855, — Poland,  J.,  presiding,-«-adjudged  the 
declaration  sufficient,  to  which  the  defendants  excepted. 

for  the  defendants. 

for  the  plaintiffs. 


The  opinion  of  the  court  was  delivered,  at  the  circuit  session  ia 
September,  by 

Bennett,  J.  This  is  an  action  of  debc  upon  a  bond  of  sub- 
mission to  arbitration,  and  the  condition  is,  <^  that  said  Hill,  his  ex- 
ecutors, &;c.,  shall  and  do,  in  and  hy  all  tilings,  well  and  truly  olh 
serve,  perform  and  keep  the  award  and  the  determination  which  the 
arbitratoi*s  shall  make."  The  breach  of  the  condition  set  up  in 
the  declaration  is  a  revocation  of  the  submission,  and  the  question 
raised  on  the  demurrer,  seems  to  be,  whether  that  is  a  breach  of 
the  submission.  We  think  this  question  is  well  settled  by  authority* 
See  Vynior's  case,  8  Coke  162,  3d  resolution,  and  Warberion  v. 
Storer,  4  B.  &;  C.  103.  By  the  revocation,  Hill  had  deprived  the 
arbitrators  of  the  power  to  make  an  award,  and  consequently  also 
himself  of  the  power  to  ohserve,\  perform  and  keep  it,  and  this,  in 
legal  effect,  is  a  forfeiture  of  the  bond,  and  a  breach  of  the  condtion. 
The  condition  of  this  bond  seems  to  have  been  drawn  according  to 
modem  precedents. 

Judgment  of  the  county  court  affirmed. 
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Chaunct  Wilson  and  William  Dow,  apfs.  v.  Jacob  .Bates, 
Administrator  of  Hahbiet  N.  Holmes. 

JXsirihtUion  of  intestate  feme  coverfs  ckoses  in  action.  Reducing 
of  them  to  possession  hy  her  husband.  Allowance  to  administra-- 
tor  for  expenditures  in  unsuccessful  lawsuits. 

The  ehoses  In  action  of  tt/eme  eotfrt,  in  this  state,  who  dies  intestate  and  without 
issne,  which  had  not  been  reduced  to  possession  by  her  husband,  are  to  be  dis- 
tributed to  her  collateral  heirs,  to  whom  her  real  estate,  if  she  had  any,  would 
descend ; — and  not  to  her  husband. 

The  fkct  that  such  ehoses  in  action  were  all  the  property  that  the  wife  possessed,  and 
that  she,  before  the  marriage,  so  informed  her  husband,  and  that  he,  at  her  desire, 
procured  her  wedding  dress  and  other  wedding  preparations,  and  was  at  the  whola 
expense  of  furnishing  the  house,  and  that,  after  the  marriage,  she  handed  the 
notes  to  her  husband,  who  took  them  and  kept  them  with  his  other  papers,  do  not 
eonstltute  a  reducing  of  them  to  the  possession  of  the  husband,  or  give  him  any 
valid  lien  upon  them. 

An  administrator  should  be  allowed  for  his  expenditures  in  a  law-suit  in  which  he 
was  unsuccessful,  if  he  acted  in  good  faith,  and  with  reasonable  prudence ;— and 
whether  he  did  so  or  not,  must  ordinarily  depend  upon  the  fikcts  in  each  particu- 
lar case. 

In  the  present  case,  the  administrator  allowed  for  such  expenditures,  it  being  found 
that  he  acted  in  good  iUth,  and  under  the  advice  of  suitable  counsel,  believing  he 
had  the  right  of  the  case. 

Appeal  from  an  order  of  the  probate  court  allowing  the  account 
of  the  appellee,  as  administrator,  in  which  account  was  included 
the  account  of  George  R.  Holmes,  a  former  administrator;  and 
decreeing  the  residue  of  the  estate,  remaining  after  the  allowance 
of  said  account,  to  the  said  George  R.  Holmes. 

Upon  trial  in  the  county  court,  December  Term,  1855, — 
Poland,  J.,  presiding, — the  following  facts  appeared. 

The  appellants  were  a  brother  and  brother-in-law,  and  the  said 
George  R.  Holmes  was  the  husband  of  the  intestate,  Harriet  N. 
Holmes,  whose  maiden  name  was  Harriet  N.  Wilson.  Prior  to 
her  marriage  she  held  some  notes  against  her  brother,  Chauncy 
Wilson,  payable  to  herself,  given  for  her  share  in  her  father's 
estate.  These  notes  remained  unpaid  in  the  hands  of  her  husband 
at  the  time  of  her  decease.  After  her  death,  her  brother  and 
sister,  (she  having  lefl  no  children,)  applied  to  the  probate  court,  in 
Orleans  county,  to  appoint  David  M.  Camp  administrator,  and  op* 
posed  the  appointment  of  Holmes,  because  he  lived  out  of  the  state ; 
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.^-but  the  probate  court  appointed  Holmes.  He  inventoried  the 
above  mentioned  notes  as  the  property  of  the  estate,  and,  as  admin- 
istrator, commenced  a  suit  upon  them  against  said  Wilson.  While 
this  suit  was  pending,  the  heirs  applied  to  the  probate  court  to  re- 
move him,  as  administrator,  and  the  probate  court  did  so.  He  ap^ 
pealed  from  this  order  of  the  probate  court  to  the  county  court, 
when  the  order  was  affirmed ;  and  he  then  carried  the  case  to  the 
supreme  court,  on  exceptions,  and  the  judgment  of  the  county  court 
was  affirmed. 

That  portion  of  the  administrator's  account  which  was  objectecj 
to  was  for  the  costs  and  expenses,  and  counsel  fees  of  the  s^d 
Holnies,  in  litigating  said  appeal  from  the  probate  court.     The 
court  found  that  Holmes,  in  all  said  proceedings,  acted  under  the 
advice  of  suitable  counsel,  and  in  good  faith,  believing  himself 
legally  entitled  to  administration.     Bates  was  appointed  adminis- 
trator, upon  the  removal  of  Holmes,  and  prosecuted  the  suit  com- 
menced against  Wilson,  on  said  notes,  to  final  judgment,  and  col- 
lected the  amount ; — ^and,  the  money  thus  collected,  was  the  whole 
estate  of  Mrs.  Holmes  in  the  hands  of  the  administrator.     It  was 
proved  by  said  Holmes,  though  objected  to  by  the  heirs,  that  be- 
fore his  marriage,  the  said  Harriet  N.  informed  him  that  her  only 
means  were  these  notes  against  her  brother,  who  was  not  then  ready 
to  pay  them;  and  that  he,  at  her  desire,  procured  her  wedding 
dress,  and  other  wedding  preparations,  and  was  at  the  whole  ex- 
pense of  furnishing  the  house ;  and  that,  afler  their  marriage,  Mrs. 
Holmes  handed  the  notes  to  her  husband,  and  requested  him  to 
keep  them,  and  he  did  keep  them,  with  his  other  papers,  till  after 
her  death,  and  until  he  was  appointed  administrator,  as  aforesaid, 
when  he  placed  them  in  the  hands  of  his  attorney  for  collection. 
It  was  also  proved  that  Mrs.  Holmes  was  sick  for  some  three 
months  before  her  death,  and  that  her  husband  was  at  a  great  deal 
of  expense  for  nursing  and  medical  attendance  for  her  during  that 
period. 

Upon  these  facts  the  court  adjudged  that  the  decree  of  the  pro- 
bate court,  allowing  the  administrator's  account,  be  affirmed ;  but 
that  the  decree  of  the  probate  court  ordering  the  residue  of  the 
estate  in  the  hands  of  the  administrator  to  be  paid  to  the  said 
George  £L  Holmes,  be  reversed,  and  that  the  same  be  decreed  to 
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be  distributed  among  the  legal  heirs  of  Mrs.  Holmes.  To  this 
decision,  as  to  the  allowance  of  the  administrator's  account,  the 
appellants  excepted ; — and,  as  to  the  reversal  of  the  residue  of  the 
decree  of  the  probate  court,  the  appellee  excepted. 

Cooper  4"  Bartlett  and  T.  P.  Redfield  for  the  appellee. 

The  husband  is  entitled  to  the  choses  in  action  of  the  wife  on 
decease  of  the  wife;  26  Vt.  336 ;  Story  on  Promissory  Notes  88 ; 
Whitaker  v.  Whitaker,  6  John.  116;  2  Kent's  Com.  420;  1  Peere 
Williams  380-382 ;  Comp.  Stat.  365  ;  Reeve's  Dom.  Rel.  22. 

m 

The  husband  will  be  deemed  to  have  taken  the  choses  in  action 
by  purchase,  having  made  advances,  at  the  wife's  request,  before 
marriage,  and  the  notes  passed  into  his  hands  in  consideration 
thereof;  see  Reeve's  D.  R.  p.  26. 

The  defendant's  expenditures,  as  administrator,  having  been 
made  in  good  faith,  and  by  the  advice  of  counsel,  his  account  was 
properly  allowed ;  Woods,  Admr.  of  Earners  JSstcUe  v.  Creditors  of 
£ame's  Estate,  4  Vt.  256. 

Peck  Sf  Colby  for  the  appellants. 

Under  our  statute  of  distributions,  the  property  of  intestates, 
leaving  no  issue,  or  father,  goes  to  the  mother,  brothers  and  sisters. 
Comp.  Stat  chap.  55,  §  1.  Words  denoting  masculine  gender  ex- 
tend to  females.  Comp.  Stat.  chap.  4,  §  1.  The  statute  undoubt- 
edly applies  to  females  intestate,  as  well  as  males,  and  leaves  no 
room  for  doubt  of  the  propriety  of  the  decision  of  the  court  below. 

The  items  of  costs  and  expenses,  counsel  fees,  &c.,  incurred  by 
Holmes,  after  his  removal  from  the  office  of  administrator  by  the 
probate  court,  do  not  constitute  a  proper  charge  upon  the  estate. 
A  large  share  of  this  expense  accrued  in  consequence  of  an  appeal 
taken  by  Holmes,  from  the  decree  of  the  probate  court,  removing 
him  as  administrator.  The  county  court  decided  against  him,  and 
likewise  the  supreme  court,  and  that,  too,  upon  the  ground  that  the 
decree  was  not  the  subject  of  error,  but  was  within  the  final  juris- 
diction of  the  probate  court  In  this  decree,  Holmes  should  have 
acquiesced,  but  he  appealed  for  his  own  benefit,  all  the  while  claim- 
ing to  own  the  estate.  His  argument  in  the  supreme  court,  shows 
this  to  have  been  his  claim ;  Holmes  v.  Est.  of  Holmes,  26  Yt  540. 
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The  suit  was  prosecuted  by  Holmes,  without  just  cause ;  Eamei 
Admr.  v.  Creditors,  4  Vt.  258 ;  Comp.  Stat  chap.  53,  §  14.  The 
costs  are  not  such  as  were  paid  out  to  the  adverse  party,  the  estate, 
as  he  has  paid  none,  but  the  costs  of  his  counsel,  &c.  The  ques- 
tion cannot  be  settled  in  this  form,  as  it  only  arises  in  the  settlement 
of  Holmes'  account  as  administrator,  not  in  settlmg  the  account  of 
Bates,  the  present  administrator;  Comp.  Stat  chap.  53,  §  14. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Bennett,  J.  The  widow,  Harriet  N.  Holmes,  in  this  case,  died 
without  issue,  and,  upon  the  settlement  of  her  estate  in  the  probate 
office,  a  balance  was  found  due  the  estate,  in  the  hands  of  the  ad- 
ministrator, and  that  balance  was  decreed  by  the  probate  court  to 
be  paid  to  Greorge  R.  Holmes,  .the  surviving  husband  of  the  de- 
ceased wife ;  and,  the  first  question  is,  who  is  entitled  to  that  bal- 
ance ?  Does  it  go  to  the  surviving  husband,  or  to  the  collateral 
heirs  of  the  wife  ? 

The  statute,  Comp.  Stat  chap.  55,  §  1,  in  relation  to  the  descent 
of  real  estate,  provides  that,  if  the  deceased  person  shall  leave  no 
issue,  nor  widow,  nor  father,  his  estate  shall  descend  in  equal  pro- 
portions to  his  brothers  and  sisters,  and  to  the  legal  representatives 
of  any  deceased  brother  and  sister,  and  the  mother,  if  living,  shall 
have  the  same  share.  No  question  can  arise  but  what  this  statute 
applies  to  a  case  where  the  deceased  person  was  a  female,  as  well 
as  a  male;  and,  indeed,  our  statute  provides  that  every  word  import- 
ing the  masculine  gender  only,  shall  be  held  to  extend  to  females 
as  well  as  males*  The  statute  relating  to  the  disposition  of  per- 
sonal estate,  provides  that  what  shall  remain  for  distribution  shall 
be  distributed  to  the  same  persons,  and  in  the  same  proportions,  as 
is  prescribed  for  the  descent  and  disposition  of  the  real  estate.  In 
the  present  case,  the  property  of  the  wife,  at  the  time  of  her  de- 
cease, consisted  of  choses  in  action  which  had  not  been  reduced  to 
possession  by  the  husband,  in  the  life-time  of  the  wife ;  and,  in 
such  cases,  the  choses  in  action  belong  to  her  estate,  and  not  to  that 
of  her  husband,  and  go  to  her  issue  or  kindred,  after  the  payment 
of  debts,  and  not  to  the  husband.  There  is  no  ground  to  claim  that 
the  statute  of  the  29th  of  Charles  UL  was  ever  in  force  in  this  state, 
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which  places  husbands,  who  become  administrators  upon  the  prop- 
erty of  the  wife,  in  a  different  situation  from  other  administrators. 
It  is  incompatible  with  our  legislation  on  the  subject ;  and  our  stat- 
ute, like  the  statute  of  22d  Charles  II,  compels  all  administrators 
to  distribute  the  estate  of  the  intestate  to  the  legal  representatives 
of  the  wife.  The  husband,  though  administrator  of  the  wife,  can- 
not retain  to  himself  what,  bj  the  statute  of  distribution,  goes  to 
the  issue  or  collaterals  of  the  wife.  It  cannot  be  claimed  that  the 
husband,  in  the  life-time  of  the  wife,  reduced  the  notes  to  pos- 
session. All  that  that  the  case  finds  is,  that  soon  after  the  mar- 
riage the  wife  delivered  the  notes  to  the  husband  and  requested 
him  to  keep  them,  and  he  did  keep  them,  with  hia  other  papers, 
until  after  her  death.  The  fact  that  she  told  him,  before  they  were 
married,  that  those  notes  were  all  her  means,  and  that  he  purchased 
for  her  a  wedding  dress,  and  made  other  preparations  for  the  wed- 
ding, at  her  request,  and  purchased  the  furniture,  cannot  have  the 
effect  to  constitute  a  reduction  of  the  notes  to  possession,  or  to  give 
the  husband  a  valid  lien  upon  the  notes,  though  doubtless  the  wife 
contemplated  the  husband  should  have  some  benefit  from  the  notes, 
if  not  the  whole  of  them.  We  find  from  the  case  that  th^  husband, 
in  fact,  inventoried  those  notes  as  the  property  of  the  estate,  and 
commenced  suits  on  them  while  he  was  administrator.  We  must, 
then,  take  the  notes  to  be  the  choses  in  action  of  the  wife  at  the 
time  of  her  death ;  and,  it  was  rightfully  held,  by  the  county  court, 
that  the  balance  of  what  remained  of  their  avails,  upon  the  settle- 
ment of  the  estate,  should  be  decreed  to  the  legal  heirs  of  the  wife. 
A  question  is  raised  as  to  an  item  allowed  the  husband,  in  hia 
administration  account,  for  costs,  expenses,  and  counsel  fees,  in  liti- 
gating the  appeal  from  the  court  of  probate,  (which  vacated  his 
letters  of  administration;)  in  the  county  and  supreme  courts.  The 
county  court  found  that  Holmes,  in  all  said  proceedings,  acted  un- 
der the  advice  of  suitable  counsely  and  in  good  faith,  believing  him- 
self entitled  to  administration,  and  the  county  court  allowed  him 
that  portion  of  his  account.  It  is  said  in  the  case  of  the  Admr,  of 
Eames  v.  The  Creditors  of  said  Estate,  4  Yt.  256,  {hat  "  an  admin- 
istrator will  be  allowed  his  account  for  expenditures  in  a  law  suit, 
in  which  he  fails,  when  he  acts  in  good  faith,  and  with  reasonable 
prudence^  but  he  may  press  on  a  suit  with  so  little  prudence,  and 
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80  little  prospect  of  reooveiy,  that  he  ought  not  to  be  allowed  his 
costs."  The  test,  then,  seems  to  be,  did  the  administrator  act  in 
goodfaithy  and  with  reasonable  prudence  ii^  incurring  the  expenses? 
and,  these  are  questions  of  fact 

The  county  court  having  allowed  the  administrator  his  account, 
upon  the  ground  that  he  acted  in  good  faith,  and  under  the  advice 
of  suitable  counsel,  believing  he  had  the  right  of  the  case,  or,  in 
other  words,  having  acted  reasonably,  this  court  cannot,  as  matter 
of  law,  say  that  the  court  erred  in  allowing  that  part  of  the  account. 
The  law  cannot  fix  a  rule  for  not  allowing  to  an  administrator  ex^ 
penditures  in  litigation,  upon  the  ground  that  they  were  unreason^ 
able.  This  must  depend  upon  the  facts  in  each  particular  case.  In, 
the  case  in  i  Yt,  the  question  came  up  upon  the  report  of  the 
commissioner,  made  directly  to  the  supreme  court,  and  not  on  ex^ 
cepdons.  We  think,  then,  the  judgment  of  the  county  court,  ii^ 
this  particular,  should  be  afl^rmed. 

Judgment  affirmed  without  cos^^  as  both  ps^ties  excepted.. 
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Jaheb  Steele  v.  Hebuan  Towne. 
Statute  of  UmiUxtions,^    Statute  of  frauds.    Bankruptcy. 

A  deelaratioii  of  the  deibndant  that,  if  he  owed  the  plaintiff  anything  he  was  willing 
to  pay  him,  heid  Bufficient,  npon  the  indebtedness  being  proved,  to  prerent  the 
operation  of  the  statute  of  limitations,  although  the  defendant,  at  the  same  time, 
claimed  that  he  did  not  owe  the  plaintiff  anything,  and  that  it  was  his  impression 
that  he  had  paid  the  demand  in  question ;  the  claim,  in  connection  with  the  im- 
pression, evincing  no  unwillingness  to  remain  liable,  if  the  fact  of  payxpent  should 
be  found  against  him. 
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The  defendant^  at  the  request  af  S..  carried  certain  papers  to  the  plaiotifr,  and  in> 
formed  him  that  S.  wished  him  to  commence  suits  thereon.  The  plaintiff  reflued 
to  do  80  unless  the  defendant  would  become  responsible  for  certain  advances  of 
money  which  the  plaintiiT  would  be  obliged  to  make,  whereupon  the  defendant 
assured  the  plaintiff  that  S.  was  good  for  that,  and,  if  not,  that  he  (the  defendant) 
was,  and  thereupon  the  plaintiff  commenced  the  suits.  Heldy  that  the  detendant'a 
undertaking  was  collateral  only,  and,  not  being  in'writing,  could  not  be  enforced, 
though,  in  point  of  fact,  S.  was  not  responsible;  it  not  appearing  that  the  defend- 
ant had  ifcted  In  bad  fkith. 

A  subsequent  promise  of  the  defendant  to  pay  the  plaintiff,  for  which  there  was  no 
consideration,  could  not  convert  such  collateral  undertaking  into  an  original  one. 

The  fust  that,  after  the  accruing  of  an  account  in  flivor  of  the  plaintiff,  he  went  into 
bankruptcy,  under  the  late  U.  8.  bankrupt  law,  and  that  the  account  was  not  in« 
eluded  in  the  schedule  of  claims  annexed  to  the  petition  of  the  defendant  for  the 
benefit  of  that  law,  will  constitute  no  bar,  in  favor  of  the  debtor,  against  the  proe^ 
ecution  and  collection,  by  the  plaintiff,  of  such  account. 

Book  Account.  The  plaintiff's  account  consisted  of  several 
charges  for  his  services  and  expenditures  as  an  attorney.  The 
auditor  reported  that  the  services  were  performed  as  charged  for 
in  the  first  item  of  the  account,  and  that  they  had  never  been  paid 
for ;  but  that  the  statute  of  limitations  had  run  upon  the  charge, 
subject  to  the  opinion  of  the  court  upon  the  following  facts.  The 
defendant  had  said  on  several  occasions,  since  this  action  was  com- 
menced, and  likewise  so  testified  in  the  justice's  court  in  which  this 
suit  was  originally  brought,  that  if  he  owed  the  plaintiff  anything 
he  was  willing  to  pay  him,  but  at  the  same  time  claimed  that  lie 
did  not  owe  him  anything,  and  that  it  was  his  impression  that  he 
had  paid  said  charge,  but  that  he  would  not  swear  to  it  positively. 

In  regard  to  all  the  items  of  the  account,  from  No.  2  to  No.  23 
inclusive,  the  auditor  found  and  reported  that  the  services  were 
performed  and  the  moneys  advanced  by  the  plaintiff  as  charged 
in  his  account,  under  the  following  circi^mstances,  viz.  In  Febru- 
ary, 1842,  the  defendant  carried  certain  papers  to  the  plaintiff, 
from  one  Arunah  Spear,  and  told  the  plaintiff  that  said  Spear 
wished  him  (the  plaintiff)  to  bring  two  county  court  suits,  in  favor 
of  said  Spear,  against  the  individuals  mentioned  in  the  items  of  the 
plaintiff's  account.  The  plaintiff  was  not  then  acquainted  with 
said  Spear,  and  refused  to  bring  said  suits  unless  the  defendant 
would  become  responsible  to  him  for  his  advances  of  money  in  the 
same ;  the  defendant  assured  the  plaintiff  that  Spear  was  good  for 
that,  and,  if  not,  that  he  (the  defendant)  was ;  and  thereupon  the 
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plaintiff  commenced  said  suits,  and  the  same  were  continued  from 
term  to  term,  as  specified  in  the  plaintiff's  account.  The  defendant 
did  not  agree  to  pay  the  plaintiff  for  his  services  in  said  suits,  nbr 
in  any  manner  become  liable  to  pay  the  advances  made  by  him, 
•except  as  above  stated.  Spear  was  not  responsible  as  represented 
by  the  defendant,  and  never  appeared  in  said  suits,  or  gave  any 
instruction  in  regard  to  the  same,  or  recognized  them  in  any  man'- 
ner  whatever,  subsequent  to  sending  the  papers  to  the  plaintiff  by 
the  defendant,  as  abov^  stated.  The  auditor  decided  that  the  rep- 
resentations and  declarations  of  the  defendant,  as  above  set  forth, 
did  not  constitute  such  an  undertaking  sis  would  render  the  defend- 
ant liable  to  the  plaintiff  in  this  action,  either  for  his  professional 
services  or  for  the  advances  made  by  the  plaintiff,  as  charged  in 
his  account,  and  disallowed  all  of  said  items ;  but  reported  further 
in  reference  to  them,  that  at  the  time  of  the  service  of  the  plain- 
tiff's writ,  in  this  action,  the  defendant  told  the  plaintiff  it  was  a 
debt  of  long  standing,  and  he  would  pay  it,  but  that  it  did  not  be* 
long  to  him  to  pay, — that  it  was  the  business  of  another  man,  and 
he  (the  defendant)  had  got  into  the  difficulty  by  carrying  papers 
which  belonged  to  another. 

At  the  request  of  the  defendant,  the  auditor  further  reported  the 
following  facts,  viz. :  During  the  years  the  plaintiff's  charges  pur- 
port to  have  been  made,  the  plaintiff  was  doing  but  little  profes- 
sional business,  and  was  accustomed  to  make  his  charges  and  keep 
his  account  for  the  same  on  slips  of  paper,  and  his  account  against 
the  defendant  was  so  made  and  kept,  and  never  was  entered  upon 
any  book.  After  a  part  of  these  charges  were  made,  the  plaintiff 
went  into  bankruptcy,  and  his  books  and  credits  were  passed  into 
the  hands  of  R.  C.  Benton,  assignee;  no  charges  or  accounts 
against  the  defendant  appeared  in  said  book  and  credits,  nor  was 
said  account  against  the  defendant  included  in  the  schedule  annexed 
to  the  plaintiff's  petition,  to  the  district  court,  for  the  benefit  of  the 
bankrupt  law ;  which  schedule  purported  to  contain  an  accurate  in- 
ventory of  the  plaintiff's  property,  rights  and  credits  of  every  kind 
and  description. 

The  county  court,  May  Term,  1854, — Poland,  J.,  presiding, — 
decided  that  the  plaintiff  was  entitled  to  recover  the  amount  of  his 
charges  for  cash  advanced  in  the  suits  of  Arunah  Spear,  but  was 
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not  entitled  to  recover  any  of  his  other  charges.    To  this  deeisic^ 
both  parties  excepted. 


« I     11 
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for  the  plaintiff, 
for  the  defendants. 


The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  We  think  the  first  item  in  the  plaintiff's  account 
is  not  barred  by  the  statute  of  limitations.  *  The  plaintiff  declared, 
and  so  testified,  that,  ''  if  he  owed  the  plaintiff  anything  he  was 
willing  to  pay  him."  The  auditor  has  found  that  the  services  were 
rendered,  as  charged  in  the  plaintiff's  account,  and  that  the  same 
have  never  been  paid.  Though  the  admission  is  conditional  in  its 
terms,  yet,  when  it  is  proved  that  the  defendant  owes  the  plaintiff^ 
it  becomes  absolute  in  its  effect  The  fact  that  the  defendant,  at 
the  time,  supposed  he  did  not  owe  the  plaintiff  anything,  and  so 
claimed,  cannot  alter  the  case.  His  impression  that  he  had  paid 
the  plaintiff  does  not  evince  an  unwillingness  to  pay  him,  if  the 
fact  of  payment  should  be  found  against  him.  In  Paddock  v.  (Mby^ 
18  Vt  485,  there  was  a  denial  of  anything  due,  yet  a  willingness 
to  settle  the  debt,  if  established ;  and  in  HiU  v.  Kendall,  25  Vt 
528,  the  defendant  said,  if  he  had  not  paid  the  debt  he  would  pay 
it ;  and,  in  both  cases,  a  debt  being  found  to  be  due  the  plaintiff,  it 
was  held  that  the  statute  bar  was  removed.  This  case  is  within 
the  principle  of  those  cases. 

We  think  the  other  part  of  the  plaintiff's  claim  is  within  the 
statute  of  frauds.  The  defendant  requested  the  plaintiff  to  bring 
the  suits  for  Spear,  and  had  authority  to  do  so  from  Spear ;  and, 
when  the  plaintiff  refused  to  bring  the  suits  unless  the  defendant 
would  become  responsible  to  him  for  his  advances,  he  assured  the 
plaintiff  that  ^  Spear  was  good,  and,  if  not,  that  he  was."  The 
auditor  finds  that  the  defendant  was  not  liable,  except  as  above 
stated,  and  though  it  is  found  that  Spear  was  not  responsible^  yet 
the  defendant  is  not  chargeable  with*  having  acted  in  bad  faith. 

There  was  an  original  liability  on  the  part  of  Spear.  The  de- 
fendant was  the  agent  of  Spear  to  carry  the  papers  to  the  plaintiff 
and  request  the  suits  brought,  and  this  agency  was  made  known  to 
the  plaintiff.     There  is  nothing  in  the  case  to  show  anything  more 
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than  a  collateral  undertaking  on  the  part  of  the  defendant.  ^  Speaf 
is  good,  if  not,  I  am."  The  meaning  of  which  is,  if  he  does  not 
pay  you  for  the  advances,  I  will.  The  case  is  always  within  the 
Matute  of  frauds,  where  the  undertaking  is  collateral.  What  was 
«aid  by  the  defendant  to  the  plaintiff,  at  the  time  the  writ  in  this 
case  was  served  upon  him,  clearly  had  reference  to  the  claim  of 
''  of^the  plaintiff  for  advances  in  the  Spear  suits,  that  is,  "  that  it  did 
not  belong  to  him  to  pay^ — ^it  was  the  business  of  another  man,  and 
he  had  got  into  difficulty  by  carrying  papers  which  belonged  to  an- 
other." Though  he  said,  in  the  conversation,  the  debt  was  of  long 
standing,  and  he  would  pay  it,  yet  there  was  no  consideration  for 
this  promise,  and  it  could  not  convert  a  collateral  promise  into  an 
original  one. 

We  think  that,  notwithstanding  what  is  said  in  the  report  about 
the  plaintiff's  going  into  bankruptcy,  in  1842,  he  may  still  main- 
tain his  action  on  this  account  No  charges  or  accounts  against 
this  defendant  appeared  upon  the  plaintiff's  books,  and  this  claim 
of  the  plaintiff  was  not  included  in  the  schedule  of  claims  annexed 
to  the  petition  of  the  plaintiff  t6  the  district  court  of  the  United 
States,  seeking  for  the  benefit  of  the  bankrupt  law.  Although  the 
schedule  professed  to  contain  an  accurate  inventory  of  the  plaintiff's 
property,  rights  and  credits,  of  every  kind  and  description,  yet  the 
present  claim  was  not  before  the  district  court,  and  was  not  a  sub^ 
ject  of  their  action ;  and  we  apprehend  the  defendant  cannot  set  up 
the  facts  detailed  in  the  report  to  toll  the  plaintiff's  right  to  main-> 
tain  this  action  against  him. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
entered  up  on  the  report,  upon  the  principles  herein  settled. 
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John  Woodrow  v.  John  O'Conner. 
Foreign  law.    Arbitration  note.    Award, 

If  the  nibject-matter  of  a  controveny  in  our  courts  arose  In  a  foreign  Jurisdiction, 
by  the  laws  of  which  it  should  be  governed,  it  cannot  be  judicially  noticed  that 
those  laws  are  different  from  our  own,  unless  they  are  shown,  by  evidence,  to  be  sir 

An  arbitration  note,  or  a  not«  executed  and  placed  in  the  hands  of  arbitrators  to 
be  delivered  to  the  other  party,  if  he  should  recover,  becomes  a  valid  obligation 
upon  the  making  of  a  valid  award  in  his  lavor,  and  the  delivery  of  the  note  to 
him  J  and  when  so  delivered,  a  recovery  may  be  had  upon  it  under  the  money 
counts. 

It  is  no  objection  to  an  award  that  neither  the  arbitrators  or  witnesses  were  sworn, 
if  the  law  did  not  require  it,  or  the  parties  agreed  that  they  need  not  be,— nor  is 
it  any  objection  that  the  umpire  was  appointed  before  the  arbitrators  entered 
upon  the  business  submitted  to  them,  or  that  the  arbitrators  Joined  with  the  um^ 
pire  in  making  the  award 

In  an  action  for  the  recovery  of  the  amount  of  an  award  or  of  an  arbitration  note, 
the  award  cannot  be  collaterally  impeached  by  showing  that  the  plaintiif  procured 
it  by  means  of  false  testimony,  which  was  known  by  him  to  be  so. 

Assumpsit.  The  first  count  in  the  plaintiff's  declaration  was 
for  money  had  and  received,  and  the  remaining  counts  were  upon  an 
award  of  arbitrators,  but,  during  the  trial,  the  plaintiff  waived  the 
counts  upon  the  award.  The  defendant  plead  the  general  issue, 
and  the  case  was  tried  by  jury,  at  the  January  Term,  1856, — ^Po- 
land, J.,  presiding. 

Upon  the  trial,  the  following  facts  appeared  which  were  not  con- 
troverted by  either  party.  At  the  time  of  the  transactions  referred 
to,  both  the  plaintiff  and  the  defendant  lived  in  Hereford,  Canada 
East  In  December,  1848,  a  controversy  arose  between  them 
which  they  mutually  agreed  to  submit  to  Hugh  Kennedy  and  Dan- 
iel Sherman.  After  they  had  assembled  for  the  purpose  of  having 
the  hearing  before  said  arbitrators,  a  written  submission  was  made 
and  signed  by  the  parties,  dated  the  12th  of  September,  1848,  and 
delivered  to  the  arbitrators.  At  the  same  time  the  plaintiff  and 
the  defendant  each  executed  a  note  for  the  sum  of  twenty-five  dol- 
lars, payable  to  the  other,  and  these  notes  were  delivered  to  said 
arbitrators  with  directions  to  keep  them  till  the  award  was  made, 
and  then  to  deliver  both  notes  to  the  party  in  whose  favor  the 
award  should  be ;  and  if  the  amount  awarded  against  the  losing 
party  should  not  be  as  much  as  said  note,  then  the  arbitrators  were 
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to  endorse  said  note  down  to  the  amount  of  the  award.  It  was  at 
the  same  time  agreed  by  the  parties,  that  the  arbitrators  were  to 
reduce  all  the  testimony  before  them  to  writing,  and,  in  case  they 
could  not  agree  as  to  the  decision  of  said  matter,  they  were  to  sub- 
mit such  written  evidence  to  Joseph  Lougee,  Esq.,  a  magistrate, 
and  he  was  to  act  as  umpire  with  said  Kennedy  and  Sherman. 

The  parties  thereupon  proceeded  to  trial  before  said  arbitrators, 
and,  there  being  no  magistrate  near,  it  was  agreed  that  neither  the 
arbitrators  or  witnessess  should  be  sworn,  and  they  were  not. 
Each  party  had  several  witnesses  who  testified  before  said  arbiti-a- 
tors.  The  said  Kennedy  and  Sherman  did  not  agree  in  the  award, 
and  accordingly,  with  the  consent  of  the  parties,  they  submitted  the 
evidence  taken  in  writing  by  them  to  said  Lougee,  and  then  the 
said  three  arbitrators  proceeded  to  make  an  award  in  writing,  which 
was  in  favor  of  the  plaintiff.  Shortly  after  the  award  was  made, 
the  arbitrators  met  the  parties,  and  read  their  award  to  them  and 
delivered  it  and  the  two  notes  to  the  plaintiff,  the  defendant  making 
no  objection  thereto,  and  the  balance  of  the  award  against  the  de- 
fendant being  for  more  than  $25.00. 

It  appeared  that,  by  the  laws  of  Canada,  where  an  arbitration  is 
not  under  a  rule  of  court,  the  arbitrators  and  witnesses  need  not  be 
sworn  unless  required  by  one  of  the  parties.  The  plaintiff  claimed 
to  recover  the  amount  of  said  note ;  and  the  defendant  did  not 
claim  that  said  n6te  or  award  had  ever  been  paid ;  but  offered  to 
prove  that,  upon  the  trial  of  said  cause  before  said  arbitrator,  'the 
plaintiff  procured  his  witnesses  to  state  falsely  before  said  arbitra- 
tors, and  that  upon  their  evidence  the  arbitrators  found  the  facts  to 
be  as  the  plaintiff  claimed,  when  the  same  were  false,  and  so 
knowa  to  be  by  the  plaintiff.  The  plaintiff  objected  to  this  evi- 
dence aud  the  court  excluded  it,  to  which  the,  defendant  excepted. 
The  defendant  claimed  also  that,  upon  the  above  state  of  facts, 
there  was  no  sufficient  consideration  to  sustain  said  note,  but  the 
court  ruled  otherwise,  and  directed  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  amount  of  said  note  and  interest,  to  which  direc- 
tion the  defendant  also  excepted. 

Upon  the  trial,  the  defendant  objected  to  the  admission  of  all  the 
papers  above  referred  to,  and  also  to  all  the  parol  evidence  by  which 
the  other  facts  than  those  appearing  from  said  papers  were  proved. 
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but  the  court  overruled  the  objection,  to  which  the  defendant  also 
Excepted. 

Cooper  Sf  Bardett  and  0,  Ray  for  the  defendant. 

ll'he  award  of  these  arbitrators  was  the  only  valid  consideration 
for  this  note. 

The  submission  in  this  case  was  in  writing,  and  is  the  only 
proper  evidence  of  what  the  parties  agreed  to  do. 

Parol  evidence  to  show  that  Lougee  was  umpire  was  inskdmissi-^ 
ble,  as  was  also  all  parol  ieviderice  of  the  agreement  of  the  parties 
to  the  award  to  alter  or  vary  or  in  any  way  control  the  written 
submission.*  2  Stark.  Ev.  995-1000.  McGregor  y,  Bughee^Xb 
Vt.  734.  Jones  v.  Webber ,  1  D.  Chip.  215.  Bradley  v.  Amlersotiy  5 
Vt  152.     Bradley  v.  Bentley,  8  Vt  243. 

This  arbitration  and  award  all  rest  in  parol. 

The  arbitrators  transcended  the  authority  given  them  in  the  sub^ 
mission  by  attempting  to  award  what  the  submission  makes  no 
provision  for,  and  this  too  is  the  act  of  all  three. 

This  is  a  foreign  award,  and  is  no  more  conclusive  than  a  foreign 
judgment. 

Foreign  judgments  may  be  impeached,  especially  of  courts  not 
of  record.     1  Stark.  Ev.  209,  3d  ed. 

In  Vermont  an  award  is  no  further  conclusive  than  a  judgment 
at  law. 

In  this  case  the  arbitration  arose  collaterally,  as  the  considera* 
tion  of  the  note,  and  is  subject  to  be  impeached  for  the  fraud  or 
corruption  of  the  party. 

ff,  A.  Fletcher  for  the  plaintiff. 

The  count  for  money  had  and  received  is  as  appropriate  as  a 
special  declaration  either  upon  the  award  or  note. 

A  promissory  note  may  be  given  in  evidence  upon  a  count  for 
JDQoney  had  and  received.    EdgeU  v.  Stamford^  6  Vt  551. 

So  a  sum  of  money  awarded  to  be  paid,  may  be  recovered  in  an 
'action  for  money  had  and  received.  Bates  v.  Curtis^  21  Pick.  247. 
See  also  Keen  v.  Battshose,  1  Esp.  194 

Notes  executed  at  the  time  of  the  submission,  deposited  widi 


*  The  BubmiBsion  was  not  among  the  papers  fhrnished  to  the  reporter. 
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referees  or  arbitrators,  to  be  reduced  by  endoi^ments  to  the 
amount  of  the  award,  are  held  valid.  Tovm  v.  Jaquithy  6  Masst 
46.  Batty  v.  Button,  13  Johns.  187.  Page  v.  Pendergrasty  2 
N.  H.  233.     See  also  17  Johns.  301. 

In  arbitrations  the  parties  select  their  own  judges,  by  whose  de-* 
cision  and  award  they  are  bound,  and  the  agreement  of  the  parties 
will  also  be  binding  upon  them.  The  agreement  of  the  parties 
was  that  neither  the  arbitrators  or  witnesses  should  be  sworn,  and 
the  objection  that  they  were  not  sworn  has  no  weight  See  Toum 
y.  Jaquith,  6  Mass*  45.  . 

The  appointment  of  Lougee  as  umpire  is  good,  though  made  be** 
fore  the  arbitrators  entered  upon  the  business  referred  to  them.  2 
T.  Rep.  645.  Bates  v.  Cooke,  9  B.  &  C.  407.  And  the  arbitra- 
tors may  well  join  with  the  umpire  in  making  the  award.  Sotdsby 
V.  Hodgson,  3  Burr.  1474. 

Indeed  the  submission  says  that  the  umpire  was  to  act  with  the 
said' arbitrators,  and  accordingly,  with  the  consent  of  the  parties. 
the  arbitrators  submitted  the  evidence  to  said  umpire. 

The  award  is  in  the  nature  of  a  judgment,  and  it  cannot  be  im- 
peached by  evidence  tending  to  show  that  the  plaintiff  obtained 
the  award  by  false  testimony.    2  N.  H.  234. 

It  is  furthei'  objected  that  there  is  no  consideration  for  the  note. 
The  short  answer  to  this  exception  is,  that  the  submission  of  the 
matters  in  difference  between  the  plaintiff  and  the  defendant,  and 
their  undertaking  to  pay,  form  a  good  and  sufficient  consideration. 
2  N.  H.  233. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  facts  in  this  case  all  appear  upon  the  bill  of 
exceptions,  and  the  case  states  that  they  were  not  controverted  on 
the  trial.  It  appears  that  the  notes,  submission  and  award  were 
all  made  in  Canada  East,  where  both  parties,  at  the  time,  resided, 
and  hence  it  must  be  regarded  as  a  Canada  transaction,  and  to  be 
governed  by  the  Candida  laws.  We  cannot,  however,  take  judicial 
notice  of  the  laws  of  Canada,  and  there  being  no  evidence  before 
us  as  to  what  those  laws  are  upon  the  facts  now  before  us,  we  are 
to  assume  that  there  is  no  distinction  between  those  laws  and  our 
own.    The  question  then  is,  cannot  the  plaintiff  recover  the  amount 
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due  upon  his  note  ?  We  discover  no  reason  why  the  award  was 
not  binding  upon  the  parties. 

It  appears  that  the  parties  agreed  that  neither  the  arbitrators 
nor  witnesses  need  be  sworn,  and  the  defendant  cannot  now  make 
such  an  objection.  Besides  the  exceptions  show  that  bj  the  laws 
of  Canada,  when  the  arbitration  is  not  under  a  rule  of  courts  the 
arbitrators  and  witnesses  need  not  be  sworn,  unless  required  by 
one  of  the  parties.  There  can  be  no  objection  that  the  umpire 
was  appointed  before  the  arbitrators  entered  upon  the  business 
submitted  to  them.  Roe  on  the  demise  of  Wood  v.  Doe,  2  Term 
644 ;  and  both  arbitrators  might  well  join  with  the  umpire  in  mak- 
ing the  award.  See  Soulshy  Y.  Hodgson,  3  Burr.  1474;  and  in- 
deed the  submission  contemplated  that  the  umpire  was  to  act  in 
conjunction  with  the  arbitrators. 

The  evidence  oflFered  by  the  defendant  that  the  plaintiff  procured 
the  award  to  be  made  in  his  favor  by  means  of  false  testimony 
induced  by  him,  was  properly  excluded.  The  award  is  in  the  na- 
ture of  a  judgment,  and  cannot  be  thus  collaterally  impeached. 
BvUdey  v.  Stewart,  1  Day  130.  Page  v.  Pendergrasty  2  N.  H. 
234.  If  there  was  a  binding  award  between  the  parties,  a  recov- 
ery may  well  be  had  upon  the  arbitration  note,  as  it  is  called. 
It  was  decided  by  the  supreme  court,  as  early  as  1819,  that  arbi- 
tration notes  were  valid.  Bagley  v.  WiswaU,  Brayton  23.  The 
objection  that  there  is  no  sufficient  consideration  is  unfounded. 
The  note  takes  effect  from  the  time  it  was  delivered  over  to  the 
party  by  the  arbitrators,  and  if  at  that  time  there  is  a  valid  award, 
in  a  certain  sense,  the  note  takes  the  place  of  the  award,  and  there 
is  a  most  ample  consideration  to  support  the  note.  See  BcUig  v. 
Button,  13  Johns.  187.  Page  v.  Pendergrast,  2  N.  H.  233.  See 
also  17  Johns.  301. 

If  the  note  is  valid,  a  recovery  might  well  be  had  on  the  money 
count      It  seems  the  plaintiff  wliived  his  counts  upon  the  award. 

We  think  the  judgment  below  should  be  affirmed. 
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Horace  Walker  v,  Joseph  Barrington. 
Revocation.     Booh  account. 

The  bringing  of  an  action  on  book  account  is  not,  per  m,  a  reyocation  of  an  author- 
ity previously  given  by  the  plaintiff  to  the  defendant  to  pay  to  a  third  person  cer- 
tain items  in  the  plaintiff's  account.  If  the  defendant,  after  the  commencement  of 
the  suit  but  before  the  audit,  pay  such  items  to  a  third  person  in  pursuance  of  an 
authority  previously  given,  and  not  revoked,  he  should  be  allowed  for  such  pay- 
meut,  although  he  thereby  obtains  a  balance  of  the  account  in  his  fkvor. 

Book  account.  In  the  plaintiff's  account  were  charges  which 
were  allowed  in  his  favor,  for  a  shoat,  and  for  a  quantity  of  coal 
sold  to  the  defendant.  Items  17  and  18,  in  the  defendants  account 
were  "  for  cash  for  pig,  paid  to  Wilbur  Barrington,"  and  "  for  cash 
for  coal,  paid  to  the  same,"  which  the  auditor  disallowed,  subject  to 
the  opinion  of  the  court  upon  the  following  facts. 

At  the  time  the  plaintiff  let  the  defendant  have  the  shoat  and 
coal,  the  defendant  was  to  pay  for  the  same  to  his  father  Wilbur 
Barrington,  and  so  offered  to  do;  but  said  Wilbnr  refused  to  receive  it, 
for  the  reason  that  he  thought  it  would  affect  certain  contracts  be- 
tween him  and  the  plaintiff.  Said  sums  were  not  paid  by  said  de- 
fendant to  his  father  until  the  15th  day  of  December,  1855,  which 
was  after  the  commencement  of  this  suit  The  balance  jeported 
in  the  plaintiff's  favor  was  five  dollars  and  seventy-nine  cents. 
The  items  17  and  18,  in  the  defendant's  account,  amounted  to  thir- 
teen dollars  and  thirty-nine  cents. 

The  county  court,  January  Term,  1856, — Poland,  J.,  presid- 
ing,— rendered  judgment  on  the  report  for  the  plaintiff  for  the 
above  balance  reported  in  his  favor.     Exceptions  by  the  defendant. 

G,  G,  Sf  G»  W.  Gahoon,  for  the  defendant, — ^argued  that  it  was  a 
part  of  the  contract  for  the  sale  of  the  coal  and  the  pig,  that  they 
were  to  be  paid  for  to  the  defendant's  father,  and  that  this  part  of 
the  contract  could  not  be  revoked  or  rescinded  by  one  party  with- 
out the  consent  of  the  other ;  that  there  was  never  any  default  in 
the  defendant  in  fulfilling  the  contract,  on  his  part,  according  to  his 
agreement ;  and  if  otherwise,  that  it  only  constituted  a  breach  of  a 
special  contract,  for  which  the  action  on  book  would  not  lie  ;  and 
cited  1  Swift's  Digest  582 ;  Miller  v.  French,  1  Aik.  101 ;  Smith 
V.  Smith,  14  Vt  440 ;  Bailey  v.  Bailetf,  16  Vt  656. 
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W.  Heywood  for  the  plaintiff. 

The  commencement  of  this  action  was  a  revocation  of  all  author- 
ity to  pay  the  price  of  the  coal  and  shoat  to  "Wilbur  Barrington. 
Wilbur  Barrington  had  no  claim  on  the  money,  for  he  had  refused 
it.  The  right  of  action,  therefore,  was  always  in  the  plaintiff.  Wil- 
bur Barrington  never  had  a  cause  of  action.  Shortly  before  the 
trial  before  the  auditor,  the  defendant  paid  the  price  of  the  coal 
and  shoat  to  Wilbur  Barrington,  but  we  contend  that  this  payment 
cannot  avail  him. 

The  plaintiff  had  a  good  cause  of  action  when  he  commenced 
this  suit,  and  was  entitled  to  a  balance  on  his  account,  and  costs. 
A  payment  of  the  balance  of  the  account  would  not  defeat  this  suit 
without  a  payment  of  costs  also ;  Stevens  v.  Briggs,  14  Vt  44 ; 
Belknap  v.  Godfty,  22  Vt.  288  ;  King  v.  Butchins,  8  Foster  561. 

The  fact  that  Wilbur  Barrington  was  no  party  to  the  agreement 
upon  which  he  was  to  receive  the  pay  for  the  coal  and  shoat,  and 
that  he  refused  to  receive  the  money,  makes  this  case  differ  from 
the  case  of  Keges  v.  Carpenter,  3  Vt  209. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  dispute  in  this  case  is  in  relation  to 
items  17  and  18  in  the  defendant's  account  If  the  defendant  is 
not  entitled  to  recover  for  these  items,  the  balance  on  the  accounts 
as  allowed,  is  for  the  plaintiff.  The  auditor  finds  that  at  the  time 
the  plaintiff  let  the  defendant  have  the  shoat  and  the  coal,  it  was 
agreed  that  the  defendant  was  to  pay  the  amount  for  the  same  to 
the  father  of  the  defendant ;  and  that  the  defendant  offered  to  pay 
his  father,  but  he  at  first  declined  to  receive  the  pay,  for  reasons 
assigned  in  the  report ;  but  the  case  finds,  as  we  understand  it,  that 
he  did  pay  his  father  the  two  items,  on  the  15th  day  of  December, 
1855,  which  was  after  the  suit  was  commenced,  but  before  the 
audit  It  being  a  part  of  the  agreement,  when  the  shoat  and  coal 
were  sold  to  the  defendant,  that  payment  should  be  made  for  the 
same  to  the  father  of  the  defendant,  it  may  well  be  questioned 
whether  it  was  competant  for  the  plaintiff  to  countermand  the  au- 
thority to  pay  the  amount  to  the  father.  But  be  this  as  it  may,  it 
is  quite  dear,  we  think,  that  the  bringing  of  this  suit  is  not,  per  $ej 
a  revocation  of  the  authority ;  and  there  is  nothing  else  in  the  case 
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tp  ground  such  a  claim  upon.  There  were  running  accounts  be-» 
tween  these  parties,  which  the  action  was  brought  to  settle ;  and 
the  auditor  has  not  found  any  revocation,  in  fact,  of  the  authority 
to  make  payment  for  these  items  to  the  father. 

We  think,  then,  the  judgment  of  the  county  court  should  be  re- 
versed, and  judgment  be  rendered,  on  the  report,  foi;  the  defendant^ 
allowing  to  him  items  17  and  18,  in  his  account^ 


John  F.  Cakb,  opft.  v.  Isbael  W.  Tyler. 

Authority  of  indifferent  person  to  serve  justice  tarit  not  extendi 
ed  hy  alteration  of  return  day  vrithout  the  justice's  concur- 
rence. 

The  alteration  of  the  retnm  day  of  a  justice  writ,  so  as  to  make  it  returnable  at  a  la^ 
ter  day  than  the  one  appointed  at  the  time  the  writ  was  signed,  will  not  extend 
the  previous  authorization  of  an  indifferent  person  to  serve  the  writ  beyond  the 
time  within  which  it  should  have  been  originally  served,  if  such  alteration  is  made 
without  the  concurrence  of  the  Justice. 

This  was  an  action  appealed  from,  the  judgment  of  a  justice. 
The  defendant  filed  a  plea  in  abatement,  as  foUows. 

'^And  now  the  said  defendant,  by  Ossian  Ray  his  attorney, 
comes  and  defends,  &c.,  when,  &c.,  and  prays  judgment  of  the  writ 
aforesaid,  and  says  that  the  same  ought  to  abate,  because  he  says 
that  the  plaintiff's  writ  was  never,  at  any  time,  served  on  the  de- 
fendant by  any  proper  officer,  or  person  legajly  authorized  to  serve 
the  same ;  and  that  ho  service  of  said  writ  was  ever  made  on  the 
defendant,  except  the  pretended  service  of  the  same  made  and  en- 
dorsed thereon  by  one  Samuel  Blood,  and  by  him  subscribed ; 
that  the  plaintiff's  said  writ  was  signed  by  Heman  Nichols,  a  jus- 
tice of  the  peace  in  and  for  Essex  county,  and  dated  and  issued  by 
said  justice  on  the  30th  day  of  January,  1855,  and  made  returnable 
before  him  on  the  first  Saturday  of  April,  1855,  at  one  o'clock  in 
the  afternoon;  that  said  Samuel  Blood  was  not  authorized  to 
serve  and  return  said  writ  by  the  justice  aforesaid,  at  the  time  said 


784  ESSEX  COUNTY. 

Can*,  Apt.  V.  Tyler. 

writ  was  so  made,  dated  and  issued  by  him  as  aforesaid,  nor  at  any 
time  since  then,  but  that  the  pretended  authorization  of  said  Sam- 
uel Blood  to  serve  and  return  said  writ,  which  appears  on  the  back 
thereof,  and  signed  by  said  justice,  was  made  and  endorsed  thereon 
a  long  time  before  the  said  plaintiff's  writ  was  dated  and  issued  by 
him  as  aforesaid,  and  that  the  said  pretended  authorization  was 
made  and  endorsed  thereon  when  the  plaintiff's  writ  was  dated  and 
made  returnable  at  some  day  previous  to  the  said  30th  day  of  Jan- 
uary, 1855  ;  and  that  the  justice  aforesaid  has,  in  no  way,  recog? 
nized,  ratified  or  confirmed  the  said  pretended  authorization,  since 
the  same  was  first  endorsed  upon  the  plaintiff's  writ,  all  of  which 
the  defendant  is  ready  to  verify.  "Wherefore,  he  prays  judgment 
of  the  plaintiff's  writ,  that  it  may  be  quashed,  and  for  his  costs." 

No  copy  of  either  the  original  writ,  or  of  the  replication  to  the 
above  plea,  came  into  the  hands  of  the  reporter. 

The  county  court,  May  Term,  1855, — adjudged  that  the  writ 
abate,  to  which  the  plaintiff  excepted. 

Cooper  Sf  Bartlett  for  the  plaintiff. 

This  plea  in  abatement  all  taken  together  shows  Blood  properly 
authorized,  and  that  the  service  is  sufficient  to  hold  the  defen- 
dant. 

The  justice  judicially  determined  two  facts ;  Ist,  That  the  writ 
was  likely  to  fail  of  service  for  want  of  a  legal  officer ;  2d,  Thai 
Blood  was  a  proper  person  to  serve  the  writ  This  was  a  com- 
pliance with  the  statute  ;  Kellogg  ex  parte  6  Vt  509. 

The  alteration  of  the  return  day  of  a  justice  writ  does  not  change 
the  process ;  and  no  sound  reason  can  be  given  why  it  should  avoid 
the  authorization. 

Suppose  a  writ  made  returnable  on  Sunday  by  mistake,  and  some 
one  authorized  to  serve  it,  but  before  service  the  error  is  discover- 
ed, and  the  return  day  altered  by  the  plaintiff,  and  service  made 
by  the  person  authorized,  without  calling  on  the  justice;  is  not  that 
service  good? 

This  plea  is  bad  in  form  ;  it  commences  and  concludes  with  a 
prayer  of  judgment,  while  the  matter  pleaded  is  dehors  the  writ. 
Apparently,  upon  inspection,  the  writ  is  right ;  Langdon  v.  RoherUy 
20  Vt  286 


CIRCmT  SESSION,  SEPT.,  1856.  785 

Carr,  Apt.  v.  Tyler. 

Ml  11^  

It  does  not  aver  in  what  way,  or  by  whom  the  writ  was  served. 
This  should*  appear  affirmatively ;  20  Vt  286. 

0.  Ray  for  the  defendant 

1.  The  authorization  of  a  special  officer,  to  make  service  of  pro- 
cess, is  a  judicial  act  which  can  be  exercised  only  by  the  author* 
ity  signing  the  process ;  KeJhy  v.  Parii  et  al,  10  Vt  261 ;  JRass 
V.  Fuller  et  al^  12  Vt  265  ;  and  this  authority  cannot  be  delega- 
ted. The  magistrate  must  determine  not  only  the  fitness  of  the 
person,  but  of  the  occasion ;  and  the  fitness  of  the  person  with  ref- 
erence to  the  particular  case  ;  KeGy  v.  Paris  et  al,  ubi  supra. 

IL  When  the  plaintiff's  writ,  as  first  made  out,  failed  of  service, 
Blood's  authority  to  serve  the  same  expired  also ;  and  nothing 
could  give  him  power  to  serve  it,  aiter  being  re-dated,  except  a 
new  appointment 

m.  The  writ,  as  first  made  out,  and  failing  of  service,  is  to  be 
treated  as  a  blank.  If  the  plaintifi*  had  made  another  writ  against 
the  defendant,  instead  of  altering  the  date  of  this  one,  the  appoint- 
ment of  Blood  to  serve  one  of  them,  would  have  conferred  no  au- 
thority upon  him  to  serve  the  other. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Redfield,  Ch.  J.  The  only  question  attempted  to  be  raised  in 
this  case,  as  we  understand  the  pleadings,  is  whether  the  author* 
ization,  by  a  justice  of  the  peace,  of  an  indifferent  person  to  serve 
and  return  a  writ  before  such  magistrate,  is  functus  officio  when 
the  time  of  service  expires,  or  may  be  revived  by  extending  the  re- 
turn day  of  the  writ  without  the  concurrence  of  the  magistrate. 
At  first  we  were  inclined  to  say  the  authority  to  serve  the  writ, 
was  revived  by  the  alteration  of  the  return  day  of  the  writ  It  has 
been  held  that  such  alteration  is  not  the  making  of  a  new  writ, 
within  the  statute  prohibiting  sheriffs  from  making  writs ;  and  such 
^a  writ,  altered  from  one  originally  made  returnable  at  a  different 
day,  is  not  to  be  regarded  as  a  writ  signed  in  blank. 

But  still  we  are  satisfied  that  if  the  ground  of  argument  assumed 
in  KeUy^  v.  Paris,  10  Vt  261,  is  sound,  that  the  justice  must  de- 
termine the  **  occasion"  for  appointing  a  special  officer  to  serve  the 

5J 
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writ,  then  the  authority  should  be  regarded  as  expiring  with  the 
time  within  which  the  writ  might  be  served,  as  originally  issued. 
For  although  the  fitness  of  the  person  to  serve  the  process  is  de- 
termined, with  reference  to  the  action,  the  pailies,  and  all  other  in- 
cidents, absolutely,  still  the  necessity  of  such  an  officer  being  ap- 
pointed upon  the  occasion  or  emergency  is  only  determined  up  to 
the  time  limited  in  the  writ  for  service.  Beyond  that,  the  justice 
has  not  adjudged  the  necessity  of  any  such  appointment  And  if 
the  mere  alteration  of  the  return  day  of  the  writ  is  to  determine 
the  extension  of  this  necessity  to  all  after  time,  one  very  essential 
element  in  the  discretion  is  chiefly  taken  from  the  justice. 

That  the  occasion  for  the  particular  appointment  was  regarded 
as  a  very  important  point  in  the  exercise  of  the  discretion  by  the 
magistrate,  will  be  apparent  from  an  examination  of  the  statute, 
conferring  the  authority.  It  is  in  these  words  "Whenever  it 
shall  be  made  to  appear  to  a  justice  that  any  precept  returnable 
to  him  may  fail  of  service,  for  the  want  of  a  proper  officer,  season* 
ably  to  be  had,  he  may  authorize,  &c  And  the  very  casus  agendij 
or  contingency  in  which  he  may  act,  is  made  to  depend  upon  its  be- 
ing shown  that  the  precept  may  fail  of  service  by  reason  of  no 
officer  being  seasonably  to  be  had.  And  although  it  is,  no  doubt, 
a  question  resting  absolutely  in  the  discretion  of  the  justice  when 
the  contingency  does  occur,  it  is  certainly  most  unsound  to  infer 
that  because  he  determines  the  contingency,  upon  one  state  of  facts, 
up  to  a  certain  time,  that  any  one,  at  will,  may  extend  it  indefinite 
ly.  Such  a  construction  seems  to  us  directly  at  variance  with  the 
language  and  the  purpose  of  the  statute. 

Judgment  affirmed. 
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Elijah  Frizzle  v.  Frederick  P.  Dearth,  Dorotha  Dearth 
his  wife,  Elvira  Frizzle  akd  Amanda  Frizzle. 

[IN  CHANCERY.] 

Mortgage  for  support  of  mortgagee. 

The  orator  in  the  present  case  having  a  mortgage  for  his  support,  the  condition  of 
which  had  not  heen  performed,  had  retaken  possession  of  the  premises  and  for 
several  years  supported  hlmseli  \—heid  entitled  to  a  decree  quieting  in  himself  the 
absolute  title  to  the  premises. 

Appeal  from  the  decree  of  the  court  of  chancery.  The  ora- 
tor in  his  bill  alleged  that  on  the  fifth  of  May,  1845,  he  owned 
certain  lands  in  Canaan,  of  the  value  of  fifteen  hundred  dollars; 
and  to  secure  to  himself  and  his  wife  Mary,  who  were  old  and  in- 
firm, their  support  for  life,  he  conveyed  the  same  to  his  son  Amasa 
Frizzle,  together  with  certain  personal  property ;  and  his  said  son 
Amasa  thereupon  gave  to  tlie  orator  an  obligation  or  promise  in 
writing  to  pay  him  and  his  wife  annually,  during  their  lives,  eight 
bushels  of  wlieat,  ten  bushels  of  buck-wheat,  four  bushels  of  corn ; 
fifty  bushels  of  potatoes,  three  hundred  pounds  of  pork,  twelve 
pounds  of  tea,  six  pounds  of  snuff,  six  pounds  of  tobacco,  six 
pounds  of  salaaratus,  seventy-five  pounds  of  sugar,  fifteen  pounds 
of  tallow,  twenty  pounds  of  butter,  seventy-five  pounds  of  cheese, 
one  bushel  of  salt,  and  good  comfortable  clothing,  and  shavings 
and  fire-wood ;  and  further  agreeing  to  keep  for  them  one  cow 
and  one  horse,  during  their  lives,  if  they  should  want  it,  and 
in  case  of  sickness  to  furnish  doctoring,  and  a  good  comfortable 
home  to  live  in  during  their  lives ;  and  secured  the  same  by  a  mort- 
gage of  said  premises,  in  the  condition  of  which  he  also  agreed  to 
pay  $200,  on  a  previous  mortgage  on  said  premises,  to  Gilbert  L. 
Frizzle  and  Stillman  Blood ;  that  the  said  Amasa  performed  said 
agreement  until  his  death  which  occurred  on  the  24th  of  February, 
1848 ;  after  which  his  widow  Dorotha  performed  said  agreement, 
until  the  first  of  January,  1849,  when,  the  said  two  hundred  dol- 
lars on  the  previous  mortgage  being  still  unpaid,  and  the  said  Dor- 
atha  being  unable  to  pay  the  same,  or  further  perform  said  agree- 
ment, it  was  agreed  that  the  contract  should  be  rescinded,  and  the 
orator  reinstated  in  his  title  to  the  premises ;  and  to  accomplish 
this  object,  the  obligation  of  the  said  Amasa  was  delivered  up  to 
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the  said  Dorotha  and  cancelled,  but  no  reconvejance  of  said  pre- 
mises was  made  to  the  orator,  who  ever  since  that  time  had  been 
in  possession  of  them,  and  had  supported  himself  and  his  wife,  and 
had  paid  said  prior  mortgage  of  two  hundred  dollars  ;  that  no  ad- 
ministration had  ever  been  granted  on  the  estate  of  the  said 
Amasa,  but  that  all  the  debts  due  from  him  had  been  paid ;  that 
he  left  two  daughters,  Elvira  and  Amanda,  who  were  his  only 
heirs,  and  were  minors  residing  with  their  mother,  never  having 
had  any  guardians  appointed  for  them,  and  that  his  said  widow 
Dorotha  had  since  married  Frederick  P.  Dearth,  to  both  of  whom 
he  had  applied  for  an  acquittance  of  their  interest  in  the  prem- 
ises, which  they  had  declined  to  give,  averring  that  there  was  no 
necessity  therefor.  The  bill  prayed  that  the  court  would  appoint 
guardians  ad  litem,  to  answer  and  defend  for  the  said  Elvira  Friz- 
zle and  Amanda  Frizzle  ;  and  that  they,  by  their  guardian,  and  the 
said  Frederick  P.  Dearth  and  Dorotha  his  wife  be  decreed  to  release 
to  the  orator  all  their  right,  title  and  interest  in  and  to  the  premi- 
ses, &.C. 

The  defendants  Frederick  P.  Dearth  and  Dorotha  his  wife,  and 
the  said  Elvira  and  Amanda  Frizzle  by  the  said  Frederick  P. 
Dearth,  as  their  guardian  ad  litem,  answered  the  bill,  admitting  the 
conveyance  of  the  premises  to  the  said  Amasa,  the  promise  and 
mortgage  of  the  said  Amasa,  his  death,  and  the  performance  by 
him  of  his  said  promise  and  obligation  up  to  that  time;  and  further 
setting  up  and  insisting  that  the  two  hundred  dollars  referred  to  in 
the  condition  of  his  mortgage  was  also  paid  by  him  before  his 
death ;  and  that  the  said  Dorotha  performed  said  agreement  until 
about  the  fiflh  of  May,  1849,  and  that  she  had  always  been  ready 
and  willing  on  her  part  to  do  so,  but  that  on  or  about  the  8th  of 
May,  1849,  the  orator  and  his  son,  Benjamin  C.  Frizzle,  applied  to 
the  said  Dorotha,  then  a  widow,  and  requested  that  she  should,  and 
that  upon  their  request  she  did  give  the  said  Benjamin  a  deed  of  her 
interest  in  the  property,  and  transferred  to  him  the  personal  prop- 
erty her  husband  had  received  of  the  orator ;  in  consideration  of 
which,  the  obligation  of  the  said  Amasa  was  surrendered  to  her, 
and  she  and  the  estate  of  said  Amasa  released  from  a  performance 
of  it ;  but  denying  that  it  was  agreed  or  understood  that  the  equity 
of  redemption  in  the  real  estate  was  to  be  surrendered,  and  the 
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orator  reinstated  in  his  title  to  the  same ;  and  insisting  that  bj  rea^ 
son  of  what  then  and  there  took  place,  the  conditions  in  the  mort«* 
gage  deed  were  in  effect  satisfied,  and  the  mortgage  discharged ; 
and  further  setting  forth,  that  in  June,  1849,  the  said  Benjamin  C 
Frizzle  died,  and  that  soon  thereafter  his  administrator  returned  to 
the  said  Dorotha  her  deed  of  her  interest  in  said  premises,  which 
she  had  executed  to  the  said  Benjamin,  but  which  had  never  been 
recorded  ;  which,  at  the  request  of  the  said  administrator  she  re- 
ceived and  destroyed ;  and  that  ever  since  that  time  she  had  been 
ready  and  willing,  notwithstanding  the  surrender  to  her  of  the  ob- 
ligation or  promise  of  the  said  Amasa,  to  perform  and  fulfill  it ; 
and,  if  there  was  any  part  of  said  two  hundred  dollai*s  mentioned 
in  the  condition  of  his  mortgage,  which  was  unpaid,  to  pay  it ;  but 
that  the  orator  had,  since  the  death  of  said  Benjamin,  been  in  pos- 
session of  said  premises,  the  income  and  profits  of  which,  if  care- 
fully managed,  were  sufficient  for  his  support  and  that  of  his  wife, 
and  that  the  defendants  were  ready  and  willing  to  supply  any  de- 
ficiency which  there  may  have  been  in  this  respect. 

The  answer  was  traversed  and  testimony  was  taken,  the  condu- 
fiions  which  are  deduced  from  it  being  sufficiently  stated  in  the 
opinion  of  the  court 

[The  reporter  has  no  statement  or  information  as  to  the  decree 
made  by  the  court  of  chancery,  except  that  contained  in  the  opin- 
ion of  the  court,  by  which  it  was  affirmed.] 

Wi  Heywood  for  the  orator. 

Cooper  Sf  Bardett  for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Redfield,  Ch.  J.  From  the  bill,  answers  and  testimony  in 
this  case  we  are  satisfied  that  after  the  death  of  Amasa  Frizzle, 
his  widow,  the  defendant  Dorotha,  became  anxious  to  be  relieved 
from  the  further  performance  of  the  contract,  after  the  supplies  her 
husband  had  furnished  were  exhausted,  and  she  had  herself  fur^* 
nished  them  qne  year,  and  requested  the  orator  to  make  some 
arrangement  for  that  pqrpose,  which  was  finally  efiected  by  Benja- 
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min  C.  Frizzle  assuming  the  duty  of  maintaining  his  father  and 
mother,  and  taking  the  property.  At  this  time,  it  is  very  ohvious, 
all  the  parties  concerned  were  fully  satisfied  with  the  arrangement 
which  was  made,  and  the  widow  of  Amasa,  the  defendant  Dorotha, 
gave  a  full  release  of  the  land  which  seems  to  have  been  regarded, 
at  the  time,  as  sufficient  to  vest  the  title  in  Benjamin  C,  and  she 
received  all  she  demanded  for  what  she  and  her  husband  had  done 
towards  the  performa\ice  of  the  contract. 

Benjamin  C.  soon  deceased,  and  this  deed  was  surrendered  to 
the  defendant  Dorotha,  because  the  administrator  could  not  be  al- 
lowed to  undertake  the  performance  of  any  such  contract.  But 
the  orator  still  continued  to  get  his  support  out  of  the  property,  with- 
out any  aid  from  Dorotha,  or  any  one  on  her  behalf,  she,  in  fact, 
regarding  herself  as  released  from  the  contract,  and  so  she  seems 
to  have  been  regarded  by  all  concerned  till  the  bringing  of  the  bill 
in  this  case. 

The  property  having  been  surrendered  to  the  orator,  since  the 
death  of  his  son  Benjamin  C,  and  he  having  been  left  to  shift  for 
himself,  it  seems  to  us  reasonable  that  the  title  should  be  quieted 
in  him.  There  seems  to  have  been  such  a  failure  to  perform  the 
contract,  that,  upon  this  bill  to  foreclose  the  equity  of  redemption 
in  the  defendants,  the  orator  is  entitled  to  the  decree  asked  for. 
The  case  is  similar  in  its  equities  to  that  of  Devereaux  v.  Cooper^ 
11  Vt.  103.  The  mortgage  seems  to  have  been  paid  off  by  means 
of  property  coming  fix)m  the  orator.  There  is  no  cross  bill  claim- 
ing anything  on  the  ground  of  part  maintenance.  It  would  be  dif- 
ficult, if  not  impossible,  for  the  heirs  or  personal  representatives  of 
Amasa  to  perform  this  contract  And  now,  after  having  been  aban- 
doned for  so  long  a  time  by  them^  it  will  be  impossible  for  them  to 
make  amends  for  past  delinquencies.  The  decree  of  the  court  of 
chancery  seems  to  have  been  in  all  respects  equitable,  and  it  is 
affirmed. 

We  see  no  good  reason  why  the  defendants  should  be  entitled  to 
costs  in  this  case,  as  in  a  bill  to  redeem.  It  is  more  like  a  bill  to 
foreclose. 

Decree  affirmed^ 
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Thomas  Hall  v.  Willliam  G.  Nasmith. 
Statute  of  limitations;  absence  from  the  state.     Pleading. 

Mere  absence  ft>om  the  state  will  not  prevent  the  operation  of  the  statute  of  limita> 
tions  while  the  debtor  retains  a  residenoe  in  it  by  which  process  may  be  served 
upon  him. 

If  the  debtor  has  his  fixed  residence  out  of  the  state,  all  of  his  absences  from  the 
state  are  to  be  deducted  from  the  time  during  which  the  statute  of  limitations 
would  otherwise  be  running. 

A  replication,  to  a  pica  of  the  statute  of  limitations,  that  before  the  statute  had  run 
to  wit,  fVom  January  1, 1848,  to  the  commencement  of  the  suit,  the  defendant  was 
absent  fW)m  and  resided  out  of  the  state,  docs  not  assert  a  continuin^^  absence, 
onftn  absence,  construing  the  averment  against  the  pleader,  for  more  than  a 
single  day. 

A  rejoinder  to  such  a  replication  that  within  the  lime  mentioned  the  defendant  was 
KVcquently  in  this  state  to  the  knowledge  of  the  plaintiff,  held  sufiBcient. 

Assumpsit.  The  date  of  the  writ  does  not  appear  in  any  of  the 
papers  in  the  hands  of  the  repoiter.  The  defendant  plead  the 
statute  of  limitations ;  to  which  the  plaintiff  replied  "  that  after  his 
said  cause  of  action  accrued,  and  before  the  statute  of  limitations 
had  run  thereon,  to  wit,  from  the  first  day  of  Januaiy,  1848,  to  the 
time  of  the  commencement  of  this  action,  the  said  Nasmith  was 
absent  from  and  resided  out  of  this  state,  to  wit,  at  Northumber- 
land, in  the  state  of  New  Plampshire ;  and  during  all  o£  the  time 
aforesaid,  he,  the  said  Nasmith,  had  no  known  property  within  this 
state,  which  could,  by  the  common  and  ordinary  process  of  law,  be 
attached." 

'The  defendant  rejoined,  "  that,  within  the  time  mentioned  in  the 
said  replication,  he  was  frequently  in  this  state,  to  wit,  at  Guildhall, 
in  the  county  of  Essex,  to  the  knowledge  of  the  plaintiff,  when  and 
where  the  plaintiff  could  have  served  the  process  upon  him,  tlie 
defendant." 

To  this  rejoinder  the  plaintiff  demurred,  and  the  county  court, 
May  Term,  1855, — Poland,  J.,  presiding, — ^adjudged  the  rejoin- 
der insufficient,  to  which  the  defendant  excepted. 

J.  Steele  for  the  defendant. 

It  is  admitted  by  the  pleadings,  on  the  part  of  the  plaintiff,  that 
although  the  defendant,  after  the  cause  of  action  accrued,  resided 
out  of  the  state,  that  he  was  not  absent  from  the  state,  and  that  he 


792  ESSEX  COUNTY. 

Hall  V.  NMmlth, 

was  in  Guildhall,  dajs  and  weeks,  within  the  knowledge  of  the 
plaintiff. 

By  the  Compiled  Statutes,  p.  379,  §  14,  it  is  as  necessary  that  the 
defendant  in  this  cause  should  he  absent  from  the  state  as  it  is  that 
he  should  reside  out  of  the  state,  to  prevent  the  statute  of  limita- 
tions from  being  a  bar  to  the  action* 

W*  Heywood  for  the  plaintiff. 

The  defendant,  by  his  rejoinder,  tenders  an  immaterial  issue. 
He  misapprehends  the  statute  by  supposing  that  a  frequent  coming 
into  the  state  will  have  the  same  effect  to  bar  the  claim  as  a  resi- 
dence in  the  state ;  Gilman  v.  CuUs^  3  Foster  376.      ^  * 

* 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 

September,  by 

Redfield,  Ch.  J.  The  question  attempted  to  be  raised  here, 
in  general  terms,  is,  what  wiU  obviate  the  effect  of  absence  from 
the  state,  which,  by  our  statute,  suspends  the  operation  of  the  stat- 
ute of  limitations.  And  the  first  inquiry  is,  whether  every  absence, 
and,  if  not,  what  absence  from  the  state  suspends  the  operation  of 
the  statute.  The  language  of  the  statute  is  "•  shall  be  absent  from 
and  reside  out  of  the  state."  It  is  obvious,  we  think,  that  mere 
absence  from  the  state  is  not  sufficient  The  person  must  be  ab- 
sent from  and  reside  out  of  the  state.  Temporary  absences  from  the 
state,  upon  journeys,  or,  indeed  any  absence,  while  having  a  resi- 
dence in  the  state  by  which  service  may  be  made  upon  the  debtor, 
is  not  to  be  taken  into  the  account.  Hackett  v.  KendaU^  23  Yt  275. 
But  if  the  party  be  absent  from  the  state,  leaving  no  such  domidl 
in  the  state,  this  will  suspend  the  operation  of  the  statute.'  Or,  if 
the  party  have  a  fixed  residence  out  of  the  state,  all  his  absences 
from  the  state  are  to  be  deducted  from  the  term  of  limitation  fixed 
by  the  statute. 

It  will  follow  then  that,  to  break  the  suspension  of  the  time,  the 
debtor  must  either  acquire  a  domicil  within  the  state,  or  else  re- 
main in  the  state.  Whether  it  is  indispensable  that  his  return  to, 
and  remaining  in  the  state,  shall  be  known  to  the  creditor,  is,  per- 
haps, questionable.  It  would,  horn  the  statute,  and  the  decisions 
ID  other  states,  seem  probable  that  this  is  not  essentiaL    JXdier  v. 
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Davidson,  2  Sandford's  Ch.  R.  61 ;  Maaozan  v.  Foot,  1  Aik.  282 ; 
BiU  V.  Bellows,  15  Vt  727 .  IHdier  v.  Davidson,  2  Barb.  Ch.  477. 
It  would  seem  to  be  sufficient  to  break  the  suspension  when  the 
debtor  either  returns,  or  takes  up  his  residence  in  the  state,  in  an 
open  and  public  manner  so  that  the  creditor,  by  the  use  of  diligence, 
might  be  able  to  serve  process.  In  some  of  the  states,  the  statute 
only  provides  for  deducting  a  single  absence  from  the  limitation. 
Cole  V.  Jessup,  2  Barb.  Sup.  Ct  R.  309.  Such  seems  to  have  been 
the  plaintiff's  view  in  the  present  case.  But  our  statute  evidently 
provides  for  the  deduction  of  all  absences  of  the  debtor  from  the 
state,  while  he  resides  out  of  the  state.  And  the  question  of  the 
continuing  absence  and  non-residence  may  be  determined,  upon  a 
general  traverse  of  the  defendant's  plea,  by  giving  the  proof  of 
return  in  evidence.     Graham  v.  Schmidt,  1  Sand.  Sup.  Ct.  R.  74. 

In  some  of  the  states,  even  temporary  absences  are  to  be  de- 
ducted from  the  time  of  limitations.  Vand  v.  Huston,  4  Gilm.  (Illi- 
nois) 125.  In  other  states  where  the  terms  of  the  exception  are, 
if  the  debtor  shall  be  without  the  state,  temporary  absences  are  not 
taken  into  the  account  Sage  v.  Hawley,  16  Conn.  106.  It  seems 
to  be  the  purpose  of  the  statute  of  this  state  that  the  creditor  shall 
have  the  full  term  of  limitation  in  which  to  bring  his  action. 
When  the  debtor  relies  upon  a  return  into  this  state  as  an  excuse 
for  the  plea  of  absence,  he  should,  ordinarily,  reply  a  continuing 
residence  or  commorancy  within  the  state.  But  in  the  present 
case,  as  the  plaintiff  does  not  assert  any  continuing  absence  before 
the  debt  was  barred,  which  is  the  more  common  mode  of  drawing 
such  replications,  but  only  that  the  defendant  was  absent  from  the 
state  before  the  debt  was  barred,  which,  on  the  common  mode  of 
construing  pleadings  against  the  pleader,  could  make  but  an  ab- 
sence of  a  single  day,  the  rejoinder  of  '*  frequently  in  the  state,** 
will  of  necessity  supply  this  one  day,  and  thus  make  out  the  full 
term  of  the  statute,  wherein  the  party  might  have  brought  suit 

Judgment  reversed ;  but  as  both  the  replication  and  the  rejoin- 
der seem  defective  in  regard  to  raising  the  real  question  which 
the  parties  seem  desirous  of  trying,  it  seems  proper  to  allow  both 
parties  to  amend  their  pleading  without  terms. 


CASES 

ARGUED  AND   DETERmNED 

IN  THE 

SUPREME  COURT 

OF   THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  CALEDONIA, 


AT  THE 


April   Term; 

AlfD  AT  TBB 

Circuit  Session,  in  September,  185 C* 


PRESENT, 


Hon.  ISAAC  F.  REDFIELD,  Chief  Judge. 

Hon.  PIERPOINT  ISHAM,    >  j^^^,^^^^  j^^^^. 
Hon.  MILO  L.  BENNETT,    |  assistant  judges. 


Charles  D.  Staples  v.  Porter  Flint. 

JEquitable  claim  of  plaintiff  against  another  no  defense  to  his  legal 
claim,  arising  out  of  the  same  matter,  against  the  defendant. 

The  defendant  gave  the  plaintiff  a  written  lease  of  certain  premises,  and  before 
the  expiration  of  it  he  deeded  the  same  premises  to  a  third  person  without 
making  any  reservation  of  the  plaintiff's  rights.  Held,  that  the  fact  that  the 
grantee  had  such  notice  of  the  plaintiff's  rights  as  would  enable  the  plalntliT  to 
maintain  them  in  a  court  of  equity,  constituted  no  defense  and  would  not  prevent 
the  plaintiff  from  pursuing  the  defendant  on  his  contract  in  an  action  at  law. 
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Assumpsit  upon  a  lease  of  a  certain  piece  of  land,  from  the 
defendant  and  Franklin  Larned,  (as  to  whom  a  non  est  inventus 
return  was  made  on  the  plaintiif 's  writ,)  to  the  plaintiff,  upon  which 
to  erect  a  bowling  alley.  Plea,  the  general  issue ;  trial  by  jury, 
June  Term,  1855, — Poland,  J.,  presiding,— when  a  verdict  was 
returned  for  the  plaintiff.  Upon  the  trial,  exceptions  were  taken 
by  the  defendant,  the  nature  of  which,  and  the  facts  upon  which 
they  were  founded,  being  suflSciently  stated  in  the  opinion  of  the 
court. 

T.  Barthtt  for  the  defendant 

Peck  4*  Colby  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  The  defendant  Flint  and  his  associate 
Lamed  leased  to  the  plaintiff,  by  a  writing,  not  acknowledged,  the 
land  on  which  to  erect  a  bow^ling  alley,  as  long  as  the  building 
should  b&used  for  that  purpose,  upon  certain  conditions.  After 
the  alley  was  erected,  they  conveyed  the  land  to  a  third  party, 
representing  to  such  party  that  the  plaintiff  had  forfeited  his  lease 
by  non-performance  of  certain  conditions.  It  turned  out,  upon 
trial,  that  the  plaintiff  had  not  incurred  such  forfeiture.  It  is  now 
urged  that  as  the  grantee  of  the  land  had  notice  of  the  plaintiff's 
title,  he  is  bound  by  it,  and  may  be  compelled  to  confirm  it.  This 
is  probably  so.  But  the  conveyance  did  vest  the  whole  title  in  the 
land,  as  against  the  defendant  and  Lamed,  in  the  grantee ;  and  we 
think  the  plaintiff  is  not  bound  to  contest  his  claim  in  equity,  with 
the  grantee,  which  will  only  bring  it  around  against  the  defendant 
in  another  form,  if  he  prevails ;  but  that  he  may  go  against  the 
defendant,  at  law,  upon  his  written  contract 

Judgment  affirmed. 
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Horace  Carpenter  v.  Micah  French. 

Contract, 

a  writing  respecting  the  sale  of  the  fkrm  of  the  plaintiff  to  the  defendant,  which  con- 
tained some  agreement  respecting  the  disposition  of  certain  fodder  then  on  the 
&mi,  was  left  in  the  possession  of  the  plaintiff,  who,  not  having  it  with  him  when 
the  defendant  met  him  to  complete  the  pnrohase  of  the  farm  in  pursuance  thereof^ 
gave  to  the  defendant,  before  the  delivery  of  the  deed,  and  upon  his  calling  for  the 
original  agreement,  another  writing  agreeing  to  produce  the  first  one,  or  take  the 
defendant-8  recollection  and  construction  of  it.  Held  that  this  bound  the  plaintiff 
to  take  the  delbndant's  recollection  and  construction  of  the  original  writing  if  not 
produced,  though  the  plaintiff  proved  its  loss,  and  swore  to  its  being  diflbrent  in 
its  provisions  from  those  insisted  upon  by  the  defendant. 

Book  account.  The  plaintiff's  account  contained  but  one 
charge,  which  was  for  taking  care  of  eighteen  head  of  the  defend- 
ant's cattle  for  ten  and  a  half  weeks  in  the  spring  of  1854,  which 
the  auditor  allowed  at  $  12.96,  subject  to  the  opinion  of  the  court 
upon  the  following  facts. 

In  the  fall  of  1853,  the  plaintiff  sold  to  the  defendant  his  farm 
in  Barre.  The  bargain  in  relation  to  the  farm  was  made,  and  its 
terms,  as  understood  by  the  parties  were  reduced  to  writing,  and  sign- 
ed by  the  parties.  This  writing  was  kept  by  the  plaintiff,  with  the 
understanding  that  he  was  to  meet  the  defendant  the  next  day  at 
the  town  clerk's  office  with  the  writing  and  execute  the  deed. 

The  next  day  the  parties  did  meet  as  agreed,  and  before  the  deed 
of  the  farm  was  delivered  to  the  defendant,  he  called  upon  the 
plaintiff  for  the  writing  containing  the  terms  of  the  bargain.  The 
plaintiff  informed  the  defendant  that  he  had  lost  it,  and  the  parties 
undertook  to  make  out  a  substitute,  in  relation  to  the  fodder,  and 
the  manner  in  which  it  was  to  be  fed  out,  but  not  agreeing  as  to  its 
terms,  the  plaintiff  gave  the  defendant  an  obligation  in  writing,  of 
which  the  following  is  a  copy. 

**  Tills  is  to  show  that  whereas  Micah  French  signed  a  paper,  of 
which  I  took  the  charge,  and  which  I  do  not  now  find.  I  obligate 
myself  to  produce  the  same,  or  take  his  recollection  and  construc- 
tion of  it" 

Both  parties  agreed  that  the  original  writing  contained  a  stipu- 
lation that  the  plaintiff  was  to  fodder  his  own  stock  on  the  farm  till 
he  lefl,  which  was  to  be  in  March,  1854,  and  that  what  fodder  the 
plaintiff  did  not  want  for  his  stock,  he  was  to  sell  to  the  defendant 
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at  a  price  to  be  agreed  upon ;  but  they  disagreed  as  to  whether  the 
plaintiff,  in  the  bargain,  agreed  to  feed,  without  compensation,  the 
defendant's  stock  to  be  furnished  at  the  barn-yard,  out  of  certain 
fodder  there  which  the  plaintiff  had  sold  to  the  defendant ;  the 
plaintiff  swearing  that  the  writing  contained  no  such  stipulation, 
and  the  defendant  swearing  that  it  did.  The  auditor  deeming  that, 
by  law,  the  burden  of  proof  rested  upon  the  defendant  to  make  out 
the  contract  as  he  claimed  it,  found  that  he  had  failed  so  to  do ;  and 
that  therefore  the  plaintiff  was  entitled  to  recover.  The  original 
writing  was  not  produced  before  the  auditor,  fmd  the  loss  of  it  was 
proved  by  the  testimony  of  the  plaintiff. 

The  county  court,  June  Term,  1855, — Poland,  J.,  presiding, — 
rendered  judgment  on  the  report  for  the  plaintiff  for  the  amount  al- 
lowed in  his  favor  by  the  auditor.    Exceptions  by  the  defendant. 

Peek  Sf  Colby  for  the  defendant. 

The  question,  decisive  of  this  case,  is  as  to  the  effect  of  the  written 
contract  of  the  plaintiff  in  which  he  binds  himself  to  adopt  the  de- 
fendant's statement  of  the  lost  writing. 

We  insist  that  this  agreement  is  valid,  made  on  good  considera- 
tion, and  should  be  enforced  in  this  suit  by  way  of  estoppel  As  to 
consideration,  the  duty  of  the  plaintiff  to  produce  the  lost  writing, 
and  the  waiver  of  the  defendant's  right  to  it  before  proceeding  to 
make  out  deeds,  was  a  good  consideration  for  the  plaintiff's  prom- 
ise. As  to  its  validity,  it  is  the  common  case  of  an  agreement  to 
be  bound  by  the  decision  of  an  umpire ;  or  more  properly,  it  is  an 
admission  upon  which  the  defendant  was  induced  to  act  and  did 
act,  like  the  admission  by  a  party  for  the  purpose  of  trial,  which  is 
bonclusive ;  2  Stark  Ev.  21. 

As  to  the  remedy,  it  is  obvious  the  agreement  must  be  enforced 
in  court  specifically,  or  |dl  remedy  is  denied.  For  if  the  defend- 
ant sues  for  the  breach  of  the  agreement,  the  plaintiff's  testimony 
will  still  deprive  him  of  recovery ;  and  if  not,  surely  this  judgment 
will  be  a  conclusive  bar. 

G,  W.  Stone  and  J.  A.  Wing  for  the  plaintiff. 
The  auditor  having  found  the  fact  that  the  plaintiff  performed 
the  service,  and  the  value  of  the  same,  there  seems  to  be  no  rea- 
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son  why  the  plaintiff  should  not  recover  the  amount  allowed  by  the 
auditor. 

It  is  claimed  by  the  defendant  that,  by  the  second  writing,  the 
plaintiff  bound  himself  to  either  produce  the  original  writing,  or  be 
bound  by  what  the  defendant  should  claim  it  to  be,  no  matter  how 
absurd  or  ridiculous  the  claim  should  appear.  This  would  be 
strange  law ;  that  the  plaintiff  would  be  bound  to  pay,  or  do  what- 
ever the  defendant  should  claim  it  to  be,  without  proof.  This 
would  place  the  plaintiff  wholly  in  the  power  of  the  defendant,  and 
at  his  mercy. 

The  auditor  does  not  find  that  the  original  contract  contained  any 
stipulation  that  the  plaintiff  was  to  fodder  the  defendant's  cjittlc 
for  notliing,  and  every  circumstance  shows  that  it  could  not  have 
been  so  understood  by  either  party. 

The  plaintiff  claims  that  the  original  contract  was  void  for  want 
of  delivery  by  the  plaintiff.  The  second  writing  describes  a  con- 
tract signed  by  the  defendant  alone,  and  not  a  contract  signed 
by  both  parties,  consequently  it  purports  to  be  a  contract  that  the 
plaintiff  hejd  against  the  defendant,  and  not  one  of  any  binding 
force  on  the  plaintiff.  Therefore  the  second  writing,  unless  aided 
by  parol,  shows  nothing,  and  refers  to  nothing,  and  proves  nothing 
of  itself;  and  we  claim  that  parol  evidence  will  not  aid  it. 

But  if  we  bring  in  parol  proof,  the  auditor  has  found  that  there 
was  a  writing  made  and  signed  by  both  parties,  and  left  with  the 
plaintiff.  If  so  there  was  no  delivery  of  the  agreement  that 
would  be  binding  on  the  plaintiff. 

The  opmion  of  the  court  was  deUvered  by 

Bennett,  J.  We  think  the  defendant  is  entitled  to- judgmenf 
on  the  report  The  question  in  the  case  is,  whether,  by  the  terms 
of  the  written  contract  in  relation  to  the  sale  of  the  farm,  the  plain- 
tiff was  bound  to  fodder  the  defendant's  cattle,  as  a  part  of  that  con- 
tract, and  without  any  new  consideration,  or  compensation ;  and 
whether  it  was  to  be  done  without  compensation  or  not,  was  a 
point  about  which  the  parties  were  at  issue.  It  was  the  duty  of 
the  plaintiff,  as  he  was  the  keeper  of  the  contract,  to  have  it  at  his 
command.  Before  the  deed  was  executed  and  delivered  to  the  de- 
fendant, he  called  upon  the  plaintiff  for  the  writing  which  contained 
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the  terms  of  the  bargain,  and  the  plaintiff  said  he  had  lost  it  The 
parties  could  not  agree  upon  the  terms  of  a  substitute  in  relation  to 
the  foddering,  and,  before  the  deed  was  delivered,  the  plaintiff 
gave  the  defendant  the  contract  by  which  he  obligated  himself 
to  produce  the  same,  or  take  the  defendant's  recollection  and  con- 
struction of  it  This  agreement  was  made  as  a  part  of  the  transac- 
tion before  the  deed  was  delivered,  and  it  cannot  be  regarded  as  a 
nudum  pactum,  and  the  defendant  was  fully  justified  in  acting  up- 
on it  We  think,  then,  the  plaintiff  must  stand  to  the  written  con- 
tract as  recollected  and  understood  by  the  defendant 

Judgment  of  the  court  below  reversed,  and  judgment  for  the 
defendant 


Moses  Buchanan  &  Co.  v.  Orange  S.  Clark;. Orange  G. 

Clark,  IVustee, 

Validity  of  conveyance  to  provide  for  future  support* 

a  person  not  in  debt  may  make  a  voluntary  conveyance  of  his  property  for  the  par- 
purpose  of  securing  his  Aiture  support  which  will  he  valid  against  his  subsequent 
creditors.  ' 

Trustee  Process.  Some  years  previous  to  1836,  the  prind- 
pal  debtor  Orange  S.  Clark,  the  father  of  the  trustee,  purchased  a 
small  piece  of  land  in  Groton  village,  for  $75.  He  made  improve- 
*  ments,  by  building  a  dwelling  house,  and  other  necessary  buildings 
for  a  family,  so  that  it  answered  for  a  homestead,  and  was  occupied 
by  him  as  such.  One  Kimball,  a  relative  of  the  family,  assisted 
him  to  pay  for  the  place,  and  took  a  deed  of  it  in  his  own  name, 
but  held  it  in  trust  for  the  said  Orange  S.,  who  paid  Kimball  to  his 
satisfaction.  In  April,  1836,  the  said  Orange  S.  was  fearfiil  that 
Kimball  was  going  to  fail  in  business,  and  he  solicited  his  son 
Orange  G.  (the  trustee)  to  take  a  deed  of  the  place  to  himself,  in 
trust  for  him  and  family.  Orange  G.  was  just  in  his  majority  and 
was  unwilling  to  take  a  deed  or  have  anything  to  do  with  it, — ^but, 
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on  the  urgent  request  of  his  father  and  mother,  he  consented,  on 
condition  that  the  place  was  to  be  absolutely  his  and  under  his 
control,  excepting  that  his  father  and  mother  and  the  minor  chil- 
dren were  to  have  a  home,  or  he  was  to  furnish  a  home  for  them 
so  long  as  his  father  and  mother  lived.  At  this  time,  the  said 
Orange  S.  was  free  of  debt,  and  the  reas6n  why  the  property  was 
not  in  his  hands  was  that  the  family  were  apprehensive  he  would 
squander  it,  as  he  was  in  the  habit  of  frequent  intoxication. 

The  deed  of  the  place  was  executed  to  the  trustee  on  the  2d  of 
April,  1836,  and  he  paid  no  other  consideration  for  it,  than  his 
agreement  to  furnish  his  parents  with  a  home,  as  above  stated. 
The  place  continued  the  home  of  the  family  as  before,  till  about 
1845,  when,  at  the  request  of  Orange  S.  and  his  wife,  the  trustee 
sold  the  same  for  $300,  and  purchased  another  place  with  more 
land,  and  out  of  the  village,  for  $700,  and  the  avails  of  the  Kim- 
ball place  were  applied  in  payment  of  the  last  place,  which  was 
purchased  of  another  son,  Frost  Clark. 

Previous  to  the  last  purchase,  the  family  had  moved  on  to  the 
place,  and  continued  to  live  on  it,  applying  the  products  of  the 
place  to  the  support  of  the  family,  without  any  accounting  to  the 
trustee  for  any  portion  of  it ; — the  trustee  all  the  time  furnishing  a 
good  house,  for  the  use  of  the  place  and  family,  until  about  four 
years  since,  when  the  mother  deceased,  and  the  trustee  immediately 
took  possession,  taking  care  of  his  father,  and  giving  him  a  home 
in  his  family. 

The  Frost  Qark  place  was  paid  for  by  the  trustee  out  of  his 
own  funds,  excepting  the  $300  for  which  the  Kimball  place  was 
sold ;  and  at  this  time  a  portion  of  the  plaintiff's  claim  against  the 
principal  defendant,  Orange  S.,  had  accrued. 

Upon  the  foregoing  focts  reported  by  the  commissioner,  the 
county  court,  December  Term,  1855, — Poland,  J.,  presiding, — 
discharged  the  trustee,  to  which  the  plaintiff  excepted. 

J.  Potts  for  the  plaintiffs. 

The  Kimball  place  remained  the  property  of  the  principal  debtor 
up  to  1845,  and  subject  to  be  set  off  on  execution  by  his  creditors, 
but  not  liable  to  be  levied  upon  by  the  creditors  of  the  trustee.  It 
appears  that,  in  1845,  the  present  trustee  conveyed  the  trust  estate 


APRIL  TERM,  1856.  801 

Green  v.  MerriAm. 

to  a  third  person,  by  virtue  of  an  agreement  or  contract  made  be- 
tween him  and  the  principal  debtor,  and  received  therefor  the  sum 
of  $300,  and  this,  too,  after  the  plaintitis'  debt  had  accrued. 

This  transaction,  we  think,  was  -fraudulent  and  void  as  against 
the  rights  of  the  plaintiffs ;  the  only  consideration  therefor  was  the 
trustee's  mere  promise  to  furnish  a  future  home  for  himself  and 
family,  and  in  this  respect  is  similar  to  the  case  lOf  Crane  v.  SHcklet 
4*  JVusteey  15  Vt  252,  and  Jones  v.  Spear  ^  Thtstee,  21  Vl  426. 

Dickey  for  the  trustee. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  Ch.  J.  As  the  voluntary  conveyance  in  this  case, 
or  contract  for  future  support  on  the  pai*t  of  the  principal  debtor, 
with  the  trustee,  was  prior  to  the  accruing  of  the  plaintiffs'  debt,  or 
any  part  thereof,  and  seems  to  have  been  made  in  good  faith,  and 
strictly  performed,  we  do  not  see  how  he  can  be  charged  as  trustee. 
Such  a  contract  is  perfectly  valid,  as  to  subsequent  creditors. 

Judgment  affirmed. 


Austin  M.  Green  v.  Williabc  Merbiam. 

Statute  of  frauds* 

rbe  plaixktiir  lold  at  auction,  to  the  deftndant,  sixteen  sheep  for  980.00.  The  sheep 
were  then  in  a  yard  of  the  plaintiff,  and  he  and  the  defendant  drove  them  into 
another  yard  of  the  plaintiff,  and  the  defendant  then  told  the  plaintiff,  if  he 
would  keep  them  until  a  certain  day,  he  (the  defendant)  would  then  come  and 
get  them  and  pay  all  bills.  This  was  assented  to  by  the  plaintiff,  and  the  sheep 
were  so  kept,  but  at  the  expiration  of  the  time  the  defendant  declined  to  take 
them.  Held^  that  the  property  was  sufficiently  accepted  and  received  within  the 
meaning  of  those  terms  as  used  In  the  CompUed  Statutes,  S  2  chap.  6i,  entitled 
"  The  prevention  of  fhiuds,"  he. 

Book  aocottnt.    The  plfuntiff's  account  was  as  follows. 

^  Feb.  28, 1854, 

"  To  one  ox-yoke, .  $1  50 

<"       16  sheep  at  $5  each,  80  00 

"       Keeping  sheep  2  days  by  agreement,  50 

<«  Feb.  25, 1855,  By  cash,  $1  50 

51 
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which  the  auditor  allowed  as  charged,  suhject  to  the  opinion  of  the 
court  upon  the  following  facts. 

Sometime  prior  to  the  23d  of  February,  1854,  the  plaintiflF  ad^ 
vertised  that  on  that  day  he  would  sell  at  auction,  at  his  residence 
in  Sheffield^  a  large  amount  of  pei'sonal  property  enumerated  in 
his  advertisement,  and  on  that  day  he  employed  one  James  Rob- 
erts, as  his  auctioneer,  to  sell  said  property ;  and  the  plaintiff  and 
said  Roberts  procured  one  Laban  M.  M.  Gray,  as  a  clerk,  to  keep 
an  account  and  record  of  the  sale. 

The  defendant  bid  off  the  ox-yoke  and  the  sheep  at  the  prices 
charged  in  the  plaintiff's  account,  he  being  the  highest  bidder  on 
each  of  the  above  named  articles,  and  they  were  struck  off  to  him 
by  the  auctioneer,  and  entered  to  him  by  the  clerk,  at  the  time,  in 
a  book  in  which  he  kept  the  sales,  and  this  the  defendant  knew, 
and  he  made  no  objection  to  the  same  at  the  time.  Awhile  after 
the  sheep  were  so  struck  off,  the  defendant  inquired  if  the  plaintiff 
had  another  yard  where  the  sheep  could  be  put  away  from  the 
homed  cattle,  so  as  not  to  be  injured  by  them ;  the  plaintiff  told 
him  there  was  one,  and  they,  with  others,  drove  the  sheep  into  an- 
other yard. 

Near  night,  as  the  defendant  was  about  starting  for  home,  he  told 
the  plaintiff  that  the  roads  were  so  drifted,  and  the  distance  to  his 
residence  so  great,  that  he  should  be  unable  to  get  the  sheep  home 
that  night,  and  that  if  the  plaintiff  would  keep""  the  sheep  until 
Saturday  night  he  would  come  then,  and  get  them,  and  pay  all 
bills.  The  plaintiff  replied  that  the  sheep  would  have  to  stay  with 
some  colts,  if  they  were  left ;  to  which  the  defendant  said  "  I  will 
risk  the  sheep  if  you  will  the  colts." 

The  defendant  came  the  next  Saturday  night  and  said  that  he 
was  not  obliged  to  take  the  sheep,  that  they  were  not  what  he  sup- 
posed they  were,  and  refused  to  take  thenu  though  requested  to  do 
so  by  the  plaintiff ;  and  he  then  took  the  ox-yoke  and  paid  for  it. 

The  plaintiff  claimed  that  the  changing  the  sheep  into  the  other 
yard,  as  well  as  employing  the  plaintiff  to  keep  them,  amounted 
to  such  a  delivery  by  the  plaintiff  and  acceptance  by  the  defend- 
ant as  the  statute  contemplates,  and  the  defendant  claimed  that  it 
did  not.  The  plaintiff  further  claimed  that  the  memorandum  made 
by  the  clerk  of  the  auction  was  a  compliance  with  the  statnte,  and 
the  defendant  claimed  that  it  was  not 
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The  county  court,  December  Term,  1856, — Poland,  J.,  pre- 
siding,— ^rendered  judgment  for  the  plaintiff  to  which  the  defend- 
ant excepted. 

J.  P.  Saetto  for  the  defendant 

The  defendant  cannot  be  made  chargeable  for  the  sheep.  He  is 
relieved  by  the  statute  to  prevent  frauds  and  perjuries.  Comp. 
Stat  chap.  64. 

The  facts  reported  by  the  auditor  do  not  show  a  delivery. 

To  have  amounted  to  a  delivery,  they  must  have  been  intended 
by  the  vendor  as  vesting  the  right  of  possession  in  the  vendee, 
and  there  must  have  been  an  actual  acceptance  by  the  vendee 
with  an  intention  of  taking  the  possession  as  owner.  See  Chit 
on  Cont  390. 

The  acceptance  must  be  proved  by  some  clear  and  unequivocal 
act  of  the  party  to  be  charged.     Snow  v.  Warren^  10  Met  132. 

The  plaintiff  had  not  relinquished  his  lien  upon  the  property  for 
the  price,  4ind  while  th'e  plaintiff  retains  his  lien  there  can  be  no 
acceptance  by  the  defendant  that  will  avoid  the  statute.  Chitty  on 
Cont.  394,  395. 

This  sale  was  not  an  auction  sale  recognized  by  the  laws  of  this 
state.  We  have  no  sales  recognized  as  auction  sales  in  this  state 
except  sheriff's  sales. 

E.  A.  CaJioon  for  the  plaintiff. 

The  plaintiff  did  everything  required  of  him  to  give  the  defend- 
ant full  possession  and  control  of  the  property,  and  the  defendant 
not  only  took  control  of  the  sheep,  but  said  to  the  plaintiff  that  he 
would  risk  the  sheep,  &c  The  time  of  payment  or  credit  was 
extended  to  Saturday  when  the  defendant  promised  to  pay  all 
bills. 

The  acceptance  of  property,  as  a  general  rule,  implies  a  deliv- 
ery. Redington  S^  Co,  v.  Roberts,  25  Vt  686.  In  the  case  of 
Chamberlain  et  ah,  v.  FarVy  23  Vt  270,  the  court  say  in  reference 
to  a  sale  of  straw,  left  in  the  vendor's  bai*n,  to  be  taken  as  the 
vendee  desired,  at  an  agreed  price  for  the  mass,  that  "  in  matters 
of  such  bulk,  all  that  is  necessary  to  constitute  a  delivery  is  that 
the  contract  of  sale  should  be  complete,  the  particular  portion  set 
apart  by  itself,  nothing  more  remains  to  be  done  on  the  part  of  the 
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vendor,  and  the  vendee  agrees  to  take  the  goods  as  thej  are  and 
where  they  are.**  And  Story  on  Sales,  §  276,  says,  that  "  if  a 
final  and  unequivocal  appropriaton  of  the  property  be  implied  from 
the  acts  of  the  parties,  the  statute  is  sufficiently  complied  with.** 

With  reference  to  the  statute  of  frauds,  it  would  seem  that  a  suf- 
ficient memorandum  was  made  to  perfect  the  contract,  and  make  it 
binding,  independent  of  delivery.  This  is  so  unless  a  distinction 
can  be  drawn  between  an  ^auction  and  a  voluntary  public  sale, 
where  the  same  forms  are  adopted,  and  for  such  a  distinction  I  can 
find  no  good  reason.  See  opinion  of  Lord  Mansfield,  JSmersan 
V.  ffeelis,  2  Taunton  46. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  claimed  by  the  defendant  that  there  can  be 
no  recovery  by  the  plaintiff,  because  of  the  statute  for  the  preven- 
tion of  frauds  and  perjuries,  (Comp.  Stat.  chap.  64,)  but  as  ap- 
plied to  the  facts  of  this  case,  the  objection  cannot  be  sustained. 
The  only  controversy  is  in  relation  to  the  sheep.  The  ox-yoke 
had  been  specifically  paid  for.  The  sheep  as  well  as  the  ox-yoke 
were  sold  at  public  auction,  and  the  defendant  bid  them  ofiT  at  the 
prices  charged  in  the  plaintiff's  account.  The  plaintiff  employed 
Roberts  as  his  auctioneer,  and  the  plaintiff  and  the  auctioneer  em- 
ployed one  Gray,  as  a  clerk,  to  keep  an  account  and  record  of  the 
sales.  The  articles  bid  off  by  the  defendant  were  entered  to  him 
by  the  clerk,  at  the  time,  in  a  book  in  which  he  kept  the 
sales,  and  they  were  not  only  struck  off  to  the  defendant  with  hia 
knowledge,  but  also  entered  to  him  by  the  clerk,  and  to  all  this  he 
made  no  objection.  The  sheep  were  by  the  parties  put  into  a  yard 
by  themselves ;  and  before  the  defendant  led,  for  the  reasons  as- 
signed in  the  report,  he  engaged  the  plaintiff  to  keep  the  sheep  for 
him  until  the  following  Saturday.  We  apprehend  there  was  such  a 
delivery  of  the  sheep  as  to  take  the  case  out  of  the  statute.  Not  only 
the  title  passed  to  the  vendee,  but  also  the  possession  of  the  sheep. 
The  vendor  became  the  bailee  of  the  vendee,  and  his  possession, 
by  means  of  the  agreement,  became  the  possession  of  the  vendee, 
and  the  sheep  were  entirely  at  his  risk,  and  were  to  be  maintained 
at  his  expense.  If  the  purchaser  shall  accept  and  receive  part 
of  the  goods  sold,  in  the  language  of  the  statute,  the  case  is  not 
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within  it  See  Comp.  Stat.  chap.  64,  §  2.  The  same  form  of  expres- 
sion is  used  in  the  17th  section  of  the  English  statute  of  Charles 
n.  of  frauds  and  peijuries,  except  the  word  "  actually"  is  inserted 
before  receive,  and  the  decisions  under  that  section  are  of  course 
applicable  to  us. 

It  may  seem,  perhaps,  a  ]^tle  difficQlt  to  recineile  all  the  cases 
which  have  beeiudecided  under  the  English  statute  in  regard  to 
what  shall  constitute  a  delivery  and  what  an  acceptance,  so  as  to 
take  the  case  out  of  the  17th  section  of  the  stAtute.  In  Elmore  v 
Stone,  1  Taunton  457,  the  plaintiff,  who  kept  a  livery  stable  and 
dealt  in  horses,  proposed  to  the  defendant  to  sell  him  a  pair  at  a 
given  price,  but  the  defendant  offered  a  less  price,  which  was  re- 
rejected,  but  at  length  he  sent  word  that  the  horses  were  his,  and 
that  the  plaintiff  must  keep  them  at  livery  for  him,  and  the  plain- 
tiff manifested  his  acceptance  to  this  by  removing  the  horses  out 
of  his  stable  into  another  stable,  and  it  was  held  that  the  plaintiff 
from  that  time  possessed  them  not  as  owner,  but  as  the  bailee  of 
the  vendee,  and  that  after  he  had  consented  to  keep  them  at  livery 
for  the  defendant,  he  could  not  have  retained  them,  although 
he  had  not  been  paid  the  price,  and  that  consequeetly  the  case 
was  not  within  the  statute.  In  that  case,  according  to  the  views 
taken  by  the  court,  the  acts  of  the  parties  were  such  as  clearly  to 
place  the  horses  within  the  power  and  under  the  exclusive  domin>- 
ion  of  the  vendee.  The  case  of  Htndt  v.  Palmer ,  3  B.  &  A.  321, 
is  decided  upon  the  ground  that  there  was  no  acceptance  of  the 
tares  by  the  vendee.  They  were  sold  in  market  by  sample,  and 
though  the  vendee  was  to  send  to  the  vendor's  farm  for  the  tares, 
yet  he,  at  the  time,  refused  to  receive  the  sample  which  was  offered 
him,  and  requested  that  the  tares  might  remain  where  they  were 
until  he  wanted  them,  and  this  was  acceded  to  by  the  vendor.  In 
that  case  it  was  considered  that  no  new  relation  was  created  be- 
tween the  vendor  and  vendee,  and  the  fact  that  the  tares  were  to 
remain  on  the  plaintiff's  farm  till  sent  for,  was  a  part  of  the  con- 
tract It  is  said  that  case  differs  from  Elmore  v.  Stone,  inasmuch 
as,  in  the  latter  case,  the  horses  were  transferred  from  the  sale  to 
the  livery  stable,  and  directed  to  be  kept  at  the  expense  of 
the  vendee,  which  certainly  was  evidence  of  acceptance  by 
him.    We  think  the  ease  now  before  us  is  one  where,  from  the 
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facts  found  by  the  auditor,  the  county  court  might  well  have  in- 
ferred a  reception  and  an  acceptance  of  the  sheep  by  the  vendee, 
which  may  be  regarded,  perlLaps,  as  a  mixed  question  of  fact  and 
law.  After  the  sale,  the  sheep  were  collected  and  put  into  a  yard 
by  themselves  by  the  parties,  and  the  vendor  was  told  by  the  ven- 
dee if  he  would  keep  them  till  Saturday  of  the  same  week,  he 
would  come  then  and  get  them  and  pay  all  bills.  This  was,  in 
effect,  agreed  to  by  the  reply  made,  and  the  plaintiff  has  in  his 
account  charged  for  the  keep  of  the  sheep  for  the  two  days. 

The  county  court  might  then  have  well  inferred  that  the  re- 
lation of  the  parties  was  changed  from  vendor  and  vendee,  to 
that  of  bailor  and  bailed,  and  that  consequently  the  vendee  had, 
in  effect,  both  accepted  and  received  the  property  in^  the  language 
of  the  exception  in  the  statute.  The  plaintiff,  by  agreeing  to 
keep  the  sheep  u^wn  hire,  as  the  bailee  of  the  vendee,  waived  his- 
lien  upon  them  for  the  price,  and  they  were  exclusively  under 
the  dominion  of  the  vendee.  The  possession  of  the  sheep  after 
this,  by  the  vendor,  was  in  the  character  of  an  agent  or  servant  of 
the  defendant 

Here  can  be  no  ground  for  the  defendant  to  claim  a  rescision 
of  the  contract.  Without  considering  the  other  point  in  the  case^ 
we  think  the  judgment  should  be  affirmed. 


George  W.  Carr  v.  E.  &  T.  Fairbanks  &  Co.,  Jhistees  of 

John  Brusat. 

Tnutee  process. 

If  a  person  sammoned  ae  trustee  is  not,  when  summoned,  indebted  to  the  principal 
defendant  in  a  sum  exceeding  ten  dollars,  and  does  not  subsequently,  before 
making  his  disclosure,  become  indebted  to  him  to  that  amount,  he  cannot  be 
charged  as  trustee,  though  there  may  have  been,  during  that  time,  mutual  dealings 
between  them,  upon  which  the  indebtedness  of  the  trustee  would  have  exceeded 
ten  dollars  if  he  had  made  no  payments  alter  being  summoned. 
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Trustee  Process.  It  ^ippeAfed,  from  the  disclosure  of  the 
trustees  that,  at  the  time  of  the  scrrice  of  the  writ  upon  them, 
they  owed  the  principal  defendant  $1.45;  that  the  principal  de- 
fendant and  his  minor  son  had  suhsequentlj  worked  for  them,  and 
that  their  work  amounted  to  over  $50.00 ;  that  a  day  or  two  after 
being  summoned  as  trustees,  they  advanced  to  the  principal  defend- 
ant $24.21  in  cash,  and  had  sold  him  goods  from  their  store,  at  dif- 
different  times,  to  the  amount  of  $41.66.  On  comparing  the  days 
when  the  principal  defendant  worked  with  the  dates  of  the  charges 
of  the  goods  to  him,  it  appeared  that  the  trustees  were  never,  at 
any  time  during  that  jieriod,  indebted  to  him  to  the  amount  of  ten 
dollai*s.  Upon  the  disclosure,  the  county  court,  December  Term, 
1855, — Poland,  J.,  presiding, — ^adjudged  that  the  trustees  were 
not  liable,  and  that  they  be  discharged  with  their  costs. 

Exceptions  by  the  plaintiff. 

iS,  W.  Slade  for  the  plaintiff. 

A  person  summoned  as  trustee  is  liable  for  all  then  in  his  hands, 
and  for  all  that  may  thereafter  come  into  his  hands  beforg  disclo- 
sure ;  and  his  liability  for  what  thus  comes  into  his  hands  is  not 
affected  by  the  fact  that  he  could  not  have  been  adjudged  liable  for 
it  at  the  time  of  his  summons ;  NeweU  v.  Ferris  Sf  Tr,y  16  Vt.  135  j 
SurUmrt  v.  Hicks  ^  Tr.,  17  Vt.  193 ;  Welkr  v.  WeUer  ^  Tr.,  18 
Vt.  55  ;  Spring  v.  Ayer  ^  Tr.,  23  Vt  516 ;  Seymour  v.  Cooper  Sf 
Tr.,  25  Vt.  141 ;  Comp.  Stat.  chap.  32,  §  2. 

the  trustee,  when  the  process  is  served,  becomes  the  depositary 
of  any  and  all  goods,  effects  and  credits  of  the  debtor,  which  he 
then  has,  and  all  which  nmy  come  into  his  hands  up  to  the  time  he 
makes  his  disclosure.  All  effects  and  all  credits,  as  they  come  to 
his  hands,  are  to  be  kept  on  foot,  and  are  confined  and  fastened 
there  until  the  law  determines  to  whom  they  shall  go ;  Lyman  et 
nLv.Orri^  TV.,  26  Vt.  119. 

The  statute  protects  a  trustee  by  giving  him  a  lien  on  the  effects 
or  credits  in  his  hands,  to  the  extent  of  any  debt  due  to  him  from 
the  debtor  before  the  process  was  served,  and  allows  him  to  deduct 
its  amount  and  paly  the  balance  only.  But,  afler  service  of  the 
process,  if  he  sees  fit  to  trust  the  debtor,  he  does  so  at  his  own 
risk,  and  cannot  hold  the  funds  for  such  a  debt,  because  the  plain«> 
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tiff  in  the  trustee  process  has  obtained  a  prior  lien  bj  his  attach' 
ment  of  the  funds  which  he  holds  to  respond  his  judgment.  Any 
transaction  bj  a  trustee,  after  service  of  the  process,  which  oper^ 
ates  as  a  payment,  or  is  intended  to  divert  the  funds  secured  by  the 
attachment,  or  which  is  designed  to  render  the  creditor's  lien  less 
beneficial  to  him,  is  a  fraud  upon  the  creditor  and  upon  the  statute* 
If  there  was  any  probability  that  this  process  would  operate  as 
a  hardship,  or  to  the  disadvantage  of  the  trustees,  they  should  have 
availed  themselves  of  the  provisions  of  the  statute,  enacted  for  the 
relief  of  trustees,  in  cases  where  injuries  to  them  would  be  lik'^ly 
to  ensue  between  the  service  of  the  process  and  the  return  day. 
Comp.  Stat.  chap.  32,  §  75. 

P.  H.  White  for  the  trustees. 

« 

It  appears  from  the  disclosure,  that  neither  at  the  time  of  serv^ 
ing  process,  nor  at  any  time  thereafter  up  to  the  day  of  disclosure, 
were  the  trustees  indebted  to  the  principal  debtor  in  a  sum  exceed- 
ing  ten  dollars.  They  are,  therefore,  entitled  to  be  discharged,  by 
virtue  of  the  Comp.  Stat  chap.  32,  §  72. 

A  person  summoned  as  trustee  may  lawfully  pay  the  principal 
debtor  if  the  debt  is  so  small  that  the  trustee  would  be  discharged 
on  disclosure.  The  trustee  is  under  no  obligation  to  withold  pay- 
ment  on  account  of  the  possibility  that  the  debt  may  be  sufficiently 
increased  to  make  him  chargeable. 

The  principle  for  which  the  plaintiff  contends  would  prohibit  all 
dealings  between  the  trustee  and  the  debtor,  except  such  as  are  for 
the  benefit  of  the  creditor.  Not  so  are  the  authorities.  Seymour 
v.  Cooper,  25  Vt.  141 ;   Worthingtm  v.  Jones  ^  Tr.,  23  Vt  546. 

Sections  75,  76  and  77  of  the  Compiled  Statutes,  chap.  52,  were 
not  designed  for  cases  like  this,  but  for  the  ctccommodcUion  of  the 
trustee,  in  all  cases  where  it  would  be  inconvenient  for  him  to 
attend  at  the  return  day. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  only  question  in  this  case  concerns  the 
trustees.  The  statute  enacts  that  ^  if  the  goods,  effects  and  cred- 
its, in  the  hands  of  the  trustee,  shall  not  exceed  in  value  the  sum 
of  ten  dollars,  the  trustee  shall  be  discharged,  and  shall  recover 
his  costs.** 
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We  learn  from  the  disdosare,  that  neither  at  the  time  this  pro- 
cess was  served,  nor  at  anj  one  time  since,  up  to  the  time  of  the 
disclosure,  were  the  trustees  indebted  to  the  principal  debtor  in  a 
sum  exceeding  ten  dollars* 

The  effect  of  the  statute  is  to  prevent  the  trustee  process  from 
attaching,  where  the  indebtedness  does  net  exceed  ten  dollars ;  and 
if  the  inaebtedness  at  no  time  exceeded  ten  dollars,  there  was  no 
time  in  which  the  attachment  was  operative*  If  the  attachment 
could  not  be  made  operative  at  any  one  time,  we  cannot  see  how 
the  trustees  can  be  made  chargeable,  although  if  they  had  made 
no  payments,  their  indebtedness,  subsequent  to  the  service  of  the 
trustee  process,  might  have  exceeded  ten  dollars. 

Judgment  of  the  county  court  affirmed  with  costs. 


The  Tovtn  of  Lyndon  v.  The  Town  op  Danville,  ApU. 

Settlement  of  alien  horn  paupers. 

An  Alien  bom  dOM  not  have  the  MttJement  in  this  state  whieh  his  ikthf  r  once  bad^ 
if,  before  his  birth,  the  father  removed  into  the  foreign  jurisdiction  where  the  child 
was  bom  and  never  afterwards  retnraed  from  it. 

Appeal  from  an  order  of  removal  of  Israel  Chamberlin,  a  pau- 
per, from  the  town  of  Lyndon  to  the  town  of  Danville.  Flea,  that 
the  town  of  Danville  was  not  the  place  of  the  pauper's  legal  settle- 
ment Trial  by  the  court,  June  Term,  1854, — Poland,  J.,  pre- 
siding,— upon  the  following  case  stated. 

Ralph  Chamberlin,  the  father  of  the  pauper,  was  bom  in  Dan- 
ville, February  27,  1800,  and,  with  his  father  Caleb  Chamberlin, 
had  a  legal  settlement  in  that  town. 

He  married  Lydia  Beebee,  at  Danville,  about  the  year  1822, 
and  some  two  years  subsequently,  removed  to  Stanstead,  in  the 
province  of  Canada  East,  where  the  pauper  was  bom,  in  the  year 
1826.  When  five  or  six  years  of  age,  the  pauper  was  brought  by 
his  mother  to  Lyndon,  Yt,  and  \eh  with  the  family  of  a  Mr.  Ber" 
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niss.  The  mother  did  not  return  to  Canada,  but  remained  mostly 
in  Danville;  and,  about  the  year  1850,  married  her  present  husband, 
Mr.  Northrup.  The  pauper's  father  continued  to  reside  in  Stan- 
stead  until  his  death,  which  occurred  about  the  year  1844.  The 
pauper  had  no  legal  settlement  in  Lyndon.  He  continued  to  re- 
side there  until  1851,  when  he  removed  to  Burke,  remained  there 
one  year,  then  returned  to  Lyndon  and  continued  to  reside  there 
until  his  removal  in  September,  1853. 

Upon  the  foregoing  facts,  the  county  court  decided  that  the  pau- 
per had  a  legal  settlement  in  the  town  of  Danville,  and  was 
therefore  duly  removed,  to  which  the  said  town  of  Danville  ex- 
cepted. 

T,  Howard  for  the  appellants. 

The  father  and  grand-father  of  the  pauper  had  a  legal  settlement 
in  Danville.  If  the  father  had  continued  to  reside  in  Danville 
and  the  pauper  bom  there,  or  perhaps  if  born  in  Canada,  he  would 
have  had  a  settlement  by  derivation  from  his  father.  The  father^ 
Ralph  Chamberlin,  having  removed  from  Danville  to  Stanstead  in 
Canada,  about  the  year  1824,  the  pauper  was  bom  there  in*  1826. 
The  event  shows  that  the  father  removed  to  Canada  with  the  in- 
tent to  remain,  as  he  continued  to  reside  in  Stanstead  until  his 
death  some  20  years  after.  He  therefore  expatriated  himself  so 
far  as  it  was  possible  for  him  to  do  so. 

We  deny  that  the  son  Israel  took,  at  his  birth,  the  settlement  his 
father  formerly  had  in  Danville.  Such  a  doctrine  involves  the 
proposition  that  our  pauper  laws  have  an  extra-territorial  operation, 
not  only  beyond  the  state,  but  beyond  the  United  States ;  and  this, 
too,  when  all  the  parties  are  without  our  jurisdiction,  the  father 
an  alien  by  expatriation,  and  the  son  by  birth;  such  a  proposition  is 
opposed  to  all  analogy  and  all  sound  principle. 

But  it  is  urged  that  the  father  having  once  had  a  settlement  in 
Danville,  that  settlement  continued  until  displaced  by  a  settlement 
gained  in  some  other  town  in  Vermont,  and  that  our  courts  take  no 
notice  of  a  settlement  acquired  abroad,  as  decided  in  Gfeargia  v. 
Grand  Isle^  1  Vt.  464*  We  do  not  controvert  the  doctrine  of  that 
case,  and  perhaps  it  may  be  reasonably  extented  to  a  settlement 
in  Stanstead  or  Cuba.     A  legitimate  consequence  would  be  that  if 
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Ralph  Chamberlin  had  returned  after  any  length  of  time  into  Ver- 
mont, he  would  have  been  rebabitated  to  his  former  settlement  in 
DunyUle,  and  might  have  been  remoyed  thither  from  any  other 
toWTi.  This  was  precisely  the  point  in  the  case  alluded  to.  It  does 
not  appear,  however,  that  the  pauper,  in  that  case,  had  any  family ; 
so  nothing  is  determined  in  respect  to  the  effect  upon  his  wife  or 
children.  There  is  no  doubt  the  same  consequence  Would  result 
to  any  child  bom  in  Danville  before  they  removed  to  Stanstead, 
for  the  doctrine  of  continuando,  is  equally  applicable  to  original  and 
derivative  settlements.  But  the  case  at  bar  differs  very  materially 
from  the  one  refeiTcd  to.  Ralph  Chamberlin  was  fully  and  com- 
pletely an  alien  before  and  at  the  time  of  the  birth  of  the  pauper ; 
and  if  this  was  not  so,  the  very  fact  that  the  pauper  was  bom  in  a 
foreign  government  renders  him  an  alien.  If,  then,  this  pauper 
was  an  alien,  could  he,  and  did  he  succeed  to  a  settlement  in  Dan- 
ville, which  his  father  derived  from  his  grand-father  ? — to  a  settle- 
ment which  his  father  had  removed  from,  and  abandoned  long  before 
the  pauper  was  born  ?  We  insist  the  father  had  no  such  right  or  ben- 
efit to  impart  to  his  son ;  and  if  he  had  the  right  in  himself,  he 
certainly  had  not  the  power,  and  neither  had  our  laws  the  power 
to  impart  such  right  upon  one  born  an  alien.' 

The  supreme  court  of  Virginia  has  decided  "  that  persons  bom 
in  a  foreign  country,  of  parents  also  bom  in  foreign  countries,  are 
not  citizens  of  Virginia,  and  consequently  cannot  inherit  lands 
there,,  although  their  grand-mother  was  a  native  of  Virginia,  and 
removed  to  England  before  the  revolution,  married  there,  and  re- 
sided in  that  country  until  after  the  peace,  when  she  returned  to 
Virginia  and  resided  until  she  died.*'  This  is  carrying  the  princi- 
ple one  step  further  than  is  asked  in  this  case.  United  States  Di- 
gest, Vol.  1,  p  134. 

An  alien  cannot,  by  residence,  gain  a  settlement  in  this  states 
Our  laws  regulating  the  settlement  of  paupers,  are  statutory  reg- 
ulations. They  apply  to  our  own  state  and  her  paupers,  and  have 
no  such  extraordinary  energy  and  power  that  they  can,  and  do 
transmit  a  settlement,  derived  from  a  grand-father,  through  an  alien 
father,  upon  an  alien  son. 

JE.  A,  Oahoon  for  the  appellees. 
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"Was  the  pauper,  Israel  Chamberlin,  lawfullj  removed  from  Lyn- 
don to  Danville? 

The  pauper  had  no  legal  settlement  in  Lyndon  or  elsewhere,  in 
his  own  right ;  hence  he  must  derive  one  first  from  his  father,  if 
the  father  had  one  in  this  state.  Had  his  father,  Ralph  Chamber^ 
lin,  a  settlement  in  this  state  ?  The  facts  stated,  show  he  had. 
Therefore  the  pauper,  by  the  plain  and  express  terms  of  the  stat- 
ute, was  rightfully  removed,  no  matter  what  may  have  been  the 
place  or  circumstances  of  the  pauper  s  birth,  so  lonpj  as  he  was  le- 
gitimate ;  or  where  may  have  been  the  residence  of  his  father,  so 
long  as  he  gained  no  other  settlement  in  the  state,  excepting  the 
one  in  Danville. 

But  it  is  claimed  that  the  pauper,  having  been  bom  in  a  foreign 
jurisdiction,  is  not  a  citizen,  and  therefore  can  have  no  settlement 
in  Vermont.  Our  statute  distinctly  repudiates  such  a  doctrine. 
There  is  no  exception  where  birth  occurs  in  another  state  of 
government  Would  this  be  urged  against  the  pauper,  had  he 
been  bom  in  New  Hampshire  ?  Certainly  not ;  and  yet  it  might 
be  done  with  the  same  reason  as  when  bom  in  Canada.  The  laws 
of  pauperism  are  one  thing,  and  the  laws  of  citizenship  or  natural" 
ization  quite  another ;  they  have  no  connection.  The  former  be- 
long exclusively  to  the  states,  and  are  purely  matters  of  internal 
police,  while  the  latter  are  made  and  regulated  by  the  Federal  Gov- 
ernment for  the  union.  There  are  various  modes  by  which  per- 
sons may  acquire  legal  settlements  without  reference  to  citizenshipy 
as  by  vote  of  towns  admitting  one  to  be  an  inhabitant ;  holding  for 
two  years  certain  town  offices ;  having  a  certain  amount  of  grand 
list,  &c. 

But  it  is  not  tme  that  the  pauper  was  not  a  citizen  of  the  Uni- 
ted States.  He  was  a  citizen.  By  the  4th  section  of  act  of  coti- 
gress,  passed  April  14th,  1802,  it  is  declared,  "  the  children  of  per- 
sons who  now  are,  or  have  been  citizens  of  the  United  States,  shall, 
though  bom  out  of  the  limits  and  jurisdiction  of  the  United  States, 
be  considered  as  citizens  of  the  United  States,  provided  *the  right 
of  citizenship  shall  not  descend  to  persons  whose  fathers  have  never 
resided  within  the.  United  States ;"  2  Kent  p.  52. 

The  pauper's  father,  being  two  'years  of  age  at  the  time  of  the 
passage  of  the  above  act,  was  of  course  then  a  citizen  of  the  Uni' 
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ted  States ;  for  children,  or  minors,  like  women,  are  citizens,  both 
by  common  law  and  by  acts  of  congress,  though  they  are  not  vo- 
ters. His  child,  therefore,  though  born  in  Canada,  was  also  a  cit- 
izen of  the  United  States  by  virtue  of  the  foregoing  act  of  con- 
gress. 

Even  had  his  father  expatriated  himself  and  sworn  allegiance  to 
a  foreign  power,  (and  it  is  yet  doubtful  if  he  can  do  this  without 
the  consent  of  this  government,  which  does  not  appear,)  it  would 
not  vary  the  case  in  the  least.  The  act  makes  no  exceptions  for 
such  contingency. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Redfield,  Ch.  J.  The  majority  of  the  judges  of  the  court,  all 
of  whom  have  heard  the  case,  concur  in  the  opinion  that  an  alien 
bom,  whose  father  never  comes  into  the  state  after  the  birth  of  the 
pauper,  does  not  derive  any  settlement  from  his  father,  although 
his  father,  when  he  left  the  state,  had  a  settlement  in  the  state. 
The  question  is  not  of  any  practical  importance,  the  number  of 
cases  which  it  will  reach  being  very  few.  But  if  I  were  to  deter- 
mine it  myself,  I  should  give  th6  statute  the  same  operation  it  has 
in  other  cases,  and  the  same  which  its  words  imply ;  i.  e.  that  le- 
gitimate children  shall  have  the  settlement  of  their  father.  Wheth- 
er this  should  be  extended  indefinitely  is  perhaps  ques'.ionable. 
"Whether  settlements  could  be  derived  through  aliens  who  never 
resided  in  the  state,  it  is  not  relevant  to  inquire.  But  here  the  pau- 
per is  himself  a  citizen  by  the  act  of  1802,  having  been  born  of 
parents  who  were  citizens  before  the  passing  of  that  act,  and  he  de- 
rives his  settlement  from  a  father  who  was  bom  within  the  state. 
I  think,  therefore,  that  he  was  properly  removed  to  the  settlement 
of  his  father.  If  not,  the  question  might  arise,  whether  he  could 
take  the  settlement  of  his  mother,  she  having  returned  into  the 
state  about  the  time  the  pauper  retumed.  And  embarrassing  ques- 
tions might  arise  in  that  view,  but  the  conclusion  is  that  the  judg- 
ment is  reversed,  and  judgment  upon  the  case  stated  that  the  pau- 
per was  unduly  removed. 
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The  following  opinions  in  this  case  have  been  furnished  to  the  re- 
porter by  judges  Isham  and  Bknnett. 

IsHAH,  J.  The  inquiry,  in  this  case,  arises,  whether  the  pau- 
per, Israel  Chamberlin,  had  his  legal  settlement  in  Danville  to 
which  place  he  was  removed  by  the  order  of  two  justices  from  the 
town  of  Lyndon.  The  Comp.  Stat.  128,  §1,  provides,  «  that  legit- 
mate  children  shall  follow  and  have  the  settlement  of  their  father, 
until  they  gain  a  settlement  of  their  own."  Upon  this  provision  of 
the  statute  this  order  of  removal  was  made. 

Ralph  Chamberlin,  the  father  of  the  pauper,  had  a  legal  settle- 
ment in  Danville.  It  is  not  pretended  that  he  or  the  pauper  has 
ever  acquired,  in  their  own  right,  or  in  any  oilier  manner,  a  legal 
settlement  in  any  other  town  in  this  state.  If  the  case  rested  upon 
those  facts  alone,  it  would  fall  within  the  express  letter  of  the  act ; 
the  pauper  would  have  a  derivative  settlement  in  Danville  from 
his  father,  and  the  order  of  removal  would  have  been  properly 
made.  It  appears  in  the  case,  however,  that  Ralph  Chamberlin 
with  his  family  removed  from  Danville  to  Stanstead,  in  ihe  prov- 
ince of  Canada,  about  the  year  1824 :  that  the  pauper  was  bom  in 
that  province,  and  that  his  father  continued  to  reside  there  until 
his  decease  in  1844.  His  removal  to  Canada  was  not  a  mere 
change  of  domicil  with  the  intention  of  returning,  but  a  permanent 
change  of  his  residence  from  this  to  a  foreign  goveniment.  So  far 
as  he  was  capable  of  doing  it,  it  was  a  renunciation  of  his  duties, 
obligations,  and  allegiance  to  this  state  and  this  country.  It  is  un- 
necessary, in  this  case,  to  inquire  what  relation,  after  his  removal, 
existed  between  him  and  this  country,  or  the  government  to  which 
he  had  removed.  It  may  be  true,  that  if  at  any  subsequent  time 
he  had  returned  to  this  state,  his  settlement  would  have  continued 
in  Danville,  as  his  relation  to  the  state  would  have  revived  and  ex- 
isted the  same  as  if  no  removal  had  been  made.  In  that  event, 
his  settlement  might  have  been  transmitted  to  his  minor  children 
residing  with  him.  But  however  that  may  be,  the  question  still 
remains,  can  this  pauper,  under  our  statute,  have  a  derivative  set- 
tlement from  his  father  in  Danville  when  his  birth  was  in  a  for- 
eign country,  wh^n  his  parents  were  residing  there  at  the  time 
with  no  intention  of  returning,  and  when,  too,  the  residence  of  the 
father  was  continued  in  that  province  until  his  decease. 
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The  intention  of  the  legislature,  in  the  passage  of  the  act  in  re^ 
lation  to  the  settlement  of  paupers,  was  to  make  provision  for  the 
support  of  the  poor  who  are  inhabitants  of  and  who  belong  to  the 
state.     It  is  a  local  regulation,  and  has  no  effect  except  upon  those 
between   whom  and  the  state  there  is  that  relation  which  necessa- 
ilj  exists  between  the  state  and  those  subject  to  its  government. 
Foreigners  and  the  inhabitants  of  other  states,  who  have  never  had 
a  settlement  here,  cannot  claim  the  benefit  of  its  provisions,  as  they 
owe  no  duty  to  the  state  and  the  corresponding  duty  of  protection 
and  support  is  not  due  from  the  state  to  them.     The  provisions  of 
this  statute  should  be  so  construed  as  to  meet  the  ordinary  wants 
of  those  for  whose  benefit  they  were  made,  and  should  be  extended 
to  no  other  cases.     In  the  case  of   Georgia  v.    Grand  Me^  1  Vt 
464,  it  was  held  that  a  settlement  once  obtained  in  this  state  was 
not  lost  by  the  subsequent  acquisition  of  a  settlement  in  another 
state;  and  such  seems  to  be  the  rule  in  New  Hampshire.     The  mi*^ 
nor  children  of  such  parents  would  follow  the  settlement  of  their 
father,  though  bom  in  another  state,  if  during  their  minority  the 
father  removed  into  this  state.     For,  in  the  language  of  Lord  Cran- 
worth  on  the  subject  of  derivative  settlements  in  the  case  of  Adam^ 
son  V.  Barbour,  28  Law  &  Eq.  39,  "  when  we  ascertain  in  what 
soil  the  root  is  fixed,  we  have  at  once  the  soil  with  which  the  branch, 
es  are  connected.*'     That  result.  Judge  Swift  also  remarks,  2  SwifVs 
Dig.  818,  "  would  seem  to  follow  from  the  community  of  privileges 
between  citizens  of  the  several  states."     There  is  no  disposition  to 
question  the  doctrine  as  held  in  the  case  of  Georgia  v.  Grand  Isle^ 
but  the  rule  should  not  be  applied  to  cases  of  this  character.     Such 
a  contingency  could  not  have  been  anticipated  by  the  legislature, 
and  such  a  construction  would  contravene  the  geneial  policy  of  the 
general  act.     Ralph  Chamberlin  could  not  be  regarded  as  a  citi- 
zen, or  an  inhabitant  of  this  state,  or  of  the  United  States,  at  the 
time  of  the  birth  of  this  pauper,  nor  at  any  period  of  his  life  after 
his  removal  to  the  province  of  Canada.     It  is  true  a  temporary  ab- 
sence will  not  divest  one  of  the  character  of  a  citizen  of  the  state 
to  which  he  belongs  ;  but  when  one  removes  to  a  foreign  country, 
settles  himself  there;  and  engages  himself  in  the  trade  and  business 
of  that  country,  the  animus  manendi  is  fully  established ;  and  when 
that  fact  exists,  he  is  stamped  with  the  national  character  of  that 
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country,  and  his  rights  as  a  citizen  of  this  country  are  at  least  sus- 
pended during  that  period.  The  rule  seems  to  follow  from  adjudg- 
ed cases  in  the  courts  of  the  United  States  ;  2  Cranch  120  ;  Gage 
V.  Clarhe,  5  Mason  70  ;  Cooper  v.  GiUnrath,  3  Wash.  C.  C.  546. 
It  cannot  be  regarded  as  an  unreasonable  construction  of  this  act 
to  say,  that  if  the  rights  of  the  father  of  this  pauper,  as  a  citizen  of 
this  state  and  country,  were  lost  or  suspended  by  his  removal  and 
residence  in  Canada,  his  right  to  transmit  a  derivative  settlement 
to  his  children  during  that  period  was  lost  or  suspended  also. 

The  pauper,  during  his  life,  could  be  regarded  only  as  an  alien, 
and  subject  to  all  the  incapacities  of  one.  He  was  under  no  natu- 
ral allegiance  to  this  country,  and  the  correlative  duty  of  protec- 
tion was  not  due  from  this  country  to  him,  except  such  as  is  due  io 
all  aliens  during  the  time  they  are  within  its  jurisdiction.  Justice 
Blackstone,  1  Bl.  Com.  394,  observes  that  ^*  children  of  aliens, 
born  in  England,  are,  generally  speaking,  natural  bom  subjects, 
and  are  entitled  to  all  the  privileges  of  such."  Judge  Swifl,  2 
Swift's  Dig.  618,  says  that  ^*  by  the  common  law,  the  children  of 
private  citizens  bom  abroad  are  aliens."  Chancellor  Kent  has  re- 
marked^  2  Kent's  Com.  1,  that  *^  that  is  the  rale  of  the  common 
law  without  any  regard  or  reference  to  the  political  condition  or  al- 
legiance of  their  parents,  with  the  exception  of  embassadors."  In 
the  case  of  Lynch  v.  Clark,  1  Sandf.  Ch.  R.  584,  639,  it  was  hekl 
that  a  person  bom  in  New  York  of  alien  parents,  during  their  tem- 
porary sojourn  there,  and  who  returned  while  an  infant  with  her 
parents  to  their  native  country,  and  always  resided  there  afterwards, 
was  a  citizen  of  the  United  States  by  birth.  The  doctrine  of  that 
case  Chancellor  Kent  observes,  ".  is  that  of  the  English  common 
law,  and  was  the  law  of  the  colonies,  and  became  the  law  of  each 
and  all  the  states  when  the  declaration  of  independance  was  made, 
and  continued  so  until  the  establishment  of  the  constitution  of  the 
United  States,  when  the  whole  exclusive  jurisdiction  of  the  subject 
of  citizenship  passed  to  the  United  States,  and  the  same  principle 
has  there  remained."  If  the  infant  in  that  case  was  a  citizen  of 
this  country  by  birth  on  a  mere  temporary  sojourn  of  her  parents 
here,  surely  the  pauper,  in  this  case,  must  be  regarded  as  an  alien, 
and  a  subject  of  the  province  of  Canada,  without  reference  to  the 
citizenship  of  his  fisither. 


APRIL  TERM,  1856.  817 

LjnDdon  «.  J>aiiTiU«,  Apt. 

The  question  as  to  the  citisenBhip  of  this  pauper  is  unaffected 
bj  the  act  of  conj!p*e8s,  passed  April  14, 1802,  which  provided  that 
^  the  children  of  persons  who  now  are,  or  have  been  citizens  of  the 
United  States  shall,  though  bom  out  of  the  limits  and  jurisdiction 
of  the  same,  be  considered  as  citizens  thereof."  That  act  is  retro- 
spective in  its  character,  and  has  no  effect  on  children  bom  subse- 
quent to  its  passage.  2  Kent's  Com.  14.  2  Swift's  Dig.  818. 
Neither  is  it  affected  by  the  act  of  congress  of  February  18, 1855, 
as  that  act  was  passed  after  the  decease  of  the  pauper,  which  oc- 
curred during  the  winter  of  1853-4,  as  well  as  after  the  decease 
of  the  pauper's  father ;  and  the  act  itself  applies  only  to  those  per- 
sons whose  parents  were  citizens  of  the  United  States  at  the  time 
of  their  birth.  The  pauper  was  therefore  an  alien  at  the  time  of 
his  birth,  and  remained  so  to  the  time  of  his  decease,  and  was  as 
incapable  of  having  a  derivative  settlement  in  this  state  from  his 
father,  as  he  was  incapable  of  obtaining  a  settlement  by  residence. 
If  this  pauper  derived  a  settlement  in  that  manner  in  Danville, 
then,  upon  the  same  principle,  his  children,  if  he  left  any,  would 
derive  a  similar  settlement,  though  he  had  lived  and  his  children 
were  bom  in  Canada,  and  that  right  of  derivative  settlement  in 
Danville  would  be  transmitted  finom  generation  to  generation 
among  those  who  are  aliens,  and  who  are  under  a  natural  alleg- 
iance to  other  governments.  There  is  no  place  where  sucli  a  con- 
sequence can  be  arrested  when  that  constraction  of  the  act  is  ap- 
plied to  a  case  of  this  character.  Such  consequences  could  never 
have  been  intended  by  the  legislature  in  making  provision  for  the 
poor  of  this  state,  and  such  construction  is  deemed  unwarranted  by 
the  letter  or  spirit  of  the  act.  I  think,  therefore,  the  pauper  was 
unduly  removed,  and,  upon  the  facts  in  the  case  as  agreed  upon  by 
the  parties,  the  judgment  of  the  county  court  should  be  reversed, 
and  judgment  rendered  for  the  defendant 


Bennstt,  J.  It  is  hardly  necessary  that  I  should  add  anything 
in  this  case;  but  it  appears  to  me  to  extend  the  statute  which  enacts 
that  ^  legitimate  children  shall  foUow  and  have  the  settlement  of 
their  father  until  they  gain  a  settlement  of  their  own,"  to  a  case 
like  the  present,  would  be  to  extend  it  to  all  ponible  oases  indefi* 
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nitely,  and  if  this  pauper  took  a  derivative  settlement  in  Danville 
from  his  father,  I  see  not  why  the  alien  bom  children  of  this  pan- 
per  might  not  claim  through  him  a  settlement  in  Danville  also. 

It  appears  to  me  that  it  is  going  far  enough  to  hold  that  a  child 
bom  in  another  sister  state  of  a  father  having  at  the  time  his  dom- 
icil  in  such  state,  shall  take  the  settlement  of  his  father  in  this 
state,  if  he  have  one.  This  may  arise  from  the  community  of  priv- 
ileges between  citizens  of  the  several  states,  but  if  the  father  had 
been  a  foreigner,  the  place  of  birth  of  the  child  would  have  been 
its  place  of  settlement. 

In  the  case  now  before  us  the  pauper  was  bom  an  alien  to  all 
intents  and  purposes.  He  could  claim  no  personal  rights  or  privi* 
leges  at  the  hands  of  the  state  or  the  general  government,  and 
he  owed  to  neither  government  any  duties  growing  out  of  an  al- 
legiance. The  father  removed  from  this  state  about  the  year 
1824,  and  lived  in  Canada  up  to  the  time  of  his  death  in  1844, 
having  in  that  government  a  fixed  residence,  and  without  any  in- 
tention of  returning  to  the  States,  and  during  that  time  the  pau- 
per in  question  was  bom.  I  do  not  apprehend  it  is  necessary  to 
decide  what  the  effect  of  this  removal  of  the  father  from  this 
state  to  Canada,  under  the  facts  which  attend  this  case,  would 
have  upon  his  own  settlement  It  might  if  it  was  necessary,  to 
say  the  least,  be  claimed  with  great  plausibility  that  a  citizen  might 
in  good  faith  adjure  his  country,  and  that  the  assent  of  his  gov- 
ernment would  be  presumed,  if  there  was  no  statute  reguladon 
upon  tlfe  subject,  and  that  he  should  be  deemed  thereby  to  be 
denationalized. 

Our  naturalization  laws  all  seem  to  be  founded  upon  that  basis, 
and  it  might  well  be  inquired  whether  this  is  not  to  be  treated,  at 
the  present  day,  as  the  practical  and  fundamental  American  doc- 
trine on  this  subject  I  should  apprehend  that  if  the  father  was 
to  be  treated  as  denationalized,  it  would  follow  that  there  was  on 
his  part  a  perpetual  abandonment  of  his  previous  settlement  in 
the  town  of  Danville,  and  of  all  his  rights  and  privileges  as  an 
American  citizen,  and  that  it  could  not  be  maintained  that  upon 
his  subsequent  return  to  this  state,  hia  settlement  in  Danville  would 
be  revived.  But  we  are  not  called  upon  to  consider  what  would 
have  been  the  eflfect,  if  any,  of  the  father's  return  to  this  state, 
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upon  his  own  settlement,  or  upon  that  of  the  pauper.  It  is  a  com 
mon  principle  that  a  foreign  parent  cannot  communicate  a  settle- 
ment to  a  chUd,  and  I  am,  at  all  events,  satisfied  to  treat  the  father 
in  this  case  as  qtuui  a  foreign  parent,  and  that  he  did  not  and 
could  not  communicate  a  settlement  in  this  state  to  this  child  born 
an  alien. 

This,  as  it  seems  to  me,  accords  with  a  sound  construction  of  the 
statute.'  When  the  statute  says  the  child  shall  have  the  settlement 
of  the  &ther  until  he  gains  a  settlement  of  his  own,  it  would  seem 
to  me  not  to  be  the  intention  to  include  alien  bom  children,  who 
could  not  gain  a  settlement  by  a  residence  in  a  town,  and  I  have 
some  doubt  whether  aliens  should  be  considered  as  included  in  the 
general  terms  "  every  person,"  and  "  any  person,"  in  those  sections 
of  the  statute  which  provides  for  the  gaining  of  a  settlement  by 
other  means. 

Although  the  views  of  all  the  members  of  the  court  are- not  the 
same  in  relation  to  this  case,  yet  I  think  the  defendant  town  is  en- 
titled to  a  judgment,  that  the  pauper  was  unduly  removed. 


John    Doolittle,   Lucius    Doolittle,  John   Marsh  and 
Fanny  Marsh,  Ms  vnfe,  v.  Bela  Holton. 

License  to  administrator  to  sett  real  estate.    Presumptions, 

Circnmstanoes  under  and  from  which  the  granting,  by  the  probate  court,  of  an 
order  or  licenie  to  an  administrator  to  sell  real  estate,  and  the  regularity  of  the 
proceedings  of  the  probate  court,  and  of  the  administrator,  In  reference  thereto, 
may  be  presumed,  in  the  absence  of  any  original  or  record  eridence  respecting  it. 

Ejectment  for  lands  in  Lyndon  which  were  set  out  to  the 
widow  of  Jesse  Doolittle,  as  her  dower  in  his  estate,  on  the  11th  of 
October,  1809.  It  appeared  that  the  widow,  Eunice  Doolittle,  died 
in  1848,  and  the  plaintiffs  claimed  the  reversion  as  heirs  of  the 
said  Jesse  Doolittle.    The  defendant  claimed  under  a  deed  from 
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Nathaniel  Jenks,  administrator  ck  bonis  nan  upon  the  estate  of 
the  said  Jesse,  to  Oliver  Doolittle,  dated  April  30th,  1810,  whidi 
purported  to  convey,  with  other  lands,  the  reversion  of  the  widow's 
dower.  At  the  same  date  the  widow,  it  appeared,  conveyed  her 
interest  in  the  premises  to  the  said  Oliver  Doolittle,  from  whom 
there  was  a  regular  chain  of  conveyances  to  the  defendant.  The 
rights  of  the  parties  depended  upon  the  validity  of  the  administra- 
tor's deed,  above  referred  to,  which  the  plaintiffs  claimed  was  in- 
valid, for  want  of  a  previous  license.  The  cause  was  tried  by 
jury,  in  the  county  court,  at  the  June  Term,  1854, — Feck,  J., 
presiding. 

It  appeared  that  Jesse  Doolittle  died  intestate  in  1807,  and  that 
administration  upon  his  estate  was  granted,  during  that  year,  to 
Biverius  Burt,  who,  on  the  19th  of  February,  1808,  was  licensed  to 
to  sell  the  real  estate  of  the  intestate,  but  on  the  11th  of  October, 
1809,  he  resigned,  and  was  discharged  as  administrator,  without 
having  sold  the  real  estate ;  and  on  the  same  day  Nathaniel  Jenks 
was  appointed  administrator  de  bonis  non^  who  aflerwards,  on  the 
dOth  of  April,  1810,  sold  and  deeded  the  two-thirds  of  the  home 
farm,  which  was  not  set  off  to  the  widow,  together  with  the  rever- 
sion of  the  other  third,  (being  the  premises  sued  for,)  to  Oliver 
Doolittle,  and  on  the  20th  of  the  following  November,  made  a  re- 
turn of  said  sale  to  the  probate  court,  which  was  received  by  that 
court  and  ordered  to  be  recorded.  From  the  inventory  of  the 
estate  which  was  returned  to  the  probate  court,  and  the  report  of 
the  commissioners,  it  appeared  that  the  claims  allowed  exceeded 
the  value  of  the  personal  property  appraised ;  and  the  testimony 
on  the  part  of  the  defendant  showed  that  Oliver  Doolittle  and  the 
successive  grantees  under  him,  had  beon  in  the  continued  occu- 
pation of  all  the  premises  described  in  his  deed,  since  its  date, 
claiming  title  under  it ;  and  that  at  the  period  of  time  embraoed  in 
the  settlement  of  said  estate  and  before,  and  also  for  some  time 
after,  the  proceedings  in  the  probate  court  where  this  estate  was 
settled,  were  kept  very  loose, — and  that  in  many  cases  of  sales  of 
real  estate  during  that  period,  which  were,  in  &ct,  made  under 
proper  orders,  the  orders  of  sale  were  not  recorded,  nor  were  any 
proper  entries  made  by  said  court  in  relation  to  them. 

The  plaintiffc  insisted,  and  requesified  the  court  so  to  ehaige,  tbit 
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no  title  to  the  premises  was  oonvejed  by  the  deed  of  Nathaniel 
Jenksy  as  administrator,  because  there  was  no  license  to  said  Jenks 
to  sell,  and  he  could  not  legally  act  under  the  license  of  the  first 
administrator,  and  no  proof  of  any  necessity  for  the  sale,  and  no 
proof  of  any  bond  given  by  Jenks  to  account  for  the  proceeds  of 
such  a  sale.    The  court  declined  so  to  charge,  but  told  the  jury 
that  it  was  necessaiy,  in  order  to  render  the  said  administrator's 
deed  Talid  and  operative  to  convey  any  title,  that  they  should  find, 
from  the  evidence,  that  an  order  to  sell  the  real  estate  in  ques- 
tion, including  the  widow's  dower,  was,  in  fact,  regularly  made  by 
the  probate  court,  af^er  adjudging  it  necessary,  previous  to  the  sale 
and  date  of  the  deed,  and  that  the  sale  was  madi  and  deed  execu- 
ted by  the  administrator,  in  pursuance  of  such  order,  and  in  con* 
formity  with  it ;  and  also  find  that  such  order  of  sale  was  granted 
to  Nathaniel  Jenks,  after  his  appointment  as  administrator, — and 
that  he  had  no  power  to  sell  under  an  order  or  license  granted  to 
the  former  administrator.    The  court  alluded  to,  and  commented 
upon  the  evidence  in  the  case  relative  to  the  question  whether 
such  facts  existed  as  would  authorize  the  probate  court  to  grant 
license  to  sell  the  real  estate  in  question,  and,  upon  the  question 
whether,  in  fact,  the  probate  court  regularly  made  such  order,  or 
granted  such  license, — and  upon  the  question  whether  the  admin* 
istrator  regularly  proceeded  under  it; — and  told  the  jury  that  these 
were  questions  of  fact,  for  them  to  find  from  the  evidence  in  the 
case  j-'-and  that  it  was  for  them  to  say  whether  the  evidence  was 
sufficient  or  not ;  and,  in  commenting  upon  the  evidence,  the  court 
told  the  jury  that,  inasmuch  as  the  plaintifis  had  no  right  of  action 
till  1848,  to  recover  the  premises  in  question,  on  account  of  the 
widow's  life  estate,  the  mere  lapse  of  time,  even  coupled  with  the 
fact  that  the  defendant,  and  those  under  whom  he  claimed,  under 
the  administrator's  deed,  had  been  in  possession  for  many  years, 
would  raise  no  presumption  against  the  plainti£fs,  nor  furnish  any 
evidence  of  the  facts  necessary  to  give  validity  to  the  administra- 
tor's deed,  if  no  other  lands,  except  such  as  were  covered  by  the 
widow's  dower,  had  been  included  in  the  sale  and  administrator's 
deed ;  but  that,  as  it  appeared  that  other  lands  of  the  estate,  not 
covered  by  the  widow's  dower,  were  included  in  the  administrator's 
deed,  and  that  such  other  lands  had  been  held  and  possessed  under 
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the  same  deed  from  the  administrator,  adversely  to  the  heirs,  and 
without  any  claim  on  the.  part  of  the  heirs,  for  so  great  a  length  of 
time,  it  was  evidence  tending  to  raise  a  presumption  in  favor  of  the 
validity  and  regularity  of  the  proceedings  in  the  probate  court,  and 
the  sale  by  the  administrator ; — and  that  this  evidence  might  be 
weighed  by  the  jury  with  the  other  evidence  in  the  case,  although 
no  order  or  license  of  sale  by  the  probate  court,  to  Jenks,  appeared 
in  the  records  or  proceedings  of  that  court ;  and  the  court  also  told 
the  jury  that  it  was  claimed  by  the  plaintiffs'  counsel  that»  as  there 
was  an  order  of  sale  to  Burt,  the  former  administrator,  and  no  or^ 
order  to  be  found  to  Jenks,  the  presumption  was,  that  Jenks  acted 
under  such  formef  order,  and  that  this  furnished  some  ground  for 
such  presumption, — and  tliat,  if  they  found  that  this  presumption 
was  warranted,  when  taken  in  connection  with  the  whole  evidence 
on  the  point,  their  verdict  should  be  for  the  plaintiffs ;  that  on  the 
one  hand,  it  was  not  necessary  for  the  defendant  to  prove  the  facts 
necessary  to  give  validity  to  tha  deed  of  the  administrator,  by  pos- 
itive and  direct  testimony,  after  such  lapse  of  time ; — ^but,  on  the 
other  hand,  it  was  not  enough  for  the  defendant  to  prove  such  facts 
as  barely  rendered  it  possible  that  such  facts  existed,  and  such  pro- 
ceedings were  had,  as  would  render  the  administrator's  deed  valid ; 
bat  he  must  go  further,  and  prove  such  facts  and  circumstances  as 
were  so  far  inconsistent  with  the  idea  that  the  sale  was  irregular, 
and  void,  as  to  warrant  the  jury  in  finding  it  proved  that  such  facts 
existed,  and  that  such  proceedings  were  actually  had  in  the  probate 
court,  as  were  necessary  to  render  the  administrator's  sale  regular 
and  valid. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as  given, 
the  plaintiff  excepted.    Verdict  for  the  defendant. 

G.  C.  Cahoon  for  the  plamtiffs. 

for  the  defendant 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Redfield,  Ch.  J.  This  case  has  been  a  good  deal  examined 
by  the  court  at  the  former  hearings.     The  only  difficulty  which 
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seemed  ever  to  exist,  as  matter  of  fact,  in  regard  to  the  regularity 
of  the  administrator's  sale,  was  as  to  the  license  in  fact  being  issued 
to  the  administrator  de  bonis  non.  One  appearing  of  record  to  the 
first  administrator,  and  none  to  the  second,  raises  a  very  natural 
doubt  whether  the  sale  was  not,  in  fact,  made  upon  the  former 
license.  The  necessity  of  some  sale  of  real  estate  seems  to  have 
been  apparent,  from  the  debts  exceeding  the  amount  of  the  per- 
sonalty. The  probate  court  did  order  a  sale  of  the  real  estate,  t.  e., 
the  farm  in  question,  in  general  terms.  This  would  be  a  sufficient 
ground  from  which  to  presume  the  necessity  of  the  sale.  Indeed^ 
after  such  an  order,  and  the  actual  sale,  we  should  scarcely  allow 
an  inquiry  into  the  foundation  of  such  an  ordef.  That  being  a 
matter  within  the  exclusive  jurisdiction  of  the  probate  court, 
unless  the  order  showed,  upon  its  face,  that  it  was  made  for  some 
other  purpose  than  the  payment  of  debts,  or  when  other  means 
sufficient  existed,  we  should,  I  think,  not  allow  the  jurisdiction  to 
be  defeated,  by  proof  out  of  the  record.  And  all  deficiencies  in 
the  recitals  of  the  order  will  be  supplied  by  intendment. 

And,  as  it  was  competent  for  the  court  of  probate  to  sell  the 
whole  real  estate,  the  same  being  difficult  of  division,  if  they 
deemed  it  expedient  or  conducive  to  the  interest  of  the  estate,  a 
general  order  of  sale  of  this  real  estate  being  made,  and  the  whole 
being  sold,  it  should  be,  perhaps,  presumed  that  the  sale  proceeded 
upon  such  judgment  and  discretion  of  the  probate  court,  or,  upon 
the  necessity  of  selling  the  whole  for  some  sufficient  reason. 

If  a  license  to  sell  be  shown,  it  will  be  presumed  to  have  been 
upon  sufficient  previous  notice,  and  the  other  preliminary  proceed- 
ings to  have  been  regular,  the  bond  and  oath  of  office,  &c.,  as  in 
other  cases.  The  presumption,  omnia  rite  acta,  applies  with  espe- 
cial force  to  the  proceedings  of  courts  of  probate.  And,  after  so 
great  a  lapse  of  time,  although  we  cannot  make  any  presumption 
against  the  plaintiffs,  on  the  ground  of  possession  merely,  we  cer- 
tainly should  be  at  liberty  to  take  into  account  the  enhanced  diffi- 
culty of  showing  the  true  state  of  the  facts,  as  they  existed  at  the 
time,  and  the  imperfect  manner  in  which  the  business  is  known  to 
have  been  transacted,  at  that  early  day,  and  the  probability  that  if 
such  an  order  had  existed,  it  might  not  have  been  recorded  or  pre- 
servedy  and  the  extreme  improbability  that  if  such  an  order  had 
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existed,  and  had  not  been  recorded  or  preserved,  that  its  existence 
could  now  be  shown. 

No  part  of  the  evidence  admitted  in  the  trial  in  the  count7  court 
is  speciallj  objected  to.  It  is  said  it  is  slight,  circumstantial  and 
fanciful,  in  general  terms.  But  when  we  come  to  examine  it  in 
detail,  and  to  look  into  the  charge  of  the  court,  it  seems  to  us  the 
trial  was  managed  with  very  considerable  care  and  circumspectioii. 
It  may  be  true  that  the  jury  have  found  the  fiM^t  of  a  license  to 
Jenks  upon  very  slight  grounds,  and  that  the  rules  for  weighing 
the  evidence  given  to  the  jury  are  calculated  to  make  the  most  of 
it.  We  think  that  is  so,  and  we  think  it  commendable,  both  in  the 
court  and  jury.  It  is  certainly  very  much  to  be  regretted,  that 
after  such  a  lapse  of  time,  when  there  is  every  reason  to  believe 
that  the  administrator  accounted  for  the  avaOs  of  the  whole  sale, 
and  thus  the  price  of  the  land  came,  very  obviously,  to  the  use  of 
the  heirs,  that  any  technical  defect  in  proceedings  should  defeat  the 
title,  and  bring  loss  and  ruin  upon  those  who  have  trusted  to  the 
regularity  of  these  judicial  sales. 

We  could  not,  we  think,  surest  any  improvement  in  the  mode 
in  which  the  county  court  have  carried  out  the  purpose  of  this 
court,  in  granting  the  new  trial  ;*  and,  the  result  is  certainly  one 
which  might  have  been,  and  perhaps  ought  to  have  been  expected. 

Judgment  affirmed. 


•See  same  casty  26  Vt.  588. 


Jambs  Mobse  v.  Timothy  Wetmouth. 

Trespass  in  repairing  highway.     Construction  of  deed.     Suhnit- 

ting  it  to  the  jury. 

The  deftndaat,  for  the  parpoee  of  widening  a  side-hill  highway  upon  the  plaintifffs 
land,  drew  stone  and  dumped  them  on  the  lower  side  of  the  road  so  that  some  of 
them  rolled  down  against  and  through  the  plaintiiT's  fiince  into  his  field.  The 
widening  of  the  road  was  neoeMaty,  and  waa  done  in.  a  proper  and 
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Duuuier,  with  the  approval  of  the  highway  sureyor.    HbUj  that  the  defendant 

was  not  liable  to  the  plaintiiT  in  an  acUon  of  trespass  for  so  doing. 

The  construction  of  a  deed  shonld  not  be  submited  to  the  decision  of  the  Jury  with* 
oat  limitation  or  restriction,  or  specific  instruction  in  reference  to  it.  But  if  it  is, 
and  they  gire  it  a  correct  construction,  a  new  trial  will  not  be  granted. 

A  deed  of  ''  a  part  of  lot  No.  17,"  "  laying  in  the  N.  £.  comer  of  said  lot,  and  is  that 
part  of  said  lot  which  lays  on  the  north  side  of  the  road,"  and  an  exception  in  a 
deed  of  lot  No.  17  to  another  person,  of  the  same  date,  of  that  part  of  it "  which 
lays  on  the  north  side  of  the  road  at  the  N.  £.  comer  of  said  lot,  estimated  at 
about  three-fourths  of  an  acre,'*  constraed  as  conveying  and  excepting  not  only 
the  north-east  comer  piece  but  also  a  small  strip  on  the  north-easterly  side  of  a 
road  ranning  from  the  south-east  to  the  north-west  over  said  lot  but  separated 
from  the  N.  £.  corner  piece  by  a  curve  in  the  road,  which  ran  for  a  short  distance 
upon  the  easterly  line  of  the  lot. 

Trespass  on  the  freehold.  Plea,  the  general  issue ;  trial 
by  jury,  June  Term,  1855, — Poland,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  show  that  in  the  summer 
of  1853,  the  defendant  drew  several  loads  of  small  stone  from  his 
fields  upon  the  highway  running  through  the  plaintiff's  farm,  and 
where  it  run  along  upon  a  side-hiU,  and  turned  them  off  the  lower 
side  of  the  road ;  and  that  some  of  the  stone  rolled  down  against 
the  plaintiff's  fence,  and  some  rolled  through  the  fence  into  his 
fields, — and  that  some  of  them  were  piled  or  thrown  off  opposite, 
and  obstructed  a  bar-way  to  the  fields,  and  that  the  plaintiff  was 
compelled  to  remove  them. 

The  defendant's  evidence  tended  to  prove  that  the  highway  at 
this  point  was  very  narrow  and  unsafe,  and  that  it  was  necessary 
and  proper  to  make  said  road  wider,  and  that  the  piling  of  small 
stones  upon  the  lower  side  of  the  road  ivas  a  proper  mode  of 
widening  and  repairing  the  same;  that  after  the  defendant  had 
drawn  and  placed  two  loads  of  stone,  he  applied  to  the  surveyor  of 
the  district,  who  approved  of  what  had  been  done,  and  told  him  he 
might  draw  more  stone  and  place  there,  but,  as  the  taxes  were  all 
expended,  he  must  do  it  without  charge  to  the  district ;  and  that 
afler  this  the  defendant  drew  four  or  five  loads  more  and  placed 
them  on  the  lower  margin  of  the  road ; — ^and  that,  in  a  few  days 
afler  this,  the  selectmen  of  Waterford  ordered  a  sum  ot  money  to 
be  laid  out  on  the  road  at  this  same  point,  in  widening  it  further, 
and  in  covering  up  the  stone  the  defendant  had  placed  there  with 
earth,  and  that  bat  very  few  stones  rolled  down  against  the  plain- 
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tiff's  feiice,  and  that  no  damage  was  done  thereby,  and  that  the 
bar-way  was  obstructed  by  what  was  done  by  the  selectmen,  and 
not  by  him. 

The  court  charged  the  jury  that,  if  the  road  was  unsafe  at  this 
point,  by  reason  of  its  being  .narrow,  with  a  declivity  on  the  lower 
side,  and  the  placing  of  the  stones  there  was  a  proper  method  of 
repairing  the  road,  and  was  done  by  the  defendant  for  that  purpose, 
and  in  a  proper  and  reasonable  manner,  and  was  approved  by  the 
highway  surveyor  or  selectmen,  that  the  defendant  would  not  be 
liable  to  the  plaintiff;  and  that  for  the  two  loads  of  stone  placed 
there  before  any  application  to  the  surveyor,  if  they  were  placed 
there  properly  for  the  necessary  repair  of  the  road,  the  defendant 
would  not  be  liable,  if  it  was  subsequently  approved  of  by  the 
surveyor. 

The  plaintiff  read  in  evidence  a  deed  from  George  Alexander 
to  himself,  dated  February  25,  1841,  of  lot  No.  4  in  the  7th  range 
and  lot  No*  17m  the  6th  range,  ^  except  that  part  of  said  lot  No. 
17  which  lays  on  the  north  side  of  the  road  at  the  north-east  cor- 
ner  of  said  lot,  estimated  at  about  three-fourths  of  an  acre.''  The 
defendant  also  read  in  evidence  a  deed  from  the  said  George  Alex- 
ander to  himself,  dated  the  same  25th  of  February,  1841,  of  "a 
part  of  lot  No,  17,"  ♦  *  "laying  in  the  north-east  comer  of  said 
lot,  and  is  that  part  of  said  lot  which  lays  on  the  north  side  of  the 
road."  Both  parties  introduced  plans  of  their  fanns,  which  adjoined 
each  other,  showing  the  relative  location  of  said  land,  and  the  loca- 
tion of  the  highway,  and  of  that  portion  of  lot  No.  17  which  lay  upon 
the  north  or  east  side  of  the  highway  in  question,  both  which  plans 
were  referred  to  by  the  bill  of  exceptions.  The  plaintiff  proved 
that  near  the  southern  termination  of  that  part  of  lot  No.  17  lying 
on  the  easterly  side  of  said  highway,  the  defendant  had  cut  and 
cleared  away  some  small  trees  and  brush,  partly  between  the  trav- 
elled path  of  the  road  and  the  defendant's  fence,  and  partly  in  the 
defendant's  fields,  as  enclosed  by  his  fence, — ^and  claimed  that  the 
portion  of  lot  No.  17  deeded  by  Alexander  to  the  defendant  did  not 
include  the  strip  upon  which  said  trees  were  cut,  but  was  restricted 
to  the  triagular  portion  directly  at  the  north-east  comer  of  the  lot. 
The  court  submitted  it  to  the  jury  to  determine  from  the  language 
of  the  deeds,  and  the  condition  and  location  of  the  land,  what  was 
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intended  to  be  conveyed, — ^whether  onlj  the  triangular  portion  in  the 
north-east  comer,  or  that  and  the  strip  below,  upon  that  side  of  the 
road,  upon  which  the  trees  were  cut.  The  jury  returned  a  verdict 
for  the  defendant.     Exceptions  by  the  plaintiff. 

From  the  plan  which  came  into  the  hands  of  the  reporter  it  ap- 
peared that  the  course  of  the  east  line  of  lot  No.  17  was  N.  23  deg. 
W.,  and  that  the  highway  from  the  east  struck  said  east  line  between 
fifty  and  sixty  rods  southerly  from  the  north-east  comer  of  the  lot, 
and  thence  run  northerly  on  said  east  line,  but  bearing  to  the  west- 
erly so  that  it  left  it  about  sixteen  rods  noi*th  of  the  point  where  it 
first  struck  it,  and  continued  to  bear  westerly  for  the  distance  of 
about  ten  rods  further,  and  then  curved  easterly,  so  as  to  come  in 
contact  with  the  east  line  of  the  lot  about  five  or  six  rods  further 
north,  and  then  run  upon  the  line  about  four  rods,  and  left  it  at  a 
point  about  twenty  rods  south  of  said  north-east  comer,  taking  a 
more  north-westerly  course  and  striking  the  north  line  of  the  lot 
about  fifteen  rods  west  of  said  north-east  comer.  The  north-east- 
oomer  of  the  lot  cut  ofi  by  the  road  contained  about  one  hundred, 
and  the  piece  in  dispute  not  over  from  ten  to  twelve  rods  of  ground, 
its  greatest  width  not  exceeding  one  rod,  and  tapering  from  that  to 
a  point  about  ten  rods  distant  in  one  direction,  and  from  five  to  six 
rods  distant  in  the  other.  The  defendant  >owned  the  land  east  of 
both  pieces,  which  were  about  four  rods  apart,  being  separated 
from  each  other  by  the  passing  of  the  road  over  said  east  line  as 
before  mentioned. 

for  the  plaintiff. 


The  court  erred  in  submitting  to  the  jury  what  was  conveyed  by 
the  deed  from  Alexander  to  the  defendant.  The  deed  is  definite  in 
terms,  and  fully  describes  what  was  conveyed.  Exr.  of  Stevens  v. 
BoUtster,  18  Vt.  294. 

The  defendant  had  no  right  to  make  any  improvement  upon  the 
road  unless  by  direction  of  the  surveyor  or  selectmen.  And  the 
stone  drawn  and  rolled  down  against  the  plaintifi*'s  fence  and  into 
his  field  by  the  defendant,  before  being  ordered  by  the  surveyor  or 
selectmen,  was  a  trespass. 

S.  W.  Slade  for  the  defendant. 

There  can  be  no  question,  from  the  situation  of  the  land  con 
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▼eyed,  and  from  the  language  of  the  oonyejances,  but  that  the 
grantor  as  weU  as  both  these  parties  intended  that  the  phiintiff 
should  take  by  his  deed  the  land  upon  the  south  side  of  the  high<- 
waj,  and  the  defendant  what  was  upon  the  north  side  of  it,  and 
that  the  highway  should  be  the  line  between  them.  The  identity 
of  the  land  conveyed,  and  the  actual  extent  of  disputed  boundaries, 
are  always  questions  for  the  jury.  Bodget  v.  Strang,  10  Vt  247; 
Preston  y.  Robinson  4*  Ross,  24  Vt  583 ;  4  Greenleaf 's  Cruise  on 
Real  Property  242,  note. 

As  to  the  repairs  made  by  the  defendant  with  the  stones,  the 
jury  have  found  that  the  road  at  this  point  was  unsafe,  and  that 
the  stones  were  put  there  for  the  purpose  of  repairing  it,  and  that 
the  work  was  done  in  a  proper  and  prudent  manner.  When  an 
inhabitant  of  a  town  repairs  a  highway  just  as  the  town  is  in  duty 
bound  to  do  it,  he  should  be  regarded  as  acting  in  behalf  of,  and 
for  the  benefit  of  the  town.  But  if  the  assent  of  the  surveyor  was 
necessary  in  order  to  justify  the  defendant  in  making  these  repairs^ 
his  subsequent  ratification  of  the  act  is  equivalent  to  a  previous 
authority.  It  is  well  settled  that  an  act  performed  for  another  by 
a  person  without  any  prior  authority  becomes  the  act  of  the  prin- 
cipal if  he  subsequently  approves  and  adopts  it  He  thereby  con* 
firms  it  and  makes  the  act  his  own.  Culver  v.  Ashley,  19  Pick.  300, 
303;  1  American  Leading  Cases  569  and  note  572-^3-4;  Story  on 
Agency,  §  242-244. 

The  opinion  of  the  court  was  delivered,  at  the  circuit  session  in 
September,  by 

Redfield,  Ch.  J.  I.  The  question  made  by  the  plaintiff  in 
regard  to  the  two  loads  of  stone  drawn  by  the  defendant  and 
placed  upon  the  road  before  consulting  the  highway  surveyor,  as 
the  jury  were  required  to  find  that  it  was  properly  done,  and  done 
with  a  view  to  remedy  a  defect  in  the  road,  and  was  approved  and 
adopted  subsequently  by  the  surveyor,  it  seems  to  us  the  transaction 
should  be  regarded  in  the  same  light  as  if  it  had  been  previously 
directed  by  the  surveyor,  and  that  there  was  no  just  ground  for 
claiming  damages  of  the  defendant  in  an  action  of  trespass,  as  if 
it  were  a  mere  tort ;  or,  indeed,  under  the  finding  of  the  jury,  for 
claiming  damages  at  all. 
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n.  In  regard  to  the  constructioii  of  the  deed  being  submitted  to 
the  jury  without  limitation  or  restriction,  and  without  specific  in- 
struction, the  jury  being  required  merely  to  give  it  such  a  construc- 
tion as  they  judged  the  parties  intended,  it  was  no  doubt  error.  We 
have  had  occasion  to  speak  upon  this  subject  so  frequently,  and  it 
is  so  obvious  and  so  familiar  a  principle  of  the  law,  that  it  seems 
almost  useless  to  use  many  words  upon  the  subject.  If  the  facts 
in  regard  to  the  relative  location  of  the  road  and  the  lot  were  in 
dispute,  or  more  properly,  if  there  had  been  any  question  in  r^ard 
to  the  north  side  of  the  road,  as  if  the  road  had  run  due  north  and 
south  at  this  point,  it  might  have  been  a  case  of  latent  ambiguity, 
or,  as  some  of  the  English  cases  denominate  it,  a  case  of  equivoca- 
tion, and  it  might  have  been  proper,  under  proper  evidence,  to 
have  submitted  to  the  jury  which  side  of  the  road  was  intended  by 
the  north  side.  But  notwithstanding  this  error,  if  the  jury  took 
the  correct  view  of  the  deed,  there  is  no  occasion  for  a  new  trial. 
For  the  case  is  this :  the  title  of  the  whole  lot  being  in  George 
Alexander,  he  deeds  to  the  plaintiff  all  except  ^'that  part  of  said 
lot  which  lies  on  the  north  side  of  the  road,  at  the  north-east  cor^ 
ner  of  said  lot,  being  about  three-fourths  of  an  acre,** — and  to  the 
defendant  he  deeds  that  part  of  the  lot  "  lying  in  the  north-east 
comer  of  the  lot,  being  that  part  which  lies  on  the  north  side  of 
the  road,  three-fourths  of  an  acre  more  or  less."  Both  deeds  bear 
the  same  date. 

Now,  it  is  obvious  that  the  description  is  the  same  in  effect  in 
both  deeds,  and  that  there  is  nothing  definite  in  the  description, 
except  its  being  on  the  different  sides  of  the  road.  For  the  quan- 
tity is  not  fixed  definitely  in  the  deed  to  the  defendant,  and,  if  it 
were,  it  would  not  determine  the  locality.  The  part  of  the  lot,  too, 
defines  nothing  with  certainty.  But  the  side  of  the  road  is  definite, 
a  road  having  but  two  sides.  And,  if  one  is  called  north,  it  imports 
that  which  is  more  north  than  the  other,  that  is,  more  north  than 
south.  That  is  easily  discovered  in  this  case,  if  the  plan  is  relia- 
ble. And,  as  both  plans  are  referred  to  in  the  case,  we  have  used 
the  one  presented  upon  the  trial,  (having  waited  a  long  time  for  the 
other.)  By  this  plan,  the  road  at  this  point  runs  from  north-west  to 
south-east,  one  side  being  north-east  and  the  other  south-west  The 
side  intended  by  the  north  side  of  the  road,  is,  therefore,  the  north- 
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east  side,  as  the  opposite  side  is  opposed  in  ioto  to  a  northern  direc- 
tion. The  quantity  of  land  is  not  much  affected  whether  the  deed 
is  made  to  include  the  piece  nearest  the  corner  of  the  lot  onlj,  as 
the  other  small  fringe  is  almost  connected  with  it,  and  is  also  upon 
the  north  side  of  the  road.  In  either  case,  it  is  about  three-quarters 
of  an  acre.  The  small  fringe  is  not  strictly  in  the  north-east  cor- 
ner of  the  lot,  but  it  is  upon  the  north  side  of  the  road.  And  un- 
less we  say  the  deed  to  the  defendant  meant  to  include  all  the  land 
upon  the  north  side  of  the  road,  there  is  nothing  definite  about  it 
And,  it  seems  to  us,  as  the  deed  finally  fixes  upon  that  definition, 
and  that  is  certain  and  unmistakable,  it  should  govern.  ^  And  is 
that  part  of  said  lot  which  lies  upon  the  north  side  of  the  road," 
&c.  £ven  if  it  were  necessary  to  qualify  the  other  parts  of  the 
description,  which  are  uncertain,  as  the  quantity  and  the  comer  of 
the  lot,  as  if  the  quantity  should  be  two  acres,  and  a  portion  of  the 
land  extend  so  far  south  as  to  be  nearer  the  south-east  comer  of 
the  lot  than  the  north-east,  still,  as  most  of  the  land  is  in  the  north- 
east comer  of  the  lot,  and  this  little  strip  or  fringe  is  all  upon  the 
north  side  of  the  road,  if  it  were  all  connected  there  could  be  no 
question  at  all  as  to  the  proper  construction  of  the  deed.  And  we 
think  the  road  crossing  the  line  of  the  lot  at  a  single  point,  for  a 
short  distance,  should  not  vary  the  construction  of  the  deed,  and 
that  it  must  be  construed  to  convey  all  the  land  in  that  lot  upon 
the  north  side  of  the  road. 

Both  deeds  bearing  the  same  date  affords  something  of  a  natural 
presumption  that  the  intention  probably  might  have  been  to  deed 
that  portion  of  the  lot  upon  either  side  of  the  road,  so  as  to  leave 
the  road  for  the  division  between  the  different  own»*s. 

The  jury,  therefore,  without  proper  instructions,  having  adopted 
the  proper  construction  of  the  deed,  there  is  no  occasion  for  a  new 
trial. 

Judgment  affirmed. 
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ACCOUNT. 


1.  If  promlMory  notes  go  into  the  hands  of  a  bailiff  or  receiver  under  a  con- 
traot,  he  may  be  called  to  an  account  respecting  them  in  the  common  law  action  of 
account,  and  in  some  cases  since  the  law  of  1868,  (Laws  of  1862,  p.  0,)  |n  the  action 
on  book.     Woodward  v.  Harlow^  888. 

2.  A  recovery  may  be  had  for  notes  which  were  received  by  the  defendant  to  be 
held  as  security,  until  the  debt  of  the  plaintiiT  should  be  settled,  if  it  appear  that 
there  is,  in  fiict,  nothing  due  Arom  the  plaintiff  tx>  the  defendant.    i&. 

8.  If  the  defendant  received  them  to  account  for  after  the  payment  of  costs  in  a 
pending  suit,  the  payment  of  the  costs  would  not  be  a  condition  precedent  to  the 
plaintiff's  right  of  action.    Jb. 

Set  Ajosdmsxtt  3. 

ACTION. 

1.  An  act  legal  in  itself,  and  which  violates  no  right,  cannot  be  made  actionable 
on  account  of  the  motive  which  induces  it.    ChatJUld  v.  WU$on^  48. 

3.  No  action  on  account  of  a  public  nuisance  can  be  sustained  by  a  person  who 
has  not  sustained  special  damage  iVom  it.    Hatch  v.  Vt.  Central' R.  Cbrnpoiiy,  142. 

8.  A  bailee  of  property,  who  has  an  interest  in  It,  may  maintain  an  action  in  his 
own  name  for  any  injury  done  to  it,  either  tortwise,  or  by  the  breach  of  any  obliga- 
tion or  duty  which  another  may  be  under,  in  reference  to  it.  White  et  al.  v.  Baseom 
et  a/.,  268. 

4.  By  a  contract  between  the  plainttUb,  one  of  them  was  to  ftamish  a  boat,  and 
the  other  take  charge  of  running  it  for  the  purpose  of  transporting  merchandise, 
the  profits  of  which  business  were  to  be  shared  by  them  equally.  Heldy  that,  for  an 
Injury  or  breach  of  duty  by  a  third  person  in  reibrence  to  the  boat,  by  which  it  was 
lost,  an  action  might  be  maintained  and  the  value  of  the  boat  recovered  in  the  name 
of  the  plalntifb  jointly,    lb. 

6.  The  plaintiib  engaged  the  deftndants  to  tow  for  them  a  boat  containing  mer- 
chandise which  the  plaf  ntiflb  were  transporting  as  common  carriers,  and  which  was 
afterwards  lost  by  the  neglect  and  want  of  ordinary  care  of  the  defendants.  Held, 
that  the  plalntillb  might  recover  the  value  of  the  merchandise  lost,  though  they  had 
not  paid  the  owners,  or  received  any  pay  for  the  transportation  of  it.    JU>. 

6.  A  recovery  may  be  had  for  notes  which  were  received  by  the  defisndant  to  be 
held  as  security,  until  the  debt  of  the  plaintiiT  shoulfl  be  settled,  if  it  appear  that 
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there  is,  in  fkct,  nothing  due  from  the  plaintiff  to  the  delbnduit.    Woodward  t.  £br- 
ioi0,  888. 

7.  If  the  defendant  received  them  to  account  for  after  the  payment  of  costs  in  a 
pending  suit,  the  payment  of  the  costs  would  not  be  a  condition  precedent  to  the 
plaintiff's  right  of  action.    lb, 

8.  An  action  pending,  and  on  trial  by  a  jury,  on  the  80th  day  of  NoTember, 
before  a  justice  of  the  peace  whose  term  of  office  expired  on  that  day,  was  proceeded 
with,  by  the  agreement  of  the  parties,  until  6  o'cloclc  on  the  mornpig  of  the  1st  of 
December,  when  the  jury  failed  to  agree ;  and  the  ex-justice  took  no  fhrtber  cogni- 
zance of  the  cause,  and  neither  party  caused  a  new  justice  to  be  substltated  in  his 
place.  Held,  that  the  defendant  therein  could  not  maintain  an  action  against  the 
plaintiff  for  the  taxable  costs  to  which^he  had  been  subjected  in  his  defense  of  the 
suit.    Johnson  y.  King^mry  et  ai,  486. 

9.  If  the  purchaser  of  property,  which  is  conveyed  to  him,  promisee  bat  neglects 
to  fbmish  security  for  the  payment,  at  a  future  day,  of  that  part  of  the  purchase 
money  which  is  unpaid,  an  action  may  immediately  be  commenced  and  maintained 
against  him  for  its  recovery.    Ascutney  Bank  et  als.  v.  JlfeXOrms&y,  721. 

10.  In  such  an  action  the  declaration  should  be  special  and  count  upon  the  prom- 
ise to  furnish  security ;  and  the  rule  of  damages  would  be  the  sum  to  have  been 
secured,    lb, 

11.  If  the  seller  declines  to  make  a  transfer  of  the  property  until  the  security  is 
Aimished  but  the  purchaser  fraudulently  obtains  the  possession  of  it,  (or  of  the  deed 
of  it,  if  real  estate,  as  in  the  present  case,)  the  seller  may  waive  the  tort,  and  main- 
tain an  action  on  the  promise  to  fhmish  security,    lb, 

12.  The  defendant  gave  the  plaintiff  a  written  lease  of  certain  premises,  and 
before  the  expiration  of  it  he  deeded  the  same  premises  to  a  third  person  witl\,oat 
making  any  reservation  of  the  plaintiff's  rights.  HeM,  that  the  fact  that  the  grantee 
had  such  notice  of  the  plaintiff's  rights  as  would  enable  the  plaintiff  to  maintain 
them  in  a  court  of  equity,  constituted  no  defense  and  would  not  prevent  th»  plain- 
tiff f^om  pursuing  the  defendant  on  his  contract  in  an  action  at  law.  Supples  v. 
Flint,  794. 

See  Fbaud  1:  Fbikcipal  abd  Subett  1. 

ADMINISTRATOR,  See  ExxotrroBS  ahd  ADMnnsTRATons. 

ADVERSE  FOSSESSION,  See  F068B88IOH. 

AGENT. 

1.  If,  in  a  simple  contract  made  by  an  agent,  the  agent  does  not  disclose  his 
agency  and  name  his  principal,  or,  if  he  exceed  his  authority,  he  will  render  him- 
self personally  responsible.    Royce  v.  AUen,  284. 

2.  The  lessee  of  a  railroad  is  an  agent  of  the  railroad  ooiporation,  within  the 
meaning  of  the  general  railroad  act,  (Comp.  Stat.  chap.  96. }  41,)  making  the  corpor- 
ation and  its  agents  liable  for  damages  occasioned  by  want  of  fences  and  cattle 
guards.    Clement  y.  Candid,  802. 

8.  An  expressed  disapprobation  of  the  acts  of  one  who  assumed  to  act  as  an 
agent  will  not  prevent  a  subsequent  ratification  and  adoption  of  them.  Woodward 
v.  Harlowj  888. 
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4.  Skldi  that  the  fkcts  and  testimony  in  the  present  eue  did  not  show  a  case  of 
Bgencj  on  the  part  of  the  defendant.    Hodges  If  wift  y   Green,  868. 

5.  The  president  of  the  defendants  borrowed  fifty  dollars  of  the  plaintiflT  for  the 
defendants,  to  be  expended  on  their  buildings,  with  the  understanding  that  it  should 
be  repaid  to  the  plalntilf.  The  money  was  paid  into  the  defendants'  treasury  and 
used  for  the  purpose  intended.  Held  that  this  receipt  and  expenditure  of  the  money 
Was  a  ratification,  by  the  defendants,  of  the  act  of  their  president,  and  bound  them 
to  a  re-payment  of  the  money,  even  though  the  president  exceeded  his  authority  in 
borrowing  it.    Lyman  y.  Norwich  University,  560. 

ALIEN. 

1.  An  alien  born  does  not  have  the  settlement  in  this  state  which  his  father  once 
had,  if,  before  his  birth,  the  flitther  removed  into  the  foreign  jurisdiction  where  the 
child  was  bom  and  never  afterwards  returned  from  it.    Lyndon  y.  Danville,  800. 

AMENDMENT. 

1.  A  declaration  upon  a  proYntt^ory  note  may  be  amended  by  adding  a  count 
upon  an  account  stated.  No  new  cause  of  action  is  thereby  introduced,  if  a  recov- 
ery is  claimed  only  upon  the  original  consideration  of  the  note.  Stephens  v.  TKomp^ 
9on  et  al.t  77. 

2.  The  declaration  in  an  action  of  account  cannot  be  amended,  so  as  to  introduce 
a  new  and  distinct  claim,  after  the  coming  in  of  the  report  of  the  auditors,  unless 
the  report  is  first  set  aside ;  and,  if  then  amended,  the  defendant  may  plead  de  novo, 
Joy  V.  Waiker,  4ti. 

Se*  Sciui  FAClAd  1. 

A1*F£AL. 

1.  No  appeal  lies  from  the  report  of  the  commissioners  upon  a  deceased  person's 
estate,  that  a  contingent  claim  was  presented.  An  appeal  only  lies  from  its  allow- 
ance or  disallowance.    Hobart  v.  Herrick,  627. 

2.  A  creditor  of  an  estate  has  the  right  of  appealing  from  the  allowance  of  a 
claim  in  favor  of  another  creditor  when  the  administrator  declines  to  do  so.    And 
such  declinature  would  probably  be  inferred,  if  no  claim  of  the  administrator  to ' 
prosecute  the  appeal  in  his  own  behalf  should  be  interposed.    lb. 

8.  Sufficiency  and  requirements  of  the  bond  to  be  given  by  the  appealing  cred- 
itor in  such  a  case.    lb. 

4.  An  appeal  lies  from  the  decision  of  the  probate  court  setting  out  a  homestead 
to  the  widow  of  a  deceased  person.    True  et  als.  v.  Estate  of  Morrill,  672. 

6.  A  claimant  of  the  effects  in  the  hands  of  a  person  summoned  as  trustee  in  a 
suit  before  a  Justice  can  only  appeal,  if  at  all,  in  such  cases  as  are  appealable  by  the 
other  parties.  If,  therefore,  the  action  be  upon  a  note  for  less  than  $20,  and  the  in- 
debtedness of  the  trustee  be  upon  a  similar  note,  the  claimant  cannot  appeal  from  a 
decision  and  Judgment  adverse  to  his  claim.  Ckdfot  v.  Bumham''s  trustee  ff  claim' 
aiu,  604. 

6.  The  plaintur  in  a  trustee  suit  before  a  Justice,  the  subject  matter  of  which  is 
appealable,  may  appeal  from  the  Judgment  of  the  Justice  in  reftrenoe  to  the  liability 
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of  the  trnsteef  where  the  prinoipftl  defendant  is  defiiulted.    Tan  Buskirk  t.  Martin  tf 
2V.,  726. 

See  Chakoxby  8;  Evidknok  19,  21;  Hiohwat  4,  6,  6;  BsoooinzAircs  1. 

AFPBABAXCE,  Set  PBOCXSft. 

ABBITRATION. 

1.  Neither  mistake  or  irregularity  of  conduct  on  the  part  of  arbitrators,  which 
does  not  afltet  the  whole  award,  is  a  ground  of  deftnse  to  it,  in  an  action  at  law. 
Shepherd  y.  Briggtf  81. 

2.  An  award,  which  is  operative  as  a  final  and  conclnsiTe  adjustment  of  all  mat- 
ters between  the  parties,  is  not  vitiated  by  an  order  requiring  them  to  execute  mu- 
tual releases.    lb. 

8.  An  award  defining  a  boundary  will  be  defeated  by  proof  that  there  was  no 
such  monuments  as  are  referred  to  in  the  award,  for  the  purpose  of  locating  the 
boundary.     Giddings  v.  Hadaway^  8^ 

4.  But  a  want  of  certainty  in  the  award  in  this  respect  alone,  will  not  affect  an- 
other portion  of  the  same  award,  determining  that  one  parly  had  trespassed  upon 
the  land  of  the  other,  and  awarding  to  the  latter  party  his  damages  and  costs, 
though  the  trespass  was  upon  the  same  land,  to  which  the  disputed  boundary  had  ^ 
reftrence.    lb. 

5.  Parties  agreed  to  submit  certain  matters  of  diiferenoe  to  arbitrators  who,  after 
hearing  and  consultatipn,  informed  the  parties  they  had  agreed,  but  that  neither 
party  was  to  be  bound  by  their  determination,  and  would  be  under  no  obligation  to 
abide  by  it,  and  then  announced  the  conclusion  to  which  they  had  arrived.  HiUf 
that  their  conclusion  was  merely  advisory,  and  of  no  binding  force  as  an  award. 
SartweU  v  Hbrtm,  870. 

6.  A  bond  of  submission  provided  that  the  award  of  the  arbitrators  should  be 
made  and  published  **  in  writing  under  their  hands  and  seals."  JRld^  that  the  terms 
of  the  submission  were  complied  with,  and  the  submission  became  irrevocable  when 
the  arbitrators  made  such  an  award,  which  was  ready  to  be  delivered,  and  notified 
the  recovering  party  of  its  contents.    Mbru  et  al  y.  Stoddard  et  a/.,  445. 

7.  Heldj  that  a  statement,  in  the  bill  of  exceptions,  "  that  the  award  was  made,*' 
imported  that  it  was  made  In  oonfbrmity,with  the  submission.    lb. 

8.  A  general  award  is  sufllolent.  where  the  claims  submitted  are  pecuniary,  or 
capable  of  being  reduced  to  a  definite  sum,  and  the  submission  does  not  require  or 
contemplate  that  the  arbitrators  should  award  the  performance  of  any  other  act 
than  the  payment  of  money.    Baumtan  v.  Doumer^  582. 

9.  In  this  case  the  submission  required  the  arbitrators  to  decide  as  to  the  suA- 
eienoy  of  a  tender  made,  and  the  right  of  a  party  to  recover  in  a  suit  commenced  by 

hJm,  (to  the  recovering  party  in  which  the  taxable  costs  were  to  be  awarded,)  and  ( 

also  to  determine  the  liabiliiy  of  the  other  to  account  for  certain  rents,  and  their 
value.  The  arbitrators  awarded  generally,  that  one  of  the  parties  should  pay  a  np^ 
cifled  sum  to  the  other,  on  demand,  <'in  AiU  of  and  for  all  matters  submitted."  The 
award  held  sufficient.    lb. 

10.  In  this  state,  the  costs  of  the  prevailing  party  in  an  arbitration  may  be  awaid' 
ed  in  his  fkvor,  though  there  be  no  provision  for  it  in  the  submission.    Ib^ 
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U.  The  rerocation  of  a  sabmissioii  is  a  breach  of  an  afnreement  or  oonditiou  in 
an  arbitration  bond  to  abide  by  and  perform  the  award.    Crafttbunf  v.  HiU  et  al.  768. 

12.  An  arbitration  note,  or  a  note  executed  and  placed  in  the  hands  of  arbitra- 
ton,  to  be  delivered  to  the  other  party  if  he  should  recover,  becomes  a  valid  obliga- 
tion upon  the  making  of  a  valid  award  in  his  fiivor,  and  the  delivery  of  the  note  to 
him;  and  when  so  delivered,  a  recovery  may  be  had  upon  [it  under  the  money 
counts.     WoodrowY.  O^ConTUTyTiS. 

1&  It  is  no  objection  to  an  award  that  neither  the  arbitrators  nor  witnesses  were 
sworn,  if  the  l^w  did  not  require  it,  or  if  the  parties  agreed  that  they  need  not  be, — 
nor  is  it  any  objection  that  the  umpire  was  appointed  before  the  arbitrators  entered 
upon  the  business  snamitted  to  them,  or  that  the  arbitrators  joined  with  the  umpire 
in  making  the  award.    lb, 

« 

14.  In  an  action  for  the  recovery  of  the  amount  of  an  award  or  of  an  arbitration 
note,  the  award  cannot  be  collaterally  impeached  by  showing  that  the  plaintiff  pro' 
cured  it  by  means  of  fklse  testimony,  which  was  known  by  him  to  be  so.    lb. 

ASSETS. 

1.  The  administrator  of  an  insolvent  estate  is  not  bound  to  inventory  and  ao' 
count  for  lands,  the  legal  title  to  which  was  in  the  intestate  at  the  time  of  his  de- 
cease, but  the  equitable  title  in  another.    Sherman^  Admr.  v.  Est.  of  Dodgt^  26. 

2.  The  intestate,  for  the  expressed  consideration  of  91,000,  executed  and  delivered 
to  his  son,  a  warranty  deed  of  certain  real  and  personal  property,  with  the  condi- 
tion that  the  grantor  and  his  wife  should  have  the  use  and  possession  of  the  prop- 
erty during  their  lives,  the  grantee  to  have  possesiion  at  their  decease,  and  not 
until  then.  Held  that  the  life  estate  so  secured,  or  intended  to  be  secured  to  the 
widow,  should  not,  after  the  death  of  the  grantor,  be  treated  as  a  part  of  his  estate, 
except  for  the  payment  of  debts  existing  at  the  time  of  the  conveyance.    lb. 

ASSIGNMENT. 

1.  A  person  in  the  actual  employment  of  another,  from  whom  he  is  receiving 
wages  at  a  stipulated  rate,  may  make  a  valid  assignment  of  his  future  eamini^,  al- 
though the  emplo  J  mentis  for  no  definite  period,  and  may  be  terminated  at  any  time 
by  either  party.     Thayer  et  al.  v.  KeUey  ^  2V.,  10. 

2.  Such  an  assignment  may  be  made  for  the  purpose  of  obtaining  fhture  advanoes 
u  well  as  to  secure  a  present  indebtedness.    lb. 

8.  An  assignment  by  a  firm,  for  the  benefit  of  their  creditors,  of  all  their  rights 
and  title  in  certain  specified  real  and  personal  property  and  a  conveyance,  at  the 
same  time,  by  one  of  the  partners,  for  the  same  general  object,  of  several  parcels 
of  land  previously  held  by  him,  accompanied  by  an  immediate  suspension  of  the 
business  of  the  firm,  which  is  thereafterwards  carried  on  by  the  assignees,  will 
afford,  in  the  absence  of  any  showing  to  the  contrary,  a  suflScient  presumption  that 
the  assignment  was  of  a  sufllcient  amount  of  the  assignor's  property  as  to  render 
it,  in  that  respect,  a  general  assignment.    Bishop  et  als.  v.  Trustees  of  Hearts,  71. 

4.  An  assignment  which  is  defective,  on  account  of  its  containing  a  resulting 
trust  before  providing  for  all  of  the  assignor's  creditors,  may  be  remedied  by  a  new 
assignment,  and  probably,  without  resort  to  a  new  assignment,  by  a  mere  declara- 
tion of  trust  in  faror  of  all  of  the  creditors.    Merrill  et  als.  v.  Bnglesby^  2V.,  1£0. 

6.  The  word  "  void"  in  the  act  of  1843,  declaring  certain  general  assignments 
TOid,  fro.,  construed  as  only  implying  inoperative  or  voidable.    lb. 
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6.  An  ftflsignment  which  is  inoperative  under  that  etatnte,  on  aoconnt  of  its  gen- 
entity,  may  be  cnred  by  a  new  assignment,  less  general,  in  which  a  substantial  pota- 
tion of  the  assignor's  estate  is  omitted  and  left  exposed  to  attachment.    lb. 

7  An  assignment  which  is  void  or  inoperatire  under  that  statute  will,  if  assented 
to  by  the  creditors,  become  operative  and  binding  upon  them.    lb, 

8.  The  promise  of  an  assignee  to  keep  the  assigned  property  for  the  benefit  and 
security  of  certain  sureties  of  the  assignor  is  an  original  undertaking,  and  not 
within  the  statute  of  fhiuds.    lb. 

9.  A  person  will  not  be  holden  to  an  assignee  for  a  debt  due  from  him  to  the 
assignor,  if  he  was  liable,  in  an  equal  or  greater  amount,  to  another  person,  as 
suretj  for  the  assignor,  which  he  has  since  paid,  though  he  liad  not  at  the  time  of 
the  assignment.    Barney  v.  Grover,  891. 

10.  An  assignee  or  other  trustee  who  sells  trust  property  by  way  of  barter,  or  ex- 
change, or  on  credit,  should  be  charged  with  the'cash  value  of  the  property  at  the 
time  of  the  sale,  and  the  Interest  thereon  i^om  that  time ;— unless  in  the  case  of  a 
barter  or  exchange  these  in  interest  elect  to  affirm  it.    Page  v.  Olcott  et  als.j  465. 

11.  If  he  neglects  to  keep  ihll  and  fair  accounts  of  such  sales,  and  their  amount 
cannot  be  ascertained  by  him,  he  should  be  charged  wit|i  the  value  of  the  property 
and  interest.    lb. 

12.  A  person  not  in  debt  may  make  a  voluntary  conveyance  of  his  property  for 
the  purpose  of  securing  his  future  support,  which  will  be  valid  against  his  subsequent 
creditors.    Buchanan  ^  Co.  v.  CUvrk  tf  TV.,  709. 

Se«  CHAiroxaiT,  6,  7;  Corpobation,  2 ;  PASTKXBgHiP,  2;  TBUnsB  FBocses,  2, 8, 4. 

ASSUMPSIT. 

1.  Money  may  be  recovered  back  which  is  paid  in  discharge  of  an  alleged  claim 
which  is  fictitious  and  false,  and  known  so  to  be  by  the  party  making  the  claim,  and 
who  induces  the  payment  by  menaces,  duress,  or  taking  an  undue  advantage  of  the 
other  party's  situation.    SaritoeU  v.  Horton^  870. 

2.  Charges  against  the  defendants,  (an  incorporated  railroad  company,)  for  ser^ 
vices  rendered  by  the  plaintiff  in  procuring  the  passage  of  their  act  of  incorporation, 
disallowed ;— the  services  appearing  to  have  been  voluntarily  rendered",  and  there 
having  been  no  subsequent  promdse  to  pay  them.  Ko  previous  promise  could  be 
implied,  when,  at  the  time  the  services  were  rendered,  the  defendants  were  incapa- 
ble of  making  an  express  contract.    Hall  v.  Ft.  4*  Mass.  R.  Cb.,  401. 

8.  Charges  for  services  of  the  plaintiff*,  who  was  one  of  the  corporators  named  in 
the  defendants'  act  of  incorporation,  in  procuring  the  stock  subscriptions  necessary 
for  a  fhll  organization  of  the  company,  allowed,  though  there  was  no  express  prom* 
ise  for  their  payment.  The  services  being  necessary,  a  promise  for  their  payment 
would  be  implied.    lb. 

4.  Charges  allowed  also  for  services  rendered  by  the  plaintiff'  as  a  member  of  a 
committee  of  the  corporators,  and  also  of  the  directors,  for  procuring  additional 
stock  subscriptions,  the  corporators  having  voted,  at  the  time  the  plaintiff  was  ap» 
pointed  a  member  of  the  committee,  "  that  all  reasonable  expenses  incurred  in  tak- 
ing stock  shall  be  audited  and  allowed;"  and  the  directors,  at  the  time  the  plaintiff 
was  appointed  a  member  of  their  committee,  having  voted  to  allow  such  oompensar 
tion  as  they  should  deem  proper,  not  exceeding  one  per  cent  if  the  subsoriptiona 
should  be  satisfactory.    lb. 
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6.  Charges  for  similar  serrioes  rendered  after  a  rescision  of  the  above  vote  of  the 
directors,  and  after  the  stockholders  bad  voted  that  no  compensation  should  be 
allowed  for  snob  services,  except  under  particular  circumstances,  disallowed.    lb. 

6.  The  plaintiff  having,  at  the  request  of  the  defendant,  who  was  one  of  the  select- 
men of  the  town  of  Windsor,  taken  the  highway  tax-bill  of  one  of  the  districts  in 
said  town,  and  having  made  expenditures  of  labor  and  money  in  the  necessary  re- 
pairs of  the  highways  in  said  district,  to  an  amount  largely  exceeding  all  that  he 
was  able  to  collect  on  said  tax-biU,  which  he  had  been  unable  to  recover  of  said 
town ;  it  was  h*ld  that,  upon  the  fkcts  found  and  reported,  the  defendant  had  assumed 
and  was  under  no  personal  liability  for  the  same.     Stone  v.  Huggins^  617- 

7.  Damages  sustained  by  the  plaintiff  Arora  the  non-performance  by  the  defend- 
ant of  an  executory  contract  for  the  purchase  of  property  tcora.  him,  cannot  be  re- 
covered for  under  the  general  money  counts.    Hemenway  v  Smith  etals.j  701. 

See  Contract,  6. 

ATTACHMENT. 

1.  Property  attached  may  be  sold  upon  mesne  process  in  pursuance  of  the  statute, 
(Comp.  Stat.  Ch.  81  ^  81,)  before  the  service  of  the  writ  is  completed,  by  the  delivery 
of  1^  copy  of  it  to  the  defendant.    MarahaU  v.  Ibtmt,  14. 

2.  A  sale,  upon  mesne  process,  of  a  part  only  of  the  property  attached,  but  for  an 
amount  exceeding  the  plaintiff^s  claim,  and  exceeding  the  amount  to  which  the  offi- 
cer is  commanded  to  attach,  will  not  dissolve  the  attachment  as  to  the  remainder, 
or  impair  the  creditor's  lien  upon  it.    Ih. 

8.  Property  sold,  which  is  in  the  possession  of  a  third  person,  is  subjeot  to  attach- 
ment, as  the  property  of  the  vendor,  until  the  vendee  gives  notice  of  his  owner- 
ship.   Ih. 

4.  If  property  is  attached  and  removed  to  the  building  of  a  third  person  by  hia 
permission,  but  with  an  understanding  that  he  is  to  assume  no  responsibility  as  to 
its  \Bnstody  or  safe  keeping,  the  attaching  officer  is  to  be  regarded  as  the  person 
having  the  possession  of  the  property,  and  any  notice,  in  reference  to  a  change 
in  the  ownership  of  it,  should  be  given  to  him,  and  not  to  the  owner  of  the  build- 
ing,   lb. 

6.  A  mere  understanding,  or  parol  agreement,  that  a  person  making  advance- 
ments, or  incurring  a  liability,  shall  be  secured  therefor  upon  certain  real  estate,  will 
be  inoperative  against  a  bonajide  purchaser,  or  an  attaching  creditor  without  notice. 
BaUey  v.  WamerSy  87. 

6.  The  expense  of  keeping  animals  attached  may  be  deducted  ft-om  the  amount 
received  upon  their  sale,  and  a  subsequent  satisfaction  of  the  attachment  liens  by  a 
payment  of  them  by  the  debtor,  will  not  deprive  the  officer  of  his  right  of  retaining 
the  expense  of  keeping.     GUaaon  v.  Briggs,  186. 

7.  The  degree  of  diligence  required  of  attaching  officers  and  other  bailees  for 
hire,  is  that  which  prudent  men  exercise  in  the  conduct  of  their  own  affieirs.  Briggs 
v.  TayloTfim. 

8.  This  definition,  which  is  now  almost  uniformly  used  by  the  English  Judges, 
seems  more  definite  and  Just,  and  less  liable  to  be  misunderstood  by  Juries,  than  the 
terms  common  or  ordinary  care  or  diligence.    Redvibld,  Ch.  J.    lb, 

9.  An  attachment  of  real  estate  is  effepted  by  the  officer's  leaving  in  the  town 
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elerk'i  office  a  copy  of  the  writ,  with  hia  return  of  suoh  an  nttaohment  thereon.  The 
miking  of  the  record  or  entries  respecting  it,  which  it  is  tho  doty  of  the  town  olerk 
to  make,  does  not  oonstitote  any  part  of  the  attachment  itself.  BnUf  ▼.  JWiic4 
et  a/.,  646. 


10.  By  such  an  attachment  the  officer  aoqolres  no  special  property  in  the  real 
tate,  and  has  therefore  no  control  over  the  lien  thereby  created.    This  lien  eaa  onlj 
be  released  or  discharged  by  the  creditor  himself.    lb. 

11.  It  will  be  presumed,  until  the  contrary  is  shown,  that  an  attachment  of  real 
estate  was  made  under  the  direction  and  with  the  assent  of  the  creditor;  and  declar- 
tions  of  the  officer,  made  after  the  attachment,  are  not  admissible  for  the  purpose  of 
showing  that  the  attachment  was  not  so  made.    lb. 

See  Lajtolosd  aitd  Tshabt,  8;  NaOLiOEirox,  2;  FutADina,  7. 

ATTORNEY. 

1.  A  conversation  with  a  lawyer  in  reference  to  matters  about  which  It  was  prob- 
able there  would  be  litigation,  but  in  which  there  was  no  retainer  of  the  lawyer,  nor 
anything  showing  that  his  advice  ¥ras  sought  to  regulate  the  fature  conduct  of  the 
other  party  in  relation  thereto,  is  not  privileged  from  disclosure  as  a  confidential 
communication  between  client  and  counsel.    Tftompson  v.  KUbonuy  760. 

2.  The  prevailing  practice  of  the  legal  profession  in  this  state,  in  giving  opinions 
and  advice  upon  legal  subjects,  without  particular  study  and  examination  in  refer- 
ence thereto  and  corresponding  pay  or  a  distinct  letainer,  commented  on  and  con- 
demned,   lb. 

See  JuBlBDiCTioir,  2. 
AUDETA  QUEREXA. 

1.  The  Judgment  of  a  Justice  cannot  be  set  aside  by  audita  querela  on  account  of 
his  having  reAised  to  coutiDue  a  cause  when  tho  defendant  was  sick  and  unable  to 
attend  a  trial.    Amidon  v  Aiken^  440. 

2.  Audita  querela  may  be  maintained  to  set  aside  the  Judgment  of  a  Justice  taken 
by  default,  after  an  agreement  to  discontinue  the  suit,  or  after  negotiations  from. 
which  the  defendant  understood  that  it  was  so  agreed,  the  plaintiiT  knowing  that 
the  defendant  so  understood  it.    Perkins  v.  Cooper,  729. 

8.  An  averment  in  a  writ  of  audita  querela,  that  the  complainant,  believing  that 
the  suifWould  not  be  entered  in  court,  did  not  attend  to  deftnd  the  same,  and  that 
thereupon  the  defendant  fimudulently  procured  Judgment  by  defltult,  hOd,  after 
verdict,  as  equivalent  to  an  allegation  that  the  complainant  absented  himself  fW>m 
the  trial  under  the  expectation  and  confidence  that  the  suit  was  to  be  discontinued, 
and  that  the  defendant,  knowing  that  he  acted  upon  that  confidence,  procured  Judg- 
ment by  default,    lb, 

AWARD,  See  Abbiikatios. 

BAILMENT. 

1.  The  degree  of  diligence  required  of  bailees  for  hire  is  that  which  prudent  men 
exercise  in  the  conduct  of  their  ailkirs.    Brings  v  Taylor,  180. 

2.  This  definition,  which  is  now  almost  uniformly  used  by  the  English  Judges, 
seems  more  definite  and  Just,  and  less  liable  to  be  misunderstood  by  Juries,  than  the 
terma  common  and  ordinary  care  or  diligence.    Sbdhbld  Ch.  J.    lb. 
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8.  A  bailee  of  property,  who  has  an  interest  in  it,  may  maintain  an  action  in  his 
own  name  for  an  injury  done  to  it,  either  tortwise,  or  by  breach  of  any  obligation 
or  duty  which  another  may  be  under,  in  reference  to  it.  White  et  aly  t.  Btaeom 
tt  al.,  268. 

4.  The  plaintiA  engaged  the  defendants  to  tow  for  them  a  boat  containing 
merchandise,  whieh  the  plaintilb  were  transporting  as  common  carriers,  and  whUsh 
was  afterwards  lost  by  the  neglect  and  want  of  ordinary  care  of  the  defendants. 
Skldf  that  the  plaintifib  might  recover  the  value  of  the  merchandize  lost,  thongh 
they  had  not  paid  the  owners,  or  received  any  pay  for  the  transportation  of  it.    Jb. 

6.  The  plaintiiT  delivered  to  the  de&ndant  ^  quantity  of  palm-leaf,  for  which  the 
defendant  gave  a  written  receipt  and  agreement  to  get  it  worked  into  hats,  or  return 
it  when  called  for,  and  specified  the  price  at  which  it  was  to  be  accounted  for,  if 
used.    Htldy 

That  the  contract  was  one  of  bailment  merely,  and  not  of  sale,  the  leaf  not  having 
been  used ;  and  that  the  defendant  was  bound  to^use  ordinary  care  in  looking  to  and 
preserving  it.    Brotm  v.  Hitcheockj  462. 

&«  ImrKJEXPEB,  1.  ^N  ^ 

BAKK. 

1.  The  stock  of  a  bank  in  this  state,  which  is  owned  by  a  person  redding  out  of 
it,  cannot  be  voted  on  at  the  election  of  directors,  though  it  stands,  upon  the  books 
of  the  bank,  in  the  names  of  inhabitants  of  this  state,  to  whom  it  had  been  trans- 
ferred for  the  purpose  of  enabling  them  to  vote  upon  it.  Suu€  «z  rel.  Danfonk 
tt  als,  V.  HuHton  et  als.  684. 

2.  Question  of  fact  as  to  the  character,  in  this  respect,  of  a  majority  of  the  votes 
which  were  cast  against  the  defendants,  in  the  election  of  directors  of  the  White 
^iver  Bank,  examined  and  determined.    lb. 

3.  An  action  upon  a  bond  and  mortgage  taken  by  a  banking  institution,  organ- 
ized under  the  general  banking  law  of  1861,  and  assigned  by  them  to  the  treasurer 
of  the  state,  in  pursuance  of  the  seventh  section  of  that  law,  cannot  be  maintained 
in  the  name  of  the  banking  Institution,  until  it  is  reassigned  by  the  treasurer,  as 
provided  in  the  ninth  section  of  the  same  law.  South  Royalum  Bank  y.  Doumtr  tt 
a^    686. 

BANKEUPTCT. 

1.  The  fhct  that,  after  the  accruing  of  an  account  in  flivor  of  the  plaintiff,  he  want 
into  bankruptcy,  under  the  late  U.  S.  bankrupt  law,  and  that  the  account  was  not 
included  in  the  schedule  of  claims  annexed  to  the  petition  of  the  defendant  for  the 
benefit  of  that  law,  will  constitute  no  bar,  in  &vor  of  the  debtor,  against  the  proseour 
tion  and  collection,  by  the  plaintiff,  of  such  account.    Steda  v.  Towt^  771. 

BILLS  OF  EXCHANGE,  See  FBOmsBOKT  Notes  avd  Bills  or  Exchjlvoji. 

BILLS  OF  LADING. 

1.  Consideration  ot  the  law  respecting  the  transmission  and  endorsement  of  bills 
of  lading  and  shipping  receipts.    Davis  ^  Avbin  y.  BradUy  f  Co.,  118. 

2.  Where  the  forwarding  merchant  glyes  a  shipper's  receipt  or  inland  bill  of  lad- 
ing for  goods  shipped  on  board  a  boat  on  Lake  Champlain,  acknowledging  to  haye 
received  them  to  be  forwarded  to  the  consignees  by  name,  and  this  is  sent  to  th9 

55 
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conaignees,  and  they  mako  adrances  upon  the  fkith  of  it,  the  title  and  poMeerion  of 
the  goods  are  thereby  so  far  vested  in  the  coneigneeSf  that  they  are  not  liable  for  the 
eonsignors'  debts,  or,  if  so,  only  subject  to  the  consignees'  lien  for  advancements.  lb. 

BOND,  Ske  Pbobate  Coukt,  4. 

BOOK  icCOUNT. 

1.  Executions  and  notes  may,  by  agreement,  be  charged  and  recovered  for  in  the 
action  on  book  account.    Gleason  v.  BriggSy  186. 

2.  But  a  claim  for  a  horse  attached  and  not  sold,  or  returned  after  a  discharge  of 
the  attachment,  or  any  claim  against  a  person  on  account  of  his  official  neglect,  as  a 
deputy  sheriff,  cannot,  without  his  consent,  be  adjusted  in  the  book  action.    lb. 

8.  If  promissory  notes  go  into  the  hands  of  a  bailiff  or  receiver  under  a  contract, 
he  may  be  called  to  an  account  respecting  them  in  the  common  law  action  of  ac^ 
count,  and  in  some  cases,  since  the  law  of  1862,  (laws  of  1862  p.  9,)  in  the  action  on 
book.    Woodward  r.  HarUno^SSS. 

4.  The  plaintiff,  ^  constable,  had  for  oollectlon  several  taxes  against  the|intestat6, 
between  whom  and  the  plaintiff  there  were  running  and  mutual  accounts,  and  H 
was  understood  that  these  taxes  should  be  settled  for  as  a  matter  of  deal  and  ac- 
count between  them  in  the  settlement  of  their  other  accounts;  and  the  plaintiff  paid 
over  the  amount  of  the  taxes  without  collecting  them.  Held  that  he  might  recover 
the  amount  so  paid  in  an  action  on  book  account.    Noyes  v.  Est.  of  Hall j  645. 

6.  The  bringing  of  an  action  on  book  account  is  not,  per  5«,  a  revocation  of  an 
authority  previously  given  by  the  plaintiff  to  the  defendant,  to  pay  a  third  person 
certain  items  in  the  plaintiff's  account.  If  the  defendant,  at  the  commencement  of 
the  suit  but  before  the  audit,  pay  such  items  to  a  third  person  in  pursuance  of  an 
authority  previously  given,  and  not  revoked,  be  should  be  allowed  for  such  pay- 
ment, although  he  thereby  obtains  a  balance  of  the  account  in  his  fkvor.  Walker  v. 
Barringtonj  781. 

&e  EyiDHKCE,  17;  JuaiBDiorioif,  6, 6. 

BOUNDARY. 

1.  The  recognition,  by  the  proprietors  of  adjoining  lots,  of  a  particular  line  as 
their  division  line,  and  their  acquiescence  in  it  for  a  period  of  flileen  yean,  will  es- 
tablish it  and  make  it  thereafter  binding,  if,  during  that  time,  either  proprietor  had 
a  continued,  though  it  was  only  a  constructive  pot^Hcssion  of  his  lot.  Clark  v.  Ta- 
ftor,  222. 

2.  If  adjoining  proprietors  recognize  a  particular  line  as  their  division  line,  but, 
by  agreement,  build  their  division  fence  where  it  is  most  convenient,  without  endear 
oring  to  place  it  on  the  line,  a  part  of  it  being  on  one  side  and  a  part  on  the  other, 
and  agree  that  when  the  land  is  cleared  up  the  fence  shall  be  put  upon  the  line,  a 

^  ipere  occupation  by  either  proprietor  to  such  fence  for  a  period  of  fifteen  years, 
r'* would  not  establish  the  irregular  line  upon  which  the  fence  was  built;— but  would 
establish  the  line  indicated  by  the  general  direction  of  the  fbnce  which  the  parties 
recognized  and  had  in  mind  at  the  time  the  fence  was  built.    lb. 

8.  Lands  bounded  on  Lake  Champlain  extend  to  the  edge  of  the  water  at  low 
water  mark.  The  same  rule  applied,  in  this  case,  to  lands  near  the  lake  bounded  on 
a  creek  emptying  into,  and  the  waters  of  which  ordinarily  maintain  the  same  level, 
and  rise  and  fall  with  thoro  of  the  lake ;  there  being  no  claim  made  that  the 
boundary  should  extend  to  the  centre  of  the  creek.    FUtek^  v.  PMps^  257. 
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4.  Parol  testimony  is  admissible  to  show  the  existence  of  monuments  from  and 
to  which  commiBsIonerB  snrreyed  in  setting  out  a  widow's  dower,  where  they  have 
given  only  a  general  description  of  the  premises  In  their  return,  as,  in  this  instance , 
"  three  rows  of  apple  tre^  on  the  west  side  of  the  orchard."  Patch  et  mx.  v.  Keeler 
tl  al.f  882. 

6.  Considerations  involved  and  rules  to  be  applied  in  determining  the  eastern 
line  of  premises  set  out  with  only  the  general  description  of  '*  three  rows  of  apple 
trees  on  the  east  side  of  the  orchard,  running  north  and  south  in  the  centre  between 
the  third  and  fourth  rows."    lb. 

6.  An  award  defining  a  boundary  will  be  defeated  by  proof  that  there  were  no 
such  monuments  as  are  referred  to  in  the  award,  for  the  purpose  of  locating  the 
boundary.     CHddings  v.  Hadaway^  942 

CABRIEB,  See  Bailmkmt^S,  4. 

CEBTIORARI. 

1.  The  proper  office  of,  and  proceeding  upon  writs  of  certiorari  and  mandamus  in 
the  nature  of  a  procedendo  considered.     Woodstock  v.  Gallupy  587. 

CUAMTERTY,  See  MAlMTEirAXOS. 

CHANCEKY. 

1.  The  court  of  chancery  may  vacate  a  decree  made  and  enrolled  upon,  and  in 
consequence  of  a  bill  being  taken  as  confessed,  so  as  to  permit  a  defense  to  the  suit 
upon  its  merits.    Hall  ^  Bingham  v.  Lamb  et  a/.,  86, 

2.  An  application  for  this  purpose  is  addressed  to  the  discretion  of  the  court  of 
chancery,  and  should  not  be  considered  and  determined  by  the  supreme  court,    lb. 

8.  If  the  application  is  granted,  it  is  only  an  interlocutory,  and  not  a  final  order 
or  decree,  and  no  appeal  can  be  taken  from  it.    lb. 

4.  An  action  of  debt  will  not  lie  upon  a  decree  of  the  court  of  chancery  which 
merely  adjudges  the  existence  and  amount  of  a  lien  upon  real  estate,  and  provides, 
in  deftult  of  its  payment  otherwise,  for  an  application  of  the  real  estate  towards  its 
satisflustion.    Manley  et  al.  v.  SUuon,  816. 

6.    The  decree  counted  upon  in  the  present  case  adjudged  to  be  such  a  decree.    lb. 

6.  Upon  a  bill  in  chancery  against  an  assignee  or  other  trustee,  for  a  breach  of 
his  trust,  he  should  be  held  to  account  only  for  such  neglects  or  breaches  of  duty  as 
are  charged  in  the  bill.    Page  v.  Olcott  et  als.y  466. 

7.  The  preferred  creditors  in  an  assignment  need  not  be  made  parties  to  a  bill  for 
an  account,  brought  against  the  assignee,  by  a  general  creditor  who  claims  only  the 
benefit  of  such  a  balance  as  shall  remain  after  paying  the  preferred  creditors.    lb, 

8.  If  the  want  of  proper  parties  to  a  bill  in  chancery  is  not  insisted  on  in  the  an- 
swer, it  cannot,  as  a  general  rule,  be  insisted  on  at  the  hearing.    /&. 

9.  A  court  of  equity  in  this  state  may  enjoin  parties  from  proceeding  in  a  court 
of  law  in  another  state :  but  on  principles  of  courtesy,  and,  perhaps  of  policy,  this 
power  should  not  be  exercised  where  the  court  of  law  has  a  concurrent  jurisdiction, 
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Which  wu  first  tsnimed  and  exercised  orer  the  sntijeet  matter,  unless  there  should 
exist  some  peculiar  equitable  ground  for  so  doing.  Bank  of  B.  FalU  v.  R.  ^  B.  K, 
Company  et  als.,  470. 

10;  The  mere  preference  of  the  orators  to  have  the  matter  determined  bj  their 
own  domestic  tribunals,  is  not  a  suffleient  ground. for  such  an  interference;  and  the 
inability  of  the  court  of  chancery  to  enforce  the  injunction,  is  a  good  reason  why  it 
should  not  be  granted  when  the  parties  to  be  enjoined  reside  out  of  the  state,  and 
hare  no  property  within  it  for  a  writ  of  sequestration  to  operate  upon.    lb, 

11.  Consideration  of  the  aboTe,  and  other  reasons  why,  in  the  present  case,  such 
an  injunction  should  not  be  granted ;  nor  the  validity  of  a  deed,  upon  which  the 
defendants'  right  of  action  in  the  suit  at  law  in  another  state  depends,  be  tried  and 
determined  by  a  court  of  equity  here.    16. 

12.  Demurring  to  a  bill  in  chancery,  for  want  of  equity  in  It,  is  submitting  to  the 
Jurisdiction  of  the  court.  The  question  as  to  the  jurisdiction  of  the  eourt  over  the 
defendants,  should  be  presented  by  plea.    lb. 

See  Dked  2,  8,  4. 

CHOSES  m  ACTION. 

1.  A  person's  ehoses  in  action  would  be  included  in  a  conveylmee  of  all  his  per^ 
ional  property  of  every  name  and  nature.    SOurmanj  Admr.  r.  £«.  of  Dodge ^  28. 

See  HnSBAlTD  AlTD  WiVB  8,  9. 

CLAIMS. 

1.  FromJssory  notes  held  by  one  party  against  the  other  would  be  Included  under 
the  term  **  rteifiu,"  in  an  agreement  between  two  persons  not  to  take  advantage  of 
the  statute  of  limitations  having  run  upon  the  other's  claims.    iVbycj  v.  Eatau  of 

See  CoimvosBT  Claims. 

COLLATERAL  SECURITY,  See  GUA&AXTT  11. 

COMMON  CARRIER,  See  Bailkeut  8,  4. 

CONDITION  PRECEDENT,  See  AocousT  8;  Acnov  7. 

CONFESSION  OF  JUDGMENT,  See  JiTdohsiit  1;  Tbubtkb  Pbocxsb  7 

CONFIDENTIAL  CCniMUNICATION,  See  AnoRVxr  1;  Pahtt  8. 

CONFLICT  OF  LAWS,  See  Fobxigb  Law  1 :  Pabthxbosip  (. 

CONSIDERATION,  See  PitOMlsaoBT  NOTBS  1. 

CONSIGNBIENT. 

1.  To  give  a  fkctor  a  lien  upon  goods  consigned  to,  but  not  actually  received  by 
him,  the  consignment  must  be  to  him  in  terms,  and  he  must  have  made  advances  or 
acceptances  upon  the  fkith  of  it.    Davis  f  Aubin  v.  Bradley  ^  Co.^  118. 

2.  B.  h  H.  B.  delivered  to  the  defendants,  who  were  storage  and  forwarding 
Merchants,  several  sacks  of  wool,  for  which  the  defendants  gave  receipts,  speciiying 
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thftt  thej  were  for  the  plaintlA,  or  to  be  forwarded  to  the  plalntiA.  These  reeeipM 
were  sent  to  the  plaintifia,  and  they,  apon  the  credit  of,  and  with  reference  to  said 
wool,  accepted  drafts  drawn  upon  them  by  B.  k  H.  B.  Held^  that  the  plaintiflb 
thereby  obtained  the  constructive  possession  of  the  wool,  and  had  a  lien  upon  it  for 
the  amount  of  their  acceptances.    lb. 

8.  Where  the  forwarding  merchant  gires  a  shipper's  receiiyt  or  inland  bill  of 
l*d^S  foi*  goods  shipped  on  board  a  boat  on  Lake  ChamplaiU)  acknowledging  to 
have  received  them  to  be  fbrwarded  to  the  consignees  by  name,  and  this  is  sent  to 
the  consignees,  and  they  make  advances  upon  the  faith  of  it,  the  title  and  posseseion 
of  the  goods  are  thereby  so  fiir  vested  in  the  consignees,  that  they  are  not  liable  for 
the  consignors'  debts,  or,  if  so,  only  subject  to  the  consignees'  lien  for  advances.  Jb* 

CONTINGENT  CLAIM,  See  ArrxAL  1;  Pbobats  Coxjbt  2. 

CONTRACT. 

1.  One  L.  was  indebted  to  the  plaintiff,  but  bad  executions  in  the  hands  of  th« 
plaintiff,  as  deputy  sheriff,  for  which  he  had  become  holden  to  an  amount  exceeding 
L.'s  indebtedness.  The  defendant  bought  the  execution  of  L.,  and  in  part  payment 
therefor,  promised  to  pay  the  amount  L.  was  owing  to  the  plaintiff,  in  a  settlement 
of  accounts  between  the  plaintiff  and  himself,  and  assented  to  its  being  charged  to 
him.  JHkld,  that  the  plaintiff's  claim  therefor  against  the  defendant  was  valid,  and 
that  the  promise  of  the  deftndant  was  not  Within  the  statute  of  frauds*    Gletuon  r, 

2.  One  T.  sent  to  the  plaintiff,  as  deputy  sheriff,  an  execution  in  his  fkvor  against 
the  defendant,  which,  at  the  defendant's  request,  and  upon  his  promise  to^pay  and 
indemnity  him  for  so  doing,  the  plaintiff  levied  upon  the  defendant's  real  estate. 
T.  sued  the  plaintiff  for  not  otherwise  collecting  the  execution,  and  recovered  a 
Judgment  against  him  for  the  amount  of  the  djebt,  which  Judgment  the  deitadant 
paid.  T.  refhsed  to  pay  the  plaintiff's  fees  for  levying  the  execution,  and  the  plain- 
tiff then  charged  them  to  the  defendant.  Held^  that  it  was  not  a  contract  for  the 
violation  by  the  plaintiff  of  his  official  duty,  and  that  the  defendant  was  liable  upon 
his  promise  for  the  fees  charged.    Jb. 

8.  Where  there  is  a  written  contract,  it  cannot  be  shown  by  oral  testimony  that, 
at  the  time  of  its  execution,  it  was  agreed  and  underetood  that  the  writing  was  a 
sham,  and  designed  only  to  deceive  the  creditors  of  one  of  the  parties ;  or  that  the 
real  agreement  between*  the  parties  was  different  from  that  expressed  in  the  writing. 
Conner  v.  Cofpenter,  287. 

4.  M;  C.  contracted  to  work  for  the  defendant  for  an  entire  term,  and  before  its 
expiration  gave  the  plaintiff  an  order  for  a  part  of  bis  wages.  The  defendant 
accepted  the  order  so  far  as  he  was  owing  M.  C.  or  should  be  owing  him  at  a  subse- 
quent, specified  time.  Soon  after  this  acceptance,  and  before  the  expiration  of  the 
term,  M.  C.  abandoned  the  defendant's  service  and  absconded,  thereby  damnifying 
the  defendant  to  a  greater  amount  than  would  be  due  him,  pro  rata^  for  the  time  he 
had  labored.  Held^  that  the  defendant's  acceptance  was  absolute  and  unconditional 
as  to  the  amount  then  due,  and  obligated  him  to  pay  the  plaintiff  the  wages  of  M* 
C,  pro  rata^  to  the  time  of  the  acceptance,  without  deduction  on  account  of  the 
damages  subsequently  sustained.    Bellows  v  Bingham j  248. 

6.  The  plaintiff  covenanted  to  deliver  to  the  defendant  certain  quantities  of  coal 
before  certain  specified  dates,  and  the  defendant  covenanted  to  pay  the  plaintiff 
"  for  the  above  named  coal"  a  specified  price,  '^to  be  paid  the  first  of  each  monthi 
for  all  delivered."  Heldj  that  the  defendant's  (covenant  was  dependent,  and  only 
bound  him  to  pay,  at  any  particular  time,  for  the  amount  of  coal  delivered,  if  all 
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had  been  then  delivered  which  wm  required  by  the  plaiijtiff's  covenant,    Lawreneg 
V.  Davryy  204. 

6.  The  plaintiff's  testimony  tended  to  prove  that  after  a  delivery  of  a  less  quan> 
tity  of  coal  than  the  contract  required,  he  informed  the  defendant  that  he  could  not 
fuinil,  and  if  the  defendant  intended  to  take  advantage  of  it  he  should  not  deliver 
any  more,  and  that  he  should  deliver  no  more  unlees  the  plaintiff  paid  for  it  irre- 
spective of  the  contract;  and  that  thereupon  the  defendant  said  that  he  wanted  the 
plaintiff  to  deliver  the  coal,  and  that  be  would  not  take  any  advantage,  but  would 
pay  for  the  coal  delivered.  Held,  that  this  tectimony,  if  believed,  would  entitle  the 
plaintiff  to  recover  in  assumpsit  for  the  coal  then  and  thereafter  delivered,  without 
any  reference  to  the  qantity  stipulated  for.    lb. 

7.  Construction  of  a  contract  for  the  sale  and  delivery  by  G.  fc  G.  G.  to  the 
plaintiffs,  of  a  quantity  of  logs,  as  to  the  place  of  delivery,  and  time  when  the  prop- 
erty would  vest  in  the  plaintiffs.    Birge  ft  al.  v.  Edgertom,  291. 

8.  In  a  contract  for  a  warranty  deed,  a  deed  containing  the  usual  covenants  of 
seizin  and  against  incumbrances  is  intended.    Bowen  v.  TArall  et  oi.t.,  8S2. 

9.  The  orator  purchased  of  the  defendant  J.,  an  undivided  half  of  a  certain  saw« 
mill,  frc,  which  J.  agreed  to  convey  to  him  by  a  warranty  deed,  containing  the 
nsual  covenants  of  seizin  and  against  incumbrances.  The  deed  given  conveyed  only 
J.'B  "  right,  title  and  interest  in  "  the  premises,  and  contained  no  eoTenant  except 
one  to  warrant  and  defend  the  '*  aforesaid  premises."  The  premises  were  incnm- 
bercd  by  a  mortgage  previously  given  by  J.,  ,by  virtue  of  which  the  mortgagee  sub- 
sequently took  and  held  pomession,  and  the  defendants  were  endeavoring,  by  an 
action  at  law,  to  collect  a  note  given  by  the  orator  towards  the  purchase  money. 
Held,  that  the  deed  executed  was  not  conformable  to  the  contract,  and  that  the  ora- 
tor was  entitled  to  an  injunction  against  the  collection  of  the  note,  until  the  mort- 
gage incumbrance  was  removed,  nnd  a  deed  given  agreeable  to  the  contract,    lb. 

10.  A  writing  respecting  the  sale  of  the  fkrm  of  the  plaintiff  to  the  defendant, 
which  contained  some  agreement  respecting  the  disposition  of  certain  fodder  then 
on  the  farm,  was  left  in  the  possession  of  the  plaintiff,  who,  not  having  it  with  him 
when  the  defendant  met  him  to  complete  the  purchase  of  the  flum  in  pursuance 
thereof,  gave  to  the  defendant,  before  the  delivery  of  the  deed,  and  upon  his  calling 
for  the  original  agreement,  another  writing  agreeing  to  produce  the  first  one,  or  take 
the  defendant's  recollection  and  construction  of  it.  Held  that  this  bound  the  plaintiff 
to  take  the  defendant's  recollectiou^and  construction  of  the  original  writing  if  not 
produced,  though  the  plaintiff  proved  its  loss,  and  swore  to  its  being  different  in  its 
provisions  fi-om  those  insisted  upon  by  the  defendant.    Carpenter  v.  Frenek,  796. 

See  BAiiansjrr  6;  Eyideucs  6;  Frauds,  (Statutb  of);  Gua&abtt  7,  8. 

Illsoal  Cohtkaot,  see  that  title. 

CONYETANCE  OF  BEAL  ESTATE,  See  DssD;  Rsal  Ectati, 

CORFORATION. 

1.  In  a  suit  in  favor  of  a  corporation,  their  corporate  existence  can  be  denied  on- 
ly by  a  special  plea ;  and  need  not  be  proved  under  the  general  issue.  .Stna  hu.  Co. 
V.  Wires  f  Peck,  SB. 

2.  Semble.  That  an  officer  of  a  corporation,  who  is  entrusted  with  the.collection 
of  its  debts,  would  be  authorized  to  assign  them,  without  recourse,  upon  receiving 
their  Aill  amount,    lb. 
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8.  Oireotors  of  a  corporation  as  a  general  rale,  are  not  entitled  to  oompensation 
for  their  personal  services  unless  rendered  under  some  express  contract.  Hall  y. 
Yt.  tf  Mms.  R.  Company^  401. 

4.  The  statute  of  limitations  docs  not  commence  running  against  a  foreign  cor- 
poration until  they  have  attachable  property  in  this  state,  although,  previous  to  that 
time,  tliere  may  be  directors  and  stockboldcrs^of  such  corporation  residing  in  the 
state.    lb. 

5.  The  statute,  (Comp.  Stat.  oh.  81  (19,  p.  244,)  providing  for  the  service  of  writs 
upon  corporations,  by  leaving  copies  with  any  of  their  officers  or  stockholders  in 
the  absence  of  their  clerks,  has  reference  exclusively  to  corporations  within  this 
state.    Jb. 

6.  Neither  the  individual  admissions  of  the  members  of  a  corporation,  established 
for  public  purposes  and  for  the  promotion  of  the  private  interests  of  the  corpora- 
tors, nor  the  personal  admiraions  of  its  president,  or  of  the  individual  members  of 
its  executive  committee,  respecting  a  debt  due  from  the  corporation  will  prevent  the 
operation  of  the  statute  of  limitations  upon  it.    Lyman  v.  Norwich  University y  660. 

See  A8BUMP8IT  2  to  5  inc. 

COSTS. 

1.  Separate  travel  and  attendance  fees  before  a  Justice,  and  travel  and  term  fees 
in  the  county  court,  may  be  taxed  by  two  or  more  deftndanta  in  an  action  of  tort, 
unless  by  Joining  in  a  plea  in  bar  they  so  identify  their  interests  as  to  make  the  suc- 
cess of  each  dependant  upon  that  of  the  other.    Doumer  v.  Flint  et  a/.,  627. 

2.  And  in  this  resp^t  the  general  issue,  in  actions  of  tort,  though,  in  form,  Joint, 
is  r^arded  as  a  several  plea.    lb. 

8.  In  this  state  the  costs  of  the  prevailing  party  in  an  arbitration  may  be  award- 
ed in  his  favor,  though  there  bo  no  provihion  for  it  in  the  submission.  Botptnan  v. 
Dounury  682. 

4.  No  costs  allowed  to  the  defendants  who  had  succeeded  to  a  legal  estate  as  heirs, 
but  which,  it  was  adjudged,  they  held  only  as  trustees  of  the  orator  to  whom  they 
were  decreed  to  convey  it,  they  having  resisted  the  orator's  claim  after  being  made 
aware  of  it  before  the  commencement  of  his  suit.     Wiaacue  t.  Bowens^  €88. 

See  AoTlOlf  8;  Jnmox  2. 

COVENANT. 

1.  The  plaintiiT  covenanted  to  deliver  to  the  defendant  certain  quantities  of  coal 
before  certain  specified  dates  and  the  defendant  covenanted  to  pay  the  plaintiff 
*'  for  the  above  named  coal"  a  specified  price,  "  to  be  paid  the  first  of  each  month, 
for  all  delivered."  K«M,  that  the  defendant's  covenant  was  dependent,  and  only 
bound  him  to  pay,  at  any  particular  time,  for  the  amount  of  coal  delivered,  if  all 
had  been  then  delivered  which  was  required  by  the  plaintiff' 's  covenant.  Lcnerenee 
V  2>ao<y,264. 

See  Deed  2,  4,  6;  Mobtqaob  6. 

cruonal  law. 

1.  Upon  a  trial  upon  an  indictment  for  rape  or  incest,  if  the  person  upon  whom 
the  offence  is  charged  to  have  been  committad  is  examined  as  a  witness  for  the 
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prosecution,  she  may  be  inquired  of|  upon  crow-ezaminatlon,  whether  she  had  not, 
at  certain  specified  times  and  places,  had  sexual  intercourse  with  other  men  whose 
names  are  mentioned.    BEinrsrr,  J.,  dissenting.    SteiU  v.  JoknsoHf  512. 

2.    Quaert,  whether  the  witness  would  be  bound  to  answer  such  an  inquiryr   76. 

8.  In  an  information  against  a  railroad  companj,  a  description  of  the  respondent 
by  name,  and  as  "  a  corporation  existing  under  and  by  virtue  of  the  laws  of  this 
state,  duly  organized  and  doing  business,"  is  a  sufficient  allegation  that  it  is  a  cor* 
poration  in  ea»t.    State  y.  Yermont  Centrai  RaUrocid  Company^  688. 

4.  The  time  and  place,  when  and  where  their  existence  commenoed^  need  not  be 
airerred.    lb, 

6.  The  information  (9.  v.)  in  the  present  case,  against  the  respondents,  (a  railroad 
corporation)  for  unreasonably  neglecting  to  ring  a  bell,  or  blow  a  steam  whistle 
when  crossing  a  public  road  with  their  engines,  jtc. ;  held  sufficient,    id. 

See  IsTOxioATino  Liquos  :  Maistehakcb. 

DAMAGES. 


•v 


..  ^.    ^..—  ^laintiir  claimed  title  to  a  piece  of  land  upon  which  a  quantity  of  wood 

(i    ^  t«^  3^ad  been  wt  by  a  person  claiming  adversely  to  her,  by  whose  employment  the  de* 

^  "^^fendlrflt  reftoved  the  wood  about  one  hundred  rods  from  the  place  where  it  was  cut, 

^  ^^but  ^  it  ojb  the  same  lot.    Held^  that  if  the  wood  belonged  to  the  plaintilT,  so  that 

^  ^  -'  she  0#ild  lAaintain  an  action  of  trespass  against  the  defendant  for  the  removal,  she 

Ch  "*  "  coun^recovdf  only  nominal  damage,  or  such  actual  damages  as  were  occasioned  by 

'1^  :.  ..   thqO^moval.    Pratt  \.  BattUs^^lSb, 

•'X       ^-        >--  '    ♦ 

\.    '  ;        »  7       /  See  AcTioir  10;  Lakdi^kd  and  Tbhant  8. 

"  -^..u^i^  DEBT. 

1.  An  action  of  debt  will  not  lie  upon  a  decree  of  the  court  of  chancery  which 
merely  adjudges  the  existence  and  amount  of  a  lien  upon  real  estate,  and  provides, 
in  de&ult  of  its  payment  otherwise,  for  an  application  of  the  real  estate  towards  its 
satisfkctiou.    Manly  etalv.  Slason,  94(5, 

DECLABATION,  See  Plsaduo. 

DEED. 

1.  A  fkther  deeded  to  his  son,  as  a  contpensation  for  his  services,  a  piece  of  land, 
with  a  condition  in  the  deed  that  the  grantor  was  to  have  the  use  and  improvement 
of  the  premises  during  his  li^,  if  he  should  have  occasion  therefor,  and  should 
choose  to  use  them.  Held,  that  the  grantor  retained  a  lif^  estate  in  the  premises 
which  was  extinguishable  only  by  deed ;  and  which,  after  a  voluntary  surrender  of 
the  possession  of  the  premises  to  his  son,  but  without  any  writing,  he  could  again 
avail  himself  of,  whenever  he  chose.    Colby  v.  Chlby,  10. 

2.  A  covenant  to  stand  selxed  to  the  use  of  a  third  person,  which  would  be  exe- 
cuted under  the  statute  of  Henry  YHI.,  were  that  statute  in  force  here,  will  be  en- 
forced by  a  court  of  equity.    Sherman^  Admr.  y.  Est,  of  Dodge,  26. 

8.  The  intestate,  for  the  expressed  consideration  ol  •  1.000,  executed  and  deliver- 
ed to  his  son,  a  warranty  deed  of  certain  real  and  personal  property,  with  the  con* 
0ition  that  the  grantor  and  his  wife  should  have  the  use  and  posseeaion  of  tlie  prop^ 
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erty  daring  their  lives,  the  grantee  to  have  possession  at  their  decease  and  not  nntU 
then.  Held  J  that  this  was  a  grant  of  the  intestate's  whole  estate,  upon  a  condition 
subsequent  that  the  grantee  should  permit  the  grantor  and  his  wife  to  use  and  en- 
Joy  the  property  during  their  lives,  the  performance  of  which  a  court  of  equity 
would  enforce,    lb. 

4.  Heldf  aZ5o— that  if  a  life  estate  were  regarded  as  excepted  from  the  conveyance, 
and  as  remaining  in  the  grantor,  the  deed  would  be  good  as  an  agreement  to  con- 
vey the  use  for  the  benefit  of  the  wife  after  the  grantor's  death,  or,  as  a  covenant  to 
stand  seized  of  the  premises  to  her  use,  either  of  which  would  be  enforced  by  a  court 
of  equity,    lb, 

0.  It  may  be  shown,  for  the  purpose  of  preventing  the  operation  and  effect  of  a 
deed,  in  the  hands  of  the  grantee  named  in  it,  that  it  never  was  lawf\[tlly  delivered 
to  him,  but  that  it  was  delivered  as  an  escrow  to  a  third  person,  and  that  he  wrong- 
Ailly  and  without  authority  delivered  it  to  the  grantee.  Nichols  et  al.  v  IfichoU  et 
ai.,  228. 

6.  In  a  contract  for  a  warranty  deed,  a  deed  containing  the  usual  covenants  of 
seizin  and  against  incumbrances  is  intended.    Bowen  v.  Thrall  et  ais.,  882. 

7.  A  conveyance  of  real  estate,  with  covenants  of  warranty,  to  a  person,  his  heirs 
and  assigns,  as  long  as  wood  grows  and  water  runs,  in  the  form  of  a  lease,  but  re- 
serving only  a  nominal  rent  if  demanded,  and  without  reserving  any  right  of  re-en- 
try, is,  in  effect,  a  conveyance  of  the  fbe ;  and  does  not  create  such  a  tenancy  as,  up- 
on a  repudiation  of  it,  would  require  notice  to  be  given  to  the  grantor.  The  ol:tiect 
of  a  notice  of  the  repudiation  of  a  tenancy  being  required  is  to  enable  a  landlord  to 
protect  his  rights ;  but  under  such  a  conveyance,  the  conveyor  would  have  no  rights 
to  protect.    Propagation  Society  v.  Sharon  et  als.^  608. 

8.  In  a  deed  from  a  husband  and  wife,  executed  while  our  statute  required  the 
acknowledgment  by  the  wife  to  be  nuule  by  her  separately  from  her  husband,  it 
should  appear  in  the  certificate  of  acknowledgment  that  it  was  so  acknowledged  by 
her.  If  it  does  not,  the  deed  will  be  inoperative  and  void  as  against  the  wife.  Prau 
V.  Battels^  686. 

9.  The  construction  of  a  deed  should  not  be  submitted  to  the  decision  of  the  Jury 
without  limitation  or  restriction,  or  specific  instruction  in  reference  to  it.  But  if  it 
is,  and  they  give  it  a  correct  construction  ,^a  new  trial  will  not  be  granted.  I/bru  v. 
Weymo^hy  824. 

10.  A  deed  of  "  a  part  of  lot  No.  17,"  "  laying  in  the  N.  E.  comer  of  said  lot,  and 
is  that  part  of  said  lot  which  lays  on  the  north  side  of  the  road,"  and  an  exception 
in  a  deed  of  lot  No.  17  to  another  person,  of  the  same  date,  of  that  part  of  it "  which 
lays  on  the  north  side  of  the  road  at  the  N.  £.  comer  of  said  lot,  estimated  at 
about  three-fourths  of  an  acre,"  construed  as  conveying  and  excepting  not  only 
the  north-east  comer  piece  but  also  a  small  strip  on  the  north-easterly  side  of  s 
road  running  from  the  south-east  to  the  north-west  over  said  lot  but  separated 
from  the  N.  E.  corner  piece  by  a  curve  in  the  road,  which  run  for  a  short  distance 
upon  the  easterly  line  of  the  lot.    lb. 

Set  COHTRAGT  9. 

DEMAND. 

1.  An  attempt  to  settle  may  perhaps  be  ikirly  enough  be  regarded  as  a  demand  of 
payment  by  both  partiee  for  whatever  should  be  found  due  on  the  other  side.  COeet- 
«<mY.  BHi^SyVSi* 

See  GfTABAVFT  6, 6. 
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DEPOSITION. 

1.  A  party  is  entitled  to  a  reasonable  time  to  attend,  by  himself  and  his  counsel, 
the  taking  of  a  deposition ;  and  cannot  be  required  to  attend  to  it  during  term  time . 
Stephens  v.  Thompson  et  al.,  77. 

2.  A  deposition  taken  without  notice  before  the  passage  of  the  act  entitled  *^  an 
act  in  relation  to  depositions,"  approved  November  14, 1854,  (Laws  of  1854,  p.  6,)  held 
admissible  after  the  law  took  eflect,  without  having  been  filed  thirty  days  previous 
to  the  session  of  the  court  at  which  it  was  offered.  Admr.  of  Sheldon  y.  Grisu/old,  376. 

8.  The  witness  law  of  1852,  (Laws  of  1852,  p.  11,)  contemplated  the  examination 
of  a  party  as  a  witness  only  in  open  court,  and  did  not  authorize  the  using  of  his 
deposition.    lb.    (But  see  laws  of  1855,  p.  12.) 

See  Tastitebbhip  6. 

DESCENT  OF  REAL  ESTATE,  Ste  Widow  6. 

DIRECTORS. 

1.  Directors,  as  a  general  rule,  are  not  entitled  to  compensation  for  their  person' 
al  services,  unless  rendered  under  some  express  contract.  Hall  v.  Yt.  ^  Mass.  R. 
Co.,  401. 

DISTRIBUTION  OF  PERSONAL  PROPERTY,  See  Husband  ahd  Wife,  8; 

PsoBATB  CotTBT  6,  8,  9;  Widow  5,  6. 

DIVORCE,  See  Mabxiaob  1. 

DUE-BILL. 

1.  Upon  a  partial  settlement,  the  amount  of  the  intestate's  account  was  ascertained 
and  a  due-bill  given  for  it,  which  Included  items  which  the  plaintiff  had  previously 
paid  to  a  third  person  who  was  authorised  to  receive  it.  Held  that  the  fact  of  such 
a  previous  payment  might  be  shown,  and  that  its  effect  was,  not  to  vary  the  opera^ 
tion  of  or  contradict  the  due-bill;  but  to  establish  a  valid  ofi^et  [to  so  much  of  it. 
Noyes  v.  Est.  of  HaU^  645. 

DURESS,  See  AasuiCFBiT  1. 

EJECTMENT. 

1.  Considerations  Involved  and  rales  to  be  applied  in  determining  the  eastern 
line  of  premises  set  out  as  part  of  a  widow's  dower,  with  only  the  general  descrip- 
tion of  ''three  rows  of  apple  trees  on  the  east  side  of  the  orchard,  running  north 
and  south  in  the  centre  between  the  third  and  fourth  rows.''  Patch  et  ux  v.  Keeler  et 
a/.,  882. 

2  One  of  the  defendants  having  received  a  deed  of  the  premises  east  of  the  three 
rows  of  apple  trees  in  question,  which  was  given  and  held  by  iiim  only  as  a  mort- 
gage, claimed  that  his  grantor  was  entitled  to  hold  one  of  the  rows  which  he  was  in 
possession  of,  as  not  embraced  in,  but  wliich  the  Jury  'found  was  included  in  the 
dower.  Held  that  his  claim,  in  this  respect,  rendered  him  liable,  equally  with 
his  grantor,  to  an  action  of  ^ectment  brought  for  the  recovery  of  the  dower 
premises.    Ih. 

8.  The  residuary  devisee  consented  to  a  eale  by  the  exeoator,  for  the  payment  of 
debts  and  specific  legacies  of  a  portion  of  the  testator's  real  estate;  and,  to  stve  the 
expenae  of  an  order  of  sale  from  the  probate  coart,  quit-claimed  the  premises  to  the 
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executor,  indiTldually.  The  defendant  being  in  the  advene  possession  of  a  part  of 
the  premises,  an  action  of  ejectment  for  the  recovery  of  them  was  commenced  in  tha 
name  of  the  estate.  The  deed  to  the  executor  was  not  recorded,  but  the  defendant, 
with  knowledge  of  its  existence,  obtained  from  the  devisee  a  deed  to  himself  of  the 
premises  in  dispute,  which  he  put  ,upou  record.  Between  the  times  of  the  execu- 
tion of  the  two  deeds,  the  premises  deeded  to  the  executor  were,  by  a  decree  of  the 
probate  court,  !assigned  to  the  residuary  devisee.  The  executor  having  deceased, 
the  action  of  ejectment  was  prosecuted  in  the  name  of  the  administrator  de  bonis 
non,  for  the  benefit  of  the  person  to  whom  the  executor  had  sold.  Held  that  the 
title  derived  by  the  devisee  under  the  will,  and  the  assignment  of  the  probate  court, 
enured  to  the  benefit  of  the  person  who  purchased  of  the  executor;— that  the  de- 
fendant could  not  defend  the  action  on  the  strength  of  his  deed ;— and  that  the  ac- 
tion was  not  defeated  by  the  conveyance  to  the  executor,  the  defendant  being  at  the 
time  in  adverse  possession.    Admr.  of  Orary  y.  Holly  864. 

EQUITABLE  INTEREST. 

1.  R.  sold  to  L.  W.  a  piece  of  land,  but,  by  mistake,  his  deed  described  an  adjoin- 
ing piece  to  which  he  Iiad  no  title.  L.  W.  took  possession  of  the  place  designed  to 
have  been,  and  which  he  supposed  was  deeded.  The  oratrix,  being  a  creditor  of  L. 
W.J  attached  all  his  real  estate  iu  the  towu,  and  subsequently  levied  upon  a  portion 
of  the  premises  so  sold  but  not  deeded.  Between  the  attachment  and  the  levy,  A. 
W.  claiming  to  have  an  eciuitablc  interest  in  the  premises,  obtained  a  quit-claim  deed 
of  them  from  R.  Held  that  the  oratrix  acquired  by  her  attachment  and  levy,  an 
equitable  interest  in  that  portion  of  the  premises  set  otT  on^her  execution ;  and  that 
the  attachment  being  constructive  notice  to  A.  W.  of  the  oratrix^s  lien,  he  could 
not  defeat  her  equitable  right  by  his  legal  title,  unless  he  had  with  it  a  superior  equity. 
Bailey  v.  Warners^  87. 

2.  A  mere  understanding,  or  parol  agreement,  that  a  person  making  advance- 
ments, or  incurring  a  liability,  shall  b6  secured  therefor  upon  certain  real  estate,  will 
be  inoperative  against  a  bona  fide  purchaser,  or  an  attaching  creditor  without  no 
tice.    lb. 

12.  The  defendant  gave  the  plaintiff  a  written  lease  of  certain  premises,  and 
before  the  expiration  of  it  he  deeded  the  same  premises  to  a  third  person  without 
making  any  reservation  of  the  plaintiff's  rights.  Held^  that  the  fact  that  the  grantee 
had  such  notice  of  the  plaintiff's  rights  as  would  enable  the  plaintiff  to  maintain 
them  in  a  court  of  equity,  constituted  no  defense  and  would  not  prevent  the  plain- 
tiff from  pursuing  the  defendant  on  his  contract  in  an  action  at  law.  Staples  v. 
Flintj  794. 

ERROR,  See  rBACTiOE  3. 

ESCROW,  See  DSKD  6. 

ESTOPPEL. 

1.  A  disclaimer  as  to  the  ownership  of  property,  the  title  of  which  is  really  In 
the  plaintiff,  which  induced  the  defendant  to  sell  It,  when  he  would  not  have  done 
so  but  for  the  disclaimer,  held  to  estop  the  plaintiff  from  afterwards  setting  up  his 
title  and  recovering  of  the  defendant  for  the  conversion  of  the  projMrty.  Doumer 
y.  Fiint  e$  al.,  627. 

See  COTSTBLAOT 10;  Byidenob  6. 

ETIDENCE. 

1     The  receipt  of  a  note,  "  to  balance  account,"  is,  prima  facie,  a  discharge  of  the 
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account ;  and  imposes  the  burden  of  proof  upon  the  opposite  partj  to  show  it  oth- 
erwise.   Stephens  v.  Thompson  et  al.,  77. 

2.  A  witness  may  be  inquired  of,  and  may  testify  as  to  his  opinion  respecting  the 
solvency  of  a  person,  when  he  has  stated  the  facts  and  means  of  knowledge  upon 
which  his  opinion  is  founded.    Sherman  v.  Blodgttty  149. 

8.  A  decision  of  the  county  court,  as  to  the  sufficiency  of  certain  proof,  held,  to 
refer  to  its  character,  or  quality  and  competency,  and  not  merely  to  its  quantity  or 
force  in  convinoing  the  mind.    Commercial  Bank  t.  Strong,  816. 

4.  A  written  admission  by  the  endorser  of  a  bill  or  note,  that  he  received  duo 
notice  of  its  dishonor,  though  strong  evidence,  is  not  conclusive  of  the  fact  against 
him.  He  may  show  that  the  paper  was  signed  under  a  misapprehension  or  mistake 
as  to  the  bill  or  note  referred  to,  and  that  no  notice  of  the  dishonor  was,  in  point  of 
fiiCt,  given.     Commercial  Bank  v.  Clark,  825. 

5.  Such  a  writing,  in  the  present  case,  held,  not  to  operate  either  as  an  admission 
for  the  purpose  of  a  trial,  as  a  contract,  or  as  an  estoppel  in  pais.    lb. 

6.  When  in  a  written  description  of  a  piece  of  land  an  uncertainty  arises,  not 
from  the  terms  used,  but  from  their  application  to,  or  the  nature  or  situation  of  the 
subject  matter,  oral  evidence  is  admissible  in  explanation  of  It.  Patch  et  tuc.  v.  Keeler 
et  al.,  882. 

7.  Parol  testimony  is  admissible  to  show  the  existence  of  monuments  from  and 
to  which  commissioners  surveyed  in  setting  out  a  widow's  dower,  where  they  have 
given  only  a  general  description  of  the  premises  in  their  return,  as,  in  this  instance, 
"  three  rows  of  apple  trees  on  the  west  side  of  the  orchard."    lb. 

8.  The  testator  in  consideration  of  the  conveyance  of  a  turn  to  him,  upon  which 
the  plaintiff,  at  th^  request  of  the  testator's  grantor,  had  erected  a  bam,  promised  to 
pay  the  plaintiff  the  cost  of  said  barn.  The  grantor's  deed  to  the  testator  was  for 
the  expressed  consideration  of  $800;  and  the  testator  gave  to  the  grantor  a  bond 
and  mortgage,  providing  for  his  support,  and  the  payment  of  specified  sums  to  his 
daughters.  Held,  that  though  the  bond  might  be  the  only  evidence  as  to  the  extent 
of  any  personal  claim  in  favor  of  the  grantor,  yet  that  it  would  not  prevent  the 
plaintiff  from  showing  the  existence  of  an  additional  and  suppletory  agreement  by 
parol,  in  his  own  fisivor,  as  entering  into  and  constituting  a  part  of  the  consideration 
expressed  in  the  deed.    Wait  v.  Exr.  of  Wait,  860. 

9.  The  due  organization  of  a  town,  previous  to  a  particular  time,  may  be  pre- 
sumed from  the  fkot  that  at  that  time  they  had  appointed  town  officers,  and  were 
exercising  the  rights  and  powers  belonging  to  organized  towns.  Londonderry  v.  An- 
dover,  416. 

10.  The  declarations  of  a  person,  as  to  the  place  of  his  former  residence,  are  not 
admissible  for  the  purpose  of  proving  that  he  actually  did  reside  in  that  place.    lb, 

11.  The  plaintiff  delivered  to  the  deftndant  a  quantity  of  palmleaf,  for  whioh  the 
defendant  gave  a  written  receipt  and  agreement  to  get  it  worked  into  hata  or  return 
it  when  called  for,  and  speclHed  the  price  at  whioh  it  was  to  be  aooonnted  for,  if 
used.  Held^  that  parol  proof  was  inadmissible  to  show  that,  at  the  time  of  the  exe- 
cution of  the  writing,  it  was  agreed  that  the  palmleaf  should  remain  at  the  plain- 
tiff's risk ;  but  that  testimony  was  admissible  in  referenoe  to  the  condition  of  the 
leaf  when  left,  the  usage  and  custom  in  packing  leaf  for  market,  and  the  necessity 
and  custom  of  taking  it  from  the  sacks  and  exposing  it  to  the  air,  and  the  care  ezer. 
oised  by  the  defiandant  In  that  respect.    Brovm  t.  Ifitchcock,  462. 
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12,  What  is  Baid  by  a  person  when  he  goes  to  call  upon  another  may  be  given  in 
evidence  as  a  part  of  the  res  geskB^  for  the  purpose  of  showing  the  true  object  and 
character  of  the  act,  when  the  act  itself  is  equivocal,  and  the  person  called  upon 
claims  for  it  a  diflRirent  character  and  elTect  £rom  that  intended.  Dan/ortA  v. 
Streeter^  490. 

18.  To  prove  that  a  person  was  a  member  of  a  firm,  testimony  showing  that  he 
had  a  deed  of  an  undivided  portion  of  their  property,  and  that,  with  his  knowledge, 
suits  at  law  and  in  chancery  respecting  said  property  were  instituted  by  and  in  the 
name  of  the  firm  in  which  he  was  Joined  as  plaiutiflT,  and  that  he  took  an  active  part 
in  advising  about,  and  in  making  repairs  upon  said  property,  is  admissible.  Carlton 
et  al,  V.  Ludlow  W.  Mill,  504. 

14.  The  plaintiflT  claimed  to  i  eco  ver  the  amount  of  certain  taxes,  which  he  claimed 
had  been  assessed  against  the  defendant  and  placed  lor  collection  in  the  hands  of 
the  plaintiflT,  as  constable,  and  by  him  paid  to  the  town,  to  which  he  was  accounta- 
ble,  and  that  the  defendant  had  promised  to  pay  him.  Held,  that  the  tax-bills  in  the 
hands  of  the  plaintiff  were  admissible,  and  prima  facie  evidence  of  the  existence  of 
the  taxes,  and  the  amount  for  which  the  defendant  was  liable  upon  them.  Botoman 
v.  Downer,  582. 

16.  Held,  also,  that  the  fact  that  the  plaintiff  had  given  bonds,  as  constable,  and 
received  the  tax-bills  in  question,  and  had  settled  with  the  town  and  taken  up  his 
bonds,  afforded  prima  facie  evidence  that  he  had  paid  the  taxes  in  assessed  against 
the  defendant.    lb. 

16.  Proof  by  a  physician's  books,  and  his  own  oath,  that  his  charges  in  question 
were  made  at  his  usual  rates  of  charge  for  similar  services  for  other  persons,  in  the 
same  neighborhood,  whom  he  attended,  is  admissible,  in  connection  with  proof 
that  these  rates  were  known  to  the  person  charged.    Paige  v.  Morgan,  665i 

17.  If  testimony  before  an  auditor  would  have  been  admissible  in  any  view,  or  in 
connection  with  any  other  evidence,  and  it  appeared  that  it  was  offered  and  admitted 
"among  other  things  not  objected  to,"  which  are  not  more  particularly  stated,  it 
cannot,  on  exceptions,  be  held  to  have  been  inadmissible.    lb. 

18.  Where  to  a  declaration  for  the  breach  of  a  contract  in  not  furnishing  a  proper 
and  suitable  kiln  and  dry-house,  in  which  to  secure  certain  hope,  the  defendant  plead 
that  he  did  prepare  a  suitable  kiln  and  dry-house,  ready  for  use  when  it  was  re- 
quired, and  according  to  the  true  intent  and  meaning  of  the  contract,  and  to  the 
fall  satisfaction  of  the  plaintiff;  evidence  that  that  the  plaintiff  consented  that  a  new 
kiln  and  drj'-house  need  not  be  built,  but  that  one  of  his  own  might,  and  that  la 
accordingly  was  used,  and  the  plaintiff  paid  for  the  use  of  it,  is  admissible,  and  has 
a  tendency  to  support  the  issue  presented  by  the  defendant's  plea.  Thompson  v.  Kil- 
borne,  760. 

19.  In  an  action  upon  a  recognizance,  entered  into  by  a  third  person  for  the  ap- 
peal  of  a  defendant  firom  the  Judgment  of  a  Justice  against  him,  the  fact  that  such 
defendant,  about  the  time  of  his  appeal,  gave  in  his  list  for  property  to  a  certain 
amount,  is  admissible  as  tending  to  show  that  he  then  had  that  amount  of  property. 
Richardson  v.  Hitchcock,  767. 

20.  The  opinion  of  a  witness  in  reference  to  the  solvency  of  a  person  may  be 
given  in  connection  with  the  fkots  on  which  the  opinion  is  grounded.    lb. 

21.  For  the  purpose  of  showing  the  insolvency  of  the  defendant  before  the  ren- 
dition of  a  final  Judgment  against  him,  it  may  be  shown  that  soon  thereafter  he  was 
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admitted  to,  and  took  the  poor  debtor's  oath  before  the  Jail  committionen,  upon  an 
execution  in  fkvor  of  a  third  person,    lb. 

22.  This  may  be  shown  by  parol,  the  jail  commissioners  not  being  regarded  as  a 
court  of  record ;  and,  for  the  mere  purpose  of  showing  the  defendant's  insolvency, 
it  is  immaterial  whether  a  certificate,  properly  signed,  was  left  with  the  jailor  or 
not.    lb. 

See  AttachmkhtU;  AttoenkyI;  CaixiNAL  Law  1,  2 ;  GuabakttI;  Pabt- 
KER6HIP8;  l*AyMK>T5;  1*B0BATB  Court  11 ;  Promissory  Notes  awd  Bxj-lb 
or  EzcBAKOs  4;  Bailload  6;  School  Tsachxr  2;  Taxis  11;  Water  axi> 
Water-Courses  3;   Witsbss. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  administrator  of  an  insolvant  estate  is  not  bound  to  inventory  and  ae 
count  for  lands,  the  legal  title  to  which  was  in  the  intestate,  at  the  time  of  bis  de- 
cease, bat  the  equitable  title  in  another.     Sherman j  Admr.  v.  Est.  of  Dodge ^  26. 

2.  Where  it  is  obvious,  from  the  writ  and  declaration,  that  the  plaintiff  sues  as 
administrator,  neither  an  express  averment  of  the  fact,  or  a  conclusion  that  it  is  to 
the  damage  of  the  plaintiff  "  as  administrator,"  is  nccesear}'.  Pope^  Admr.  v.  Sta- 
cy, 96. 

3.  In  such  a  suit,  causes  of  action  which  accrued  during  the  life-time  of  the  de- 
censed  may  be  joined  with  those  which  have  accrued  since,  if,  when  recovered,  they 
would  all  be  assets  in  the  administrator's  hands,    lb. 

4.  The  plaintiff  and  two  others  were  executors  of  the  last  will  of  his  father  who, 
before  his  decease  held  a  note  against  the  defendant,  which  he  placed  in  the  hands  of 
the  plaintiff  for  collection ;  and  the  plaintiff  subi^equently  took  a  new  note,  upon 
which  he  commenced  the  present  suit,  in  his  own  name,  as  its  bearer,  after  which 
the  defendant  paid  the  amount  due  upon  it  to  the  other  executors,  and  obtained 
their  discharge,  they  knowing  of  the  suit,  and  agreeing  to  indemnify  the  defendant 
against  it.  Held  that  the  note  was  under  the  control  of  the  executors,  and  that  the 
discharge  of  a  majority  of  them  was  a  valid  defense.     Griswold  v.  Clark^  661. 

5.  The  jurisdiction  of  a  probate  court,  in  granting  administration,  cannot  be  col- 
laterally attacked.    AlAott,  Admr.  v.  Cobtam  ^  wife,  663. 

6.  Debts  due  to  a  deceased  person  can  be  collected  and  administered  upon,  in  the 
first  instance,  only  in  the  state  where  the  debtor  rci'idcs.  If  paid  to  another  admin- 
istrator, the  payment  will  be  no  protection  against  a  suit  in  favor  of  an  administra- 
tor appointed  in  that  state,    lb. 

7.  If  an  intestate  did  not  reside  in  this  state  at  the  time  of  his  decease,  money  due 
to  him  fi*om,  or  money  belonging  to  his  estate  which  is  paid  to  a  person  who  does 
not  reside  in  this  state,  cannot  be  recovered  of  such  person  in  an  action  brough  by 
an  administrator  appointed  here.    lb. 

8.  The  debtor  or  person  receiving  the  money  would  only  be  liable  to  an  action  in 
favor  of  an  administrator  appointed  in  the  state  of  the  residence  either  of  the  debt- 
or or  intestate,    lb. 

0.  An  executor  or  administrator  is  entitled  to  an  allowance  against  the  estate  for 
his  time  and  services  in  taking  care  of  the  pro]-)erty  of  the  estate,  so  long  as  It  re- 
mains under  his  management,  and  he  is  accountable  for  it  in  that  capacity,  although 
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the  use  of  the  property  was  bequeathed  to  another,  who  during  oil  the  time  had  tlie 
iucome  of  it.     Admr.  of  Merrill  v.  3Vim,  676. 

10.  An  administrator  should  be  allowed  for  his  expenditures  in  a  law-suit  in 
which  he  was  unsuccessful,  if  he  acted  in  good  faith,  and  with  reasonable  prudence; 
and  whether  he  did  so  or  not,  must  ordinarily  depend  upon  the  facts  in  each  partic- 
ular case.    Iltirs  of  Holmes  v,  Admr.  of  Holmes^  766. 

11.  In  the  present  case,  the  administrator  allowed  for  such  expenditures,  i(  being 
found  that  he  acted  in  good  faith,  and  under  the  advice  of  suitable  counsel,  believ- 
ing he  had  the  right  of  the  case     lb. 

See  A8E8T8  2;  Pbobatk  CoURT  11. 

EXTENHES. 

1.  The  defendants,  a  corporation,  voted  '*  that  all  reasonable  expenses  incurred 
in  taking  stock  shall  be  audited  and  allowed.  Held  that  the  ''  reasonable  expenses" 
mentioned  in  the  vote  was  not  limited  to  cash  expenditures,  but  extended  also  to 
personal  services  expended.    Hall  v.  Yt,  $*  Ma*s.  R.  Company y  401. 

FACTOR,  See  Iavs  1, 2. 

FALSE  PRETEXCES,  S^.e  Illeoal  Contract  3. 

FEME  COVEKr,  See  IIusbaxd  amd  Wife. 

FENCES,  See  Railroad  8,  11. 

FIXTURES. 

1.  Not  only  the  manner  and  extent,  but  the  object  and  purpose  of  the  annexation 
of  a  chattel  to  a  building,  is  to  be  considered  in  determining  whether  it  has  become 
a  fixture  and  pait  of  the  realty.    Hill  v.  Wentworth^  428. 

2.  That  the  article  is  essential  to  the  use  of  the  building  for  the  business  for  which 
it  is  used,  is  not  the  test  by  which  to  determine  whether  or  not  it  is  a  part  of  the  re- 
alty,   lb. 

8.  To  change  the  character  of  an  article  from  a  chattel  to  a  fixture  there  should 
be  some  positive  act  and  intent  io  that  cfTect,  on  the  part  of  the  person  annexing  it 
to  a  building;  and,  if  the  intent  is  left  in  doubt  uponf  an  inspection  of  the  property 
itself,  taking  into  consideration  its  nature,  the  mode,  extent,  purpose  and  object  of 
its  annexation,  it  should  be  hold  to  remain  personal  property,    lb. 

4.  Articles  of  machinery  used  In  a  manufactory  do  not  become  a  part  of  the  free- 
hold when  they  are  only  attached  to  the  building  for  the  purpose  of  keeping  them 
steadier,  and  in  a  manner  best  adapted  to  that  purpose,  so  that  their  use  as  chattels 
may  bo  more  beneficial,  and  are  attached  in  such  a  way  that  they  may  be  removed 
without  injury  to  the  freehold  or  to  the  articles  themselves  as  chattels,    lb, 

5.  An  iron  boiler,  in  a  paper-mill,  set  in  brick-work  which  was  laid  on  a  stone 
foundation  placed  in  the  ground  up  to  which  the  floor  was  laid,  together  with  the 
iron  pipe  connected  with  it  by  screws  and  bolts;  engines  for  grinding  rags,  fixed  in 
tubs  standing  on  timbers  up  to  which  the  floors  of  the  building  were  scribed;— pa- 
per presses  fastened  to  the  building  by  cleats  and  with  screws  and  nuts;  calendar 
rolls  in  an  iron  frame  screwed  to  timbers  which  were  spiked  to  the  floor ;— a  rag-cut- 
ter; a  trimming-press  set  in  a  fVame  which  waa  screwed  to  the  floor,  and  a  machine 
for  making  paper,  which  was  fbctened  to  the  floor  by  cleats  nailed  around  it  and  in 
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no  other  way,  held  to  he  no  part  of  the  real  estate,  as  between  mortgagor  and  mort* 
gagee;— but  otherwise  of  the  iron  shafting  put  up  in  the  building  by  hangers  of  iron 
bolted  to  the  beams  and  sills,  and  used  for  turning  and  carrying  the  machinery. 
i&. 

FOREIGN  LAW. 

1.  If  the  subject-matter  of  a  controversy  in  our  courts  arose  in  a  foreign  Jurisdlc* 
tion,  by  the  laws  of  which  it  should  be  goremed,  it  cannot  be  Judicially  noticed 
that  those  laws  are  different  fi-om  our  own,  unless  they  are  shown,  by  evidence,  to 
be  so.     Woodrow  v.  O'  Conner^  776. 

FRAUD. 

1.  A  fklse  representation,  not  believed  to  be  true  at  the  time,  which  a  vendor  of 
property  makes  for  the  purpose  of  inducing  a  purchase  of  it,  or  a  fklse  impression 
produced  by  his  words  or  acts  for  the  pupose  of  misleading  and  obtaining  an  undue 
advantage,  whereby  a  purchaser  is  deceived  and  injured,  is  both  fhiudulent  and  ac- 
tionable.   Howard  v.  Oould^  626. 

2.  The  defendant,  having  information  and  reason  to  believe  that  his  horse  bad 
the  glanders,  was  inquired  of  by  the  plaintiff  respecting  it,  and  replied  that  he  8up> 
posed  the  horse  had  the  horse-distemper,  but  that  the  plaintiff  could  examine  him; 
and  did  not  communicate  the  information  he  had  received  respecting  the  glanders; 
and  the  plaintiff  was  thereby  induced  to  trade  for  the  horse,  and  was  damaged  in 
consequence  of  his  actually  having  the  glanders ;  it  toas  held  tliat  the  defendant  was 
liable  to  the  plaintiff  on  account  of  a  fraudulent  suppression  of  material  facte,  which, 
if  known,  would  probably  have  prevented  the  trade.    lb. 

FRAUD  IK  LAW,  See  Salb  2,  8. 

FRAUDS,  (STATUTE  OF.) 

1.  If  the  agreement,  for  the  non-performance  of  which  an  action  is  brought,  was 
not  to  be  performed  within  one  year,  no  recovery  can  be  had  vpon  it,  although  that 
which  formed  the  consideration  of  the  agreement  was  to  have  been,  and  was  paid  or 
performed  within  that  period ;  and  no  recovery  can  be  had  for  or  upon  the  oonsid* 
eration  so  paid  or  performed ,  unless  it  enured  to  the  benefit  of  the  defendant.  Puret 
V.  Estate  of  Paine j  84. 

2.  One  L.  was  indebted  to  the  plaintiff,  but  had  executions  in  the  hands  of  the 
plaintiff,  as  deputy  sheriff,  for  which  he  had  become  holden  to  an  amount  exceeding 
L.*B  indebtedness.  The  defendant  bought  the  execution  of  L.,  and  in  part  payment 
therefor,  promised  to  p^y  the  amount  L.  was  owing  to  the  plaintiff,  in  a  settlement 
of  accounts  between  the  plaintiff  and  himself,  and  assented  to  its  being  charged  to 
him.  Heldf  that  the  plaintiff's  claim  therefor  against  the  defendant  was  valid,  and 
that  the  promise  of  the  defendant  was  not  within  the  statute  of  fhiuds.  OUason  r. 
BriggSy  186. 

8.  The  promise  of  an  assignee  to  keep  the  assigned  property  for  the  benefit  and  se- 
curity of  certain  sureties  of  the  assignor  is  an  original  undertaking,  and  not  within 
the  statute  of  fhtuds.    MtrriU  et  als,  v.  JSngUsbv^  JV.,  150. 

4.  A  parol  promise  to  pay  the  debt  of  another  in  consideration  of  property  placed 
by  the  debtor  in  the  promisor's  hands,  is  not  within  the  statute  of  fhuids.  It  is  an 
original  promise,  and  binding  upon  the  promisor;  and,  in  this  respect,  It  is  imm*- 
terial  whether  the  liability  of  the  original  debtor  continues  or  is  discharged.  Wait 
v.  Exr.  of  Waitj  860. 
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6.  The  tcsUtor  in  oenaideration  of  the  coiiTejanoe  of  a  Iknn  to  him,  upon  which 
the  plmintiir,  at  the  request  of  the  testator's  grantor,  had  erected  a  bam,  promised  to 
pay  the  plaintiff  the  cost  of  said  bam.  Held  that  this  promise,  being  made  upon  a 
new  consideration,  was  binding,  though  it  was  not  in  writing,  and  thoagh  the  orig- 
inal liability  of  the  grantor  remained  nndisoliarged.    Tb. 

6.  A  promise  to  pay  a  specified  price  for  real  estate,  conveyed  or  agreed  to  be 
conveyed  to  the  promissor,  need  not  be  in  writing.  If  the  whole  agreement  for  the 
conveyance  of  the  real  estate,  and  for  the  payment  of  its  consideration,  be  by  parol, 
and  there  is  a  conveyance,  or  a  sufficient  tender  of  a  conveyance,  according  to  that 
part  of  the  agreement,  an  action  will  lie  upon  the  promise  for  the  agreed  price. 
Hodges  f  wife  v.  GVeei»,858. 

7.  The  plaintiff  having  a  demand  against  H.  k  D.  which  he  was  about  to  secure 
by  an  attachment  of  their  property,  the  intestate,  who  had  a  larger  claim  against  H 
ft  D.  tlian  that  of  the  plaintiff,  promised  that,  if  the  plaintiff  would  forbear  to  com- 
mence a  suit  and  make  cost  by  attaching  the  properly,  he  would  pay  the  plaintiff's 
debt.  The  plaintiff  did  forbear,  and  assisted  the  intestate  in  securing  his  debt  by  an 
attachment,  with  other  property,  of  that  which  the  plaintiff  was  about  to  attach. 
Held  that  the  promise  was  not  within  the  statute  of  fhiuds,  it  being  an  absolute 
promise,  in  which  the  original  debtor  had  no  interest,  and  the  consideration  being 
entirely  between  the  plaintiff  and  the  intestate.    Lampson  v.  HobarVs  Esuae^  W- 

8.  In  a  contract  for  the  sale  of  real  estate,  a  deed  of  which  is  executed  and  deliv- 
ered, a  promise  by  the  purchaser  to  pay  the  consideration,  or  Aimish  security  for  it, 
is  not  within  the  statute  of  fVauds ;  and,  if  only  by  parol,  an  action  may  be  main- 
tained upon  it.    Aseutney  BeuUr,  et  cUs,  v.  MeKOrm^y,  721. 

9.  The  defendant,  at  the  request  of  S.,  carried  certain  papers  to  the  plaintiff,  and 
informed  him  that  S.  wished  him  to  oommence  suits  thereon.  The  plaintiff  relhsed 
to  do  so  unless  the  defendant  would  become  responsible  for  certain  advances  of  mon- 
ey which  the  plaintiff  would  be  obliged  to  make,  whereupon  the  defendant  assured 
the  plaintiff  that  S.  was  good  for  that,  and,  if  not,  that  he  (the  defendant)  was;  and 
thereupon  the  plaintiff  commenced  the  suits.  Held^  that  the  .defendant's  undertak- 
ing was  collateral  only,  and,  not  being  in  writing,  could  not  be  enforced,  though, 
in  point  of  fisct,  S.  was  not  responsible;  it  not  appearing  that  the  defendant  had 
acted  in  bad  fkith.    Steele  v.  Tbwnej  771. 

10.  A  subsequent  promise  of  the  defendant  to  pay  the  plaintiff,  for  which  there 
was  no  consideration  could  not  convert  such  collateral  undertaking  into  an  origi- 
nal one.    lb. 

11.  The  plaintiffsold  at  auction  to  the  deftndant,  sixteen  sheep  for  $80.00.  The  sheep 
were  then  in  a  yard  of  the  plaintiff,  and  he  and  the  defendant  drove  them  into 
another  yard  of  the  plaintiff,  and  the  defendant  then  told  the  plaintiff,  if  he 
would  keep  them  until  a  certain  day,  he  (the  defendant)  would  then  come  and 
get  them  and  pay  all  bills.  This  was  assented  to  by  the  plaintiff,  and  the  sheep 
were  so  kept,  but  at  the  expiration  of  the  time  the  defendant  declined  to  take 
them.  Helfj  that  the  property  was  sufflcientiy  accepted  and  received  within  the 
meaning  of  those  terms  as  used  in  the  Compiled  Statutes,  $  2  chap.  64,  entitied 
**  The  prevention  of  iVauds,  ftc."    Oreen  v.  Merriam,  801. 

FUTUSB  ADVAKCEMENTS,   EABNIKGS  AKD  SUFFOBT,  See  AsnosMxnr 

1, 2, 12. 

GUABANTT. 

1.   TMoMBy  Bfaowlng  the  ob^  for  which  a  guaranty  wu  given,  that  the  gua^ 
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antor  was  present  when  it  was  delirered,  and  knew  of  the  purchase  of  goods  whlob 
the  principal  made  under  a  contract  contemplated  by  the  guaranty,  the  guarantor's 
acquaintance  with  the  business  of  the  principal,  and  his  general  knowledge  respect- 
ing the  business  transactions  between  the  principal  and  the  party  to  whom  the  guar- 
anty is  addressed,  is  admissible  for  the  purpose  of  proving  notice  to  the  guarantor 
of  the  acceptance  of  the  guaranty,  and  of  the  transactions  of  the  other  parties 
under  it.    Noyes  ^  Co.  v.  Nichols,  159. 

2.  Notice  to  the  guarantor  of  *'  about  the  amount"  of  the  advancements  wliich 
were  made  to  the  principal,  on  the  credit  of  the  guaranty,  is  all  the  notice  which,  in 
this  respect,  need  be  given.    lb. 

8.  Technical  rules  are  not  to  be  resorted  to  in  the  construction  of  a  guaranty, 
where  the  meaning  of  the  parties  Is  plain  and  obvious     lb, 

4.  The  defendant  promised  the  plaintiA  that  if  they  would  Itamish  N.  with  mer- 
chandise ^'  upon  commission  or  otherwise,"  the  defendant  would  be  accountable  for 
all  K/s  contracts  and  engagements,  and,  if  he  did  not  fiilfiU  them  as  agreed,  the  de- 
fendant would  guarantee  the  payment  thereof.  Held  that  the  defendant  was  liable, 
under  such  a  guaranty,  for  merchandise  which  the  plaintillkmade  a  direct  and  abso< 
lute  sale  of  to  N.    lb.  , 

6.  fUld,  also,  that,  under  such  a  guaranty,  it  was  not  necessary  that  the  payment 
should  first  be  demanded  of  the  principal,  and  notice  of  his  default  be  given  to  the 
guarantor,  for  the  purpose  of  rendering  him  liable,    lb. 

6.  Where  a  guaranty  is  absolute  and  binds  the  surety  to  the  fhlfllment  of  the 
principal's  contract  unconditionally  and  in  general  terms,  no  demand  of  payment  of 
the  principal  and  notice  of  his  defkult  is  necessary*  to  charge  the  guarantor.    lb. 

7.  The  defendant  informed  the  plaintiifs  that  N.  was  desirous  of  obtaining  goods 
upon  a  credit,  and  guaranteed  the  flilfllment  of  N.'s  agreements  with  the  plaintiib 
according  to  his  contracts.  A  contract  was  thereupon  entered  into  by  which  the 
plaintifib  agreed  to  lUmish  N.  certain  goods,  to  be  paid  for  by  him  from  time  to 
time,  but  with  a  provision  that  the  goods  should  be  owned  by  the  plaintiib  until 
they  were  paid  for.  Held,  that  this  was  a  conditional  sale  upon  credit,  and  within 
the  ftir  scope  of  the  guaranty.    lb. 

8.  The  contract  provided  that  N.  might  pay  for  the  goods  in  certain  kinds  of  bar- 
ter, and  at  the  expiration  of  the  year  return  the  goods  on  hand  at  a  certain  dis- 
count; and  that  his  indebtedness  under  a  former  contract,  for  which  the  defendant 
was  liable  under  a  previous  guaranty,  was  first  to  be  paid.  Htld^  that  these  stipula- 
tions not  operating  to  the  injury  of  the  def)Bndant,  did  not  prevent  or  discharge  his 
liability;  nor  would  it  be  afiteted  by  a  want  of  notice  of  N.'s  right  to  return  the 
goods,    lb. 

9.  The  plaintifib,  after  the  defkult  of  K.,  attached  [and  sold  his  goods,  including 
those  which  they  had  sold  him,  and  appli^  the  avails  in  part  satis&ction  of  their 
claim ;  and  they  received  ftom  K.  his  note  payable  on  demand,  secured  by  mortgage 
as  collateral,  and  not  to  be  credited  until  paid,  and  upon  which  nothing  had  been 
paid;  and  they  had  also  purchased,  in  the  name  of  a  third  person,  a  prior  mortgage 
upon  the  same  premises,  and  caused  it  to  be  foreclosed,  but  the  time  for  its  redemp- 
tion had  not  expired.  Held,  that  neither  of  these  acts  discharged  or  affected  the  lia- 
bility of  the  defendant  as  guarantor,    lb, 

10.  The  defendants  and  H.  W.  C.  signed  and  delivered  a  writing  of  the  fbllowing 
tenor:  "  C.  C.  Trowbridge,  Esq.,  President,  Detroit,  Michigan.  S.  U.  fr  Co.  are 
"  ftuthorized  to  value  upon  us  or  dther  of  us  to  the  amount  of  ttB/)00,  in  such 
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**  amounti  an^  on  raeh  time  as  they  may  require,  which  will  be  duly  honored,  and 
<*  we  hereby  jointly  and  lereraUy  hold  oorselres  accountable  for  the  acceptance  and 
<'  payment  of  Buch  drafts." 

Aid^  1.  That  it  might  be  shown  by  i>aro1,  thiit  the  writing  was  intended  for  the 
plaintiift  of  whom  said  Trowbridge  was  president. 

2.  That  the  writing  bound  all  the  signers  to  the  payment  of  such  drafts  as  might 
be  accepted  by  either  of  them. 

8.  That  it  was  not  answered  by  the  acceptance  and  payment  of  drafts  to.the  amount 
of  $25,000 ;  but  that  it  was  a  standing  or  continuing  guaranty  for  that  amount,  tiie 
parties  themselyes  baring  so  treated  and  practically  construed  it. 

4.  That  it  extended  to  and  proYided  for  the  payment  of  drafts  made  payable  else- 
where than  at  the  residence  of  the  drawee,  which  had  been  accepted  generally  and 
recognized,  and  were  obyiously  conformable  to  the  expectation  of  the  parties. 
Michigan  State  Bank  v.  PeckSy  200. 

11.  A  person  holden  as  surety  on  a  letter  of  credit  will  be  discharged  if,  without 
his  consent,  after  the  maturity  of  the  paper,  for  the  jMiyment  of  which  he  is  holden, 
the  holder  receive  as  collateral  security  for  its  payment  another  obligation  with  oth* 
er  sureties  payable  at  a  Aiture  time.  Michigan  State  Bank  r.  Bst^  of  Leavenworth,  200. 

12.  The  death  of  a  person  who  has  given  a  letter  of  credit  authorizing  another  to 
value  on  him  to  a  certain  amount  for  a  limited  period,  and  agreeing  to  acoftpt  the 
drafts  drawn,  and  pay  them  if  not  paid  by  the  drawer  at  maturity,  will  operate  as  a 
revocation  of  all  authority  to  thereafter  draw  on  him,  though  the  person  to  whom, 
and  for  whose  security  the  letter  was  given,  has  no  notice  of  the  death,  and  the  pe- 
riod for  which  the  authority  is  given  is  unexpired.    lb. 

18.  Such  a  letter  of  credit  dated  and  given  in  this  state  to  a  person  in  Hiohigan, 
specifying  no  place  at  which  the  drafts  were  to  be  made  payable,  will  not  bind  the 
signer  to  the  acceptance  or  payment  of  drafts  payable  in  New  York ;  Ibham,  J.  lb. 
(But  see  Same  plaintiffs  v.  Pecks^  20O. ) 

GUAKPTAN,  See  P&obate  Coubt,  6,  7. 

HIGHWAY. 

1.  The  occupation  of  ]pi^)taibta  on  the  line  of  a  highway  {for  a  period  of  twenty 
years  or  more,  without  any  paper  titie,  affords  no  presumption,  as  matter  of  law, 
that  the  possessor's  title  extends  beyond  the  limits  of  his  actual  possession  or  to  the 
centre  of  the  highway.    Hatch  v.  Vt.  C.  JR.  Co.,  142. 

2.  Nor  can  a  person  acquire  a  title  to  any  portion  of  the  highway  by  an  occu- 
pancy of  it  with  his  wagons  and  carriages  and  those  of  his  customers,  if  such  occu- 
pancy  is  not  adverse  to  the  rights  of  the  public,  or  under  some  other  claim  of  right 
to  the  premises  as  a  highway.    lb. 

8.  A  petition  for  the  discontinuance  of  a  highway,  laid  by  the  selectmen,  but  not 
yet  built,  does  not  suspend  or  prevent  their  immediately  proceeding  with  the  build- 
ing of  the  highway.    Jh/t  y.  Pittsford,  286. 

4.  An  appeal  by  a  landowner  from  the  laying  of  a  highway  vacates  the  previous 
orders  of  the  selectmen  respecting  it,  and  suspends  all  their  operations  and  proceed- 
ings for  the  purpose  of  building  a  road.    lb. 

5.  A  person  who  has  contracted  to  build  a  road  laid  by  the  selectmen,  cannot  pro- 
Deed  with  his  contract  after  he  reeeives  notice  of  such  an  appeal,  and  recover  of  the 
town  therefor,    lb. 
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6.  Nor  can  he  recover  npon  an  order  giTen  by  the  eelectmen  for  work  performed 
after  receiring  notice  of  such  an  appeal.    Jb. 

7.  The  order  coonted  upon  in  the  present  case,  Keld  to  have  been  ipven  for  snch 
work,  and  not  In  compromiae  of  a  claim  for  damagee  for  each  a  termination  of  the 
contract.    lb. 

8.  Ornament  and  the  improvement  of  grounds  about  a  public  building,  may  be 
taken  into  consideration  and  regarded  in  connection  with  the  convenience  and  ne* 
ceasity  of  a  proposed  highway ;  but  they  do  not  alone  constitnte  a  sufficient  basis  for 
establishing  it.     Woodstock  r.  GaUupyGS7. 

9.  Upon  a  report  of  commissioners  in  ikvor  of  laying  a  highway,  if  the  county 
court  do  not  proceed  to  consider  and  determine  the  case  upon  its  merits,  the  ag' 
grieved  party  may,  upon  ^a*  proper  application,  have  a  remedy  in  the  supreme 
court.    lb. 

10.  In  an  application  therefbr,  a  general  prayer  for  snch  remedy  as  the  court  shall 
deem  proper  is  all  that  is  necessary.    lb. 

11.  The  plaintiir  having,  at  the  request  of  the  defendant,  who  was  one  of  the  select- 
men of  the  town  of  Windsor,  taken  the  highway  tax-bill  of  one  of  the  districts  in 
mid  town,  and  having  made  expenditures  of  labor  and  money  in  the  necessary  re- 
pairs of  the  highways  in  said  district,  to  an  amount  largely  exceeding  all  that  be 
was  able  to  collect  on  said  tax-bill,  which  he  had  been  unable  to  recover  of  said 
town ;  it  waakeld  that,  upon  the  ikcts  found  and  reported,  the  defendant  had  assumed 
and  was  under  no  personal  liability  for  the  same.    Stmu  v.  Otggins,  617. 

12.  The  defendant,  for  the  purpose  of  widening  a  side-hlll  highway  upon  the  plain- 
tiir*s  land,  drew  stone  and  dumped  them  on  the  lower  side  of  the  road  so  that  some 
of  them  rolled  down  against  and  through  the  plaintUT's  ftnce  into  his  Held.  The 
widtming  of  the  road  was  necessary,  and  was  done  in  a  proper  and  reasonable 
manner,  with  the  approval  of  the  highway  surveyor.  HMj  that  the  defendant 
was  not  liable  to  the  plaintilP  in  an  action  of  trespass  for  so  doing.    Mont  t.  ITcy 

HOMESTEAD. 

1.  The  homestead  of  a  deceased  person  is  holden  and  liable  fbr  the  same  debts 
which  it  was  before  his  decease.    It  is  not  exempted  from  debts  which  accrued  be- 
fore its  purchase,  or  before  the  first  of  December,  1860.    Simands  tt  a2s.,  v.  E$tau  of 
Powers,  864* 

2.  The  owner  of  a  homestead,  having  a  wifb,  may  convey  it  by  his  own  deed, 
without  his  wife's  Joining  in  it,  so  as  to  vest  in  the  grantee  a  superior  title  to  that  of 
a  subsequently  attaching  and  levying  creditor  upon  a  demand  which  accrued  before 
the  first  of  December,  1860,  and  as  to  vhose  claim  the  homestead  was  not  exempted 
from  attachment.    Mowe  v.  Adamtf  Ml. 

8.  An  appeal  lies  from  the  decision  of  the  probate  court  setting  out  a  homeetead 
to  the  widow  of  a  deceased  person.    Jhu  et  alt.  v.  Est,  of  BSonitt.  672. 

4.  A  piece  of  land  which  has  a  dwelling  house  upon  it,  occupied  by  a  tenant,  but 
npon  which  the  owner  never  resided,  cannot  be  treated  as  his  homestead  within  the 
meaning  of  the  statute,  (Comp.  Stat.  ch.  66,  i  1  and  4,)  though  he  had  no  other 
dwelling  honsci  and  may  have  contemplated  living  upon  the  premises  at  m  flitnre 
time.    lb. 
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6.  Nor  can  sepftnte  pieoee  of  woodland  from  whioh  the  owner  wm  accastomed  to 
obtain  wood  for  hJa  own  xuBy  or  a  piece  of  land  oconpied  only  by  a  shop,  or  a  pew 
In  the  maeting^hooM,  be  regarded  aa  a  homestead,  or  a  part  of  it,  within  the  mean- 
ing of  aaid  statnte.    i6. 

HUSBAND  AND  WIFE. 

1.  A  husband  is  liable  for  property,  suitable  to  his  situation  aud  cironmstances  in 
life,  which  is  procured  by  his  wife  while  she  is  liring  with  him,  if,  after  knowledge 
of  the  ihet,  he  permit  her  to  retain  it;  and  especially  where  the  person  who  fhr^ 
nishes  the  property  has  reason  to  believe,  from  his  previous  dealings  with  the  hus- 
band, that  the  wife  is  authorized  to  contract  for  it.     GUman  v.  Afufnu,  241. 

2.  The  possession  of  a  piece  of  land  belonging.to  a  feme  covert,  upon  which  she 
and  her  husband  reside,  is  a  possession  of  the  husband  alone ;  and  his  acts  and  de- 
clarations are  admissible  for  the  purpose  of  showing  the  character  and  extent  of  the 

possession ; in  this  case,  to  show  that  a  piece  of  land  which  was  fenced  and 

occupied  with  tliat  of  his  wift,  did  not  belong  to  her,  but  to  an  adjoining  propric 
tor.    flolton  y.  Whitney^  448. 

8.  The  prima  facie  inference  that  a  deed,  taken  to  the  wife  of  the  person  who  pays 
the  consideration  for  it,  was  intended  as  a  gift  to  her,  may  be  rebutted  and  over- 
come by  parol  proof  to  the  contrary ;  and  if  this  is  done,  a  resulting  trust  will  ex- 
ist in  ikvor  of  the  husband.    WaUaee  v.  Botoens,  688. 

4.  In  the  present  case,  the  orator  having  purchased  and  paid  for  a  piece  of  land, 
the  deed  of  which  was  taken  to  his  wife,  and  the  proof  being  satisiiictory  that  it  was 
not  intended  as  an  absolute  gift  to  her;  it  was  held  that  there  was  an  implied  or  re- 
sulting trust  which  a  court  of  chancery  would  execute  In  his  ikvor.    lb, 

6  Sen^U.  That  if  a  husband  had  so  taken  the  deed  under  a  misapprehenaion  as 
to  its  legal  operation,  supposing  that  it  would  have  the  same  efitect  as  though  taken 
to  himself  and  his  wife  Jointly,  a  court  of  equity  would  be  Justified  in  compelling 
the  parties  interested  to  allow  it  to  have  that  operation.   Rjedfisld,  Ch.  J.    lb, 

6.  In  a  deed  from  a  husband  and  wife,  executed  while  our  statute  required  the 

acknowledgement  by  the  wifbto  be  made  by  her  separately  from  her  husband,  it  should 

'appear  in  the  certificate  of  acknowledgement  that  it  was  so  acknowledged  by  her. 

If  it  does  not,  the  deed  will  be  inoperative  and  void,  as  against  the  wifb.    Pratt  t. 

«a/(iiCi,686. 

7.  The  possesion  of  land  taken  under  a  deed  from  a  husband  and  wift,  without  a 
certificate  of  such  an  acknowledgement  by  the  wife,  will  not  be  adverse  to  her  rights 
while  she  remains  under  coverture.  The  statute  of  limitations  will  commence  run- 
ning against  her  only  from  the  death  of  her  husband.    Jb. 

8.  The  choses  in  action  of  a  feme  covert,  in  this  state,  who  dies  intestate  and 
without  issue,  which  had  not  been  reduced  to  possession  by  her  husband,  are  to  be 
distributed  to  her  collateral  heirs,  to  whom  her  real  estate,  if  she  had  any  would  de> 
•oend,  and  not  to  her  husband.    Heirs  of  Holme*  y .  Admr,  of  Holme»t  766. 

9.  The  fkct  that  such  choses  in  action  were  all  the  property  that  the  wifiB  possessed, 
and  that  she,  before  the  marriage,  so  informed  her  husband,  and  that  he,  at  her  de- 
sire, procured  her  wedding  dress  and  other  wedding  preparations,  and  was  at  the 
whole  expense  of  fUmishing  the  house,  and  that,  after  the  marriage,  she  handed  the 
notes  to  her  husband,  who  took  them  and  kept  them  with  his  other  papers,  do  not 
constitute  a  reducing  of  them  to  the  possession  of  the  husband,  or  give  him  any 
yalid  lion  upon  them.    Ih. 

See  HQKnnjkD2;   FooK  6. 
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ILLEGAL  C019TRACT. 

1.  A  note  i<  YOld  which  to  given,  either  wholly  or  in  part,  for  the  purpoee  of  pro* 
curing  the  suppression  of  a  prosecution  for  an  offence  of  a  public  nature)  inrolring 
moral  turpitude,  and  aflfecting  the  public  morals  and  example.  BowtH  et  al.  r.  B»ek 
tt  al.j  806. 

2.  A  note  is  also  Toid  which  is  procured  by  a  representation  that  such  a  proseeu' 
tion  has  been  commenced  and  an  agreement  to  stop  it,  eren  if  such  a  representation 
was  telse,  if  it  was  believed  and  acted  upon  by  the  opposite  party,    lb. 

8.  If  the  pretended  prosecution  was  for  obtaining  goods  by  fale  pretences  from 
the  payee  of  the  note,  it  will  make  no  difference,  in  this  respect,  as  to  its  validity, 
that  it  was  given  only  for  the  value  of  the  goods  obtained^  and  for  only  the  amount 
of  the  debt  Justly  due  therefor  from  the  person  who  obtained  them.    Jb. 

INDlF]^ER£Nt  PERSON,  See  ^UBTtcx  7;  Fbooxbs  8. 

INCEST,  Set  CnaasAL  Law  I,  2. 

U^FAKT. 

1.  A  Justice  Judgment  against  a  minor  Is  valid,  and  cannot  be  set  aside  on  account 
of  his  infkncy,  if  his  fkther  and  natural  guardian  was  sued  Jointly  with  him,  and 
appeared  and  defended  the  suit.     Wrideys  v.  Kenyon^  6. 

INJUNCTION,  See  CHAVCkBt  &,  10,  11. 

INN-K£EP£R. 

1,  Leaving  a  horse  with  an  inn-keeper  does  not  render  hlip.  liable,  as  such,  for  the 
keeping  of  a  bag  of  gold  or  other  dead  property  delivered  to  him  by  the  owner  of 
the  horse  during  the  time  the  horse  is  kept,  if  the  owner  is  not  penonally  a  guest, 
and  the  delivery  of  the  property  is  a  distinct  transaction,  dis66nneoted  in  oonsidera- 
tion,  and  in  fact,  from  the  delivery  and  keeping  of  the  horse.  MeJDanieU  r.  Robimf 
ton  J  887  > 

INTEREST. 

1.  Interest  upon  a  debt,  payable  on  demand,  will  be  allowed,  after  a  demand,  by 
way  of  damage  fbr  the  delay ;  and  the  law  will  imply  a  contract  to  pay  it.  OUa$om 
Y,  Briggs,  185. 

See  JuBiSDtOTtov  6. 
INTOXICATING  LIQUOB. 

1.  The  respondent,  a  citizen  of  New  Hamxwhire,  having  hJs  only  place  Of  busineas 
in  that  state,  there  contracted  to  sell  to  a  resident  in  this  state  a  part  of  a  cask  of 
brandy,  which  was  then  in  this  state  in  transitu  from  New  York  to  New  Hampshire. 
The  purchaser,  by  permission  of  the  respondent,  obtained  the  cask  from  the  railroad 
depot  in  this  state,  where  it  then  was,  and  took  it  to  his  residence,  where  he  was  to 
take  from  it  what  he  wanted  and  carry  the  cask  with  what  renudned  to  the  re^ond- 
ent^s  store  in  New  Hampshire,  where  the  quantity  taken  was  to  be  ascertained  by  a 
measurement  of  that  which  remained,  and  be  there  paid  fbr.  JSeltf,  that  this  oonsti* 
tnted  an  ofihnce  against  the  act  of  1862  to  prevent  the  traffic  in  intoxicating  liqnon. 
State  V.  Comingij  608. 

2.  The  conviction  of  a  person  for  being  a  common  seller  of  intoxicating  Uqnor  is 
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a  ooncliuive  Iwr  to  a  prosecution  for  single  acts  of  sale  prerions  to  the  filing  of  the 
complaint,  upon  which  the  conTiction  for  being  a  conunon  seller  was  had.  State  v. 
Nutt,  fi08. 

8.  A  complaint  before  a  Justice  that  the  respondent "  did  become  a  common  seller 
of,  and  at  divers  times  sell,  Aimish  or  give  awaj  intoxicating  liquor,"  &c.,  Is  to  be 
treated  as  a  complaint  under  the  6th  section  of  the  act  of  1862,  to  prevent  the  traffic 
in  intoxicating  liquor;  and,  upon  such  a  complaint,  the  Justice  is  empowered,  by 
the  18th  section,  to  a^udge  the  reqwndent  guilty  of  being  a  common  seller,  and 
impose  the  fine  specified  in  the  9th  section  of  said  act.    lb. 

JAIL  BOND,  See  rLXADiKO  %. 

JAIL  COUMISSIONEBS,  See  EviDmox  21,  22. 

JOINDEB  OF  ACTIONS,  See  £xjcc0TOB8  ahd  ADXi^asTSATOns  8. 

JOINDER  OF  PLAINTIFFS. 

1.  The  plalntiflh  agreed  to  take  Jobs  of  work,  and  work  together,  each  to  be 
allowed  for  the  time  he  worked  on  any  particular  Job,  and  to  hire,  as  near  as  possi- 
ble, equal  amounts  of  help,  the  profit  of  which  was  to  be  divided  between  them. 
The  work  in  question  was  contracted  for,  by  one  of  the  plaintiflb,  with  reference  to 
this  agreement ;  and  he  informed  the  defendant  that  he  was  in  partnership,  or  con> 
nected  in  business  with  the  other  plaintiff.  Heldf  that  it  was  properly  charged,  and 
that  a  recovery  thereof  could  be  had  in  the  name  of  the  plaintiA  Jointly.  Sawyer 
et  al.  v.  Wortkington,  788. 

See  PkiuoiPAL  Ain>  SURXTT  1. 

JOINT  ACTION,  See  Fbikcipai.  aud  Subbtt  1,  2. 

JUDGMENT. 

1.  A  conftssion  of  Judgment  before  a  Justice  of  the  peace,  in  pursuance  of  section 
4  of  chap.  116,  Comp.  Stat.,  operates  as  a  merger  of  the  original  cause  of  action  ;— 
and  the  suit  could  not,  before  the  act  of  1866,  (Laws  of  1866,  p.  13,)  thereafter  pro- 
ceed against  persons  summoned  as  trustees,  even  though  it  was  expressly  understood 
that  the  plaintiff  should  not  be  thereby  pr^udiced  in  pursuing  the  trustees.  Barnes 
T.  Lapkam  ^  3V.,  807. 

JURISDICTION. 

1.  A  Justice  has  Jurisdiction  in  an  action  of  assumpsit  where  neither  the  ad  dam- 
nmn  or  the  amount  claimed  exceeds  9100,  though  the  amount  claimed  is  the  balance 
of  an  account  upon  which  an  action  on  book  might  have  been  sustained,  the  debtor 
side  of  which  exceeds  9100.    Bank  of  Rutland  v.  Ommton^  880. 

2.  A  court  will  obtain  Jurisdiction  as  to  both  of  two  deftndants,  if  they  both  ap- 
pear by  attorney  and  answer  to  the  action,  though  the  writ  was  served  upon  but  one 
of  them,  and  a  nan  est  return  was  made  as  to  the  other.    Stood  v  OandaU^  886. 

8.  The  county  court  has  original  Jurisdiction  in  actions  of  sssumpsit,  and  for  the 
use  and  occupation  of  real  estate,  brought  in  good  fkith,  where  the  largest  sum  of 
pHncipal,  which  the  plaintiff  could  have  expected  to  recover,  was  less,  but  with  in- 
terest to  the  time  of  trial,  amounted  to  more  than  one  hundred  dollars.  Half  r. 
Wadtworth^  410. 

4.    A  party  having  a  elalm  in  assumpsit  fbr  over  9100,  may  abandon  a  portion  of 
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it  or  redaoe  it  to  a  sum  leas  than  SlOO,  and  thiu  be  enabled  to  commence  and  swtain 
an  action  before  a  Justice  of  the  peace  for  its  recovery.    Danfmtk  t.  Stntur^  480. 

5.  An  article  sold  conditionallyf  to  be  returned  if  it  did  not  suit  the  parcluuer 
and  which  was  so  retumedi  may,  though  it  was  regularly  charged  on  the  plalntilTt 
book  at  the  time  of  its  delivery  and  credited  at  the  time  of  its  retnm.  be  wholly 
omitted  from  the  account;  and,  if  so  omitted,  will  not  be  treated  as  a  part  of  the 
account  for  the  purpose  of  placing  it  beyond  the  Jurisdiction  of  a  Justice.  Paigt  y. 
MorgoHj  566. 

6.  It  is  optional  with  the  plaintiiT  whether  or  not  to  claim  interest  upon  an 
account  to  which  he  is  lUrly  entitled ;  and  the  Jurisdiction  of  a  Justice  will  not  be 
affected  by  any  Just  claim  which  he  might,  but  does  not  make;  or  which,  having 
made,  on  the  mistaken  ground  that  the  Justice^s  Jurisdiction  would  not  be  exceeded, 
he  abandons,    lb. 

7.  The  county  court  has  Jurisdiction  of  an  action  on  the  case  against  an  officer 
for  not  keeping  property  attached  by  him  so  as  to  be  levied  on,  though  the  Judgment 
obtained  be  for  less  than  one  hundred  dollars,  if  the  damages  demanded  and  actually 
recovered,  including  interest  to  the  time  of  trial,  exceeds  that  sum.  JdcK  OrniAy  v. 
JkTorm,  711. 

See  Chakoery  12;  Fbobate  Coubt  6. 

JUSTICE  OF  THE  PEACE. 

1.  The  Judgment  of  a  Justice  cannot  be  set  aside  by  audita  querela  on  account  of 
his  having  refused  to  continue  the  cause  when  the  defendant  was  sick  and  unable  to 
attend  a  trial.    Amidon  v.  Aiken^  440. 

2.  An  action  pending,  and  on  trial  by  a  Jury,  on  the  90th  day  of  November, 
before  a  Justice  of  the  peace  whose  term  of  office  Expired  on  that  day,  was  proceeded 
with,  by  the  agreement  of  the  parties,  until  6  o'clock  on  the  mompg  of  the  1st  of 
December,  when  the  Jury  fiiiled  to  agree ;  and  the  ex-Justice  took  no  fhrtber  cogni- 
sance of  the  cause,  and  neither  party  caused  a  new  Justice  to  be  substituted  in  his 
place.  Heldf  that  the  defendant  therein  could  not  maintain  an  action  against  the 
plaintiff  for  the  taxable  costs  to  which  he  had  been  subjected  in  his  defbnse  of  the 
suit.    Johnson  v.  King^mry  et  ai^  486. 

8.  A  party  having  a  claim  in  assumpsit  for  over  $100,  may  abandon  a  portion  of 
It  or  reduce  it  to  a  sum  less  than  9100,  and  thus  be  enabled  to  commence  and  sustain 
an  action  before  a  Justice  of  the  peace  for  its  recovery.    Dan/orth  v.  Streettr^  490. 

4.  A  Justice  of  the  peace  after  deciding,  upon  the  motion  of  the  deflsndant,  to 
oontinue  a  cause  pending  before  him,  may,  at  the  same  sitting,  permit  the  plaintiff 
to  discontinue  the  suit.    Flint  v.  Whitton^  &bl. 

6.   The  supreme  court  will  not  ordinarily  interftre  by  writ  of  quo  wammto^  or 
otherwise,  to  prevent  a  person  from  holding  the  office  and  exercising  the  powen  of 
a  Justice  of  the  peace  while  he  has  the  appointment  of,  and  is  acting  as  a  poatBaster. 

State  V.  JFV«A«r,  714. 

6.  If  they  would,  the  present  proceeding  could  not  be  sustained,  there  being  no 
proof  that  the  respondent  has  acted  as  postmaster  during  the  year  for  which  be  has 
been  elected  a  Justice.    Jb, 

7.  The  alteration  of  the  return  day  of  a  Justice  writ,  so  as  to  make  it  returnable 
aia  later  day  than  the  one  appointed  at  the  tine  the  writ  waa  ilgiMd,  will  not  extend 
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the  prerioiu  authorimtlon  of  an  indHferent  person  to  eerre  the  writ  beyond  the  time 
within  which  It  ehoald  hftye  been  originall^jr  serred,  if  moh  alteration  is  made  with* 
ont  the  concarrenoe  of  the  Justice.    Carr  ▼.  TsfUr^  788. 

Sm  JvDoicDrr  1;  Jtjbisdiotios  1,  6,  6;  Tkusibb  Fbooms  7. 

LADD^G,  (BILLS  OF,)  Se*  Buas  or  Ladibo. 

LAKE  CHAHPLAHf. 

1.  Lands  bounded  on  Lake  Champlain  extend  to  the  edge  of  the  water  at  low 
water  mark.  The  same  rale  applied,  in  this  ease,  to  lands  near  the  lake  bonnded  on 
a  creek  emptying  into,  and  the  waters  of  which  ordinarily  maintain  the  same  level, 
and  rise  and  ikll  with  those  of  the  lake;  there  being  no  claim  made  that  the 
boundary  should  extend  to  the  centre  of  the  creek.    FUtcker  t.  Phelps^  267. 

LANDLORD  AND  TENANT. 

1.  The  lessor  of  a  ikrm,  who  stipulates  in  his  lease  that  the  crops  shall  be  con- 
sumed on  the  place  and  remain  his  property  until  certain  conditions  are  performed, 
may,  if  a  portion  of  the  crope  are  sold  by  the  lessee,  and  remored  from  the  ikrm  in 
violation  of  the  stipulation,  sustain  an  action  of  trespass  against  the  lessee  and  the 
pnrehaser  who  removed  them.    Graf/  v.  Stevms  et  aZ.,  1. 

2.  The  purchaser,  though  he  acts  innocently,  and  in  ignorance  of  the  lessor's 
rights,  will  be  equally  liable  with  the  lessee.  The  lessee  stands  in  no  such  relation 
that  he  can  convey  any  greater  right  to  the  property  than  he  himself  possesses.    i(. 

8.    The  rule  of  damages  in  such  case  is  the  value  of  the  property  removed.    lb, 

4.  Heldf  upon  the  ikcts  found  by  the  referee,  that  the  tenancy  of  the  defendant  in 
the  present  case  was  a  tenancy  from  year  to  year.    HaU  v.  Wadtworth^  410. 

6.  In  a  tenancy  from  year  to  year,  the  tenant  cannot  quit  at  pleasure,  without 
notice,  and  deprive  the  landlord  of  accruing  rent.  The  landlord's  right  to  notice 
is,  to  some  extent,  at  least,  reciprocal  to  that  of  the  tenant's.    lb. 

6.  Thedefendant  leased  of  the  plaintiff  on  the  27th  of  November,  1849,  a  dwelling- 
house,  and  occupied  it  thereafter  as  tenant,  from  year  to  year,  until  ihp  IQth.pf  No- 
vember, 1862,  when  he  quit,  having  given  only  two  weeks  previous  notice  of  his  in- 
tention to  do  so.  Held,  that  he  was  liable  for  the  rent  to  the  1st  of  April  thereafter, 
the  plaintiff  making  no  claim  for  it  beyond  that  time.    lb. 

7.  A  conveyance  of  real  estete,  with  covenante  of  warranty,  to  a  person,  his  heirs 
and  assigns,  as  long  as  wood  grows  and  water  runs,  in  the  form  of  a  lease,  but  r^. 
serving  only  a  nominal  rent  if  demanded,  and  without  reserving  any  right  of  re-en- 
try, is,  in  eflbct,  a  conveyance  of  the  iiee;  and  does  not  preate  such  a  tenancy  as,  ui>- 
on  a  repudiation  of  it,  would  require  notice  to  be  given  to  the  grantor.  The  object 
of  a  notice  of  the  repudiation  of  a  tenancy  being  required  is  tp  enable  a  landlord  to 
protect  his  rights ;  but  under  such  a  conveyance,  the  conveyor  would  have  no  righto 
to  protect.    PropagMton  SoeUiy  v.  Sharon  et  als.,  008. 

8.  A  provision,  in  a  lease  of  a  fkrm  upon  shares,  that  the  produce  is  to  be  at  the 
control  of  the  lessor  until  sold,  will  enable  the  lessor  to  hold  the  crops  raised  on 
the  place  against  an  attachment  of  them  by  a  creditor  of  the  lessee,  until  they  are 
divided  or  sold,  or  all  the  stipulations  on  the  part  of  the  lessee  are  performed,  for 
the  security  of  which  the  provision  was  made.    Bidon  v.  Cbibwm,  681. 

0.   If  ibe  righto  of  the  lessee,  under  saoh  a  lease,  to  a  part  of  th^  prpps  dppoalted 
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in  the  barn  up«n  the^DumSooeaplecl  by  U»,  tan  sold  and  tnmSu9%±  to  ibal«wr» 
upon  a  settlement  between  them,  no  removal  of  the  property  or  ehange  In  ita  pot- 
session  will  be  necessary  to  perfect  the  lessor's  right  to  it.    Jb. 

10.  An  agreement,  by  the  tenant  or^occapant  of  a  piece  of  land,  that  the  owner 
of  the  land,  or  one  who  has  a  right  to  it  superior  to  his,  shall  own  and  be  entitled  to 
the  crops  to  be  raised  thereon,  Is  valid,  and  will  enable  the  landlord  to  wiaintjiii^  an 
action  of  trover  for  them  against  an  attaching  creditor  of  the  tenant,  or  one  who 
purciiasee  them  of  him  with  notice  of  the  landlord's  right.    Leland  v.  SpragiUy  7i6. 

LETTER  OF  CREDIT,  St4  Qttxuavty  10  to  18. 

LESSEE,  Ae  Lasdlobd  asd  Txetast;  Eailboao  11. 

LESSOR,  Sirs  Lawblobd  asd  Tbhaitt. 

LIEK. 

1.  To  give  a  fJiotor  a  lien  upon  goods  consigned  to,  but  not  aetoally  received  by 
him,  the  eonsignment  most  be  to  him  in  terms,  and  he  must  have  made  advances  4W 
acceptances  upon  the  Mth  of  It.    Ikuna  ^  Aubin  v.  AtuO^y  f  G».,  118. 

2.  B.  &  H.  B.  delivered  to  the  defendants,  who  were  storage  and  forwarding 
merchants,  several  sacks  of  wool,  for  which  the  defendants  gave  receipts,  specifying 
that  they  were  for  the  plaints,  or  to  be  forwarded  to  the  plaintiUb.  These  receipts 
were  sent  to  the  plaintiflh,  and  they,  upon  the  credit  of,  and  with  reference  to  said 
wool,  accepted  drafts  drawn  upon  them  by  B.  St  H.  B.  Held^  that  the  piitiFi^s^ 
thereby  obtained  the  constructive  possession  of  the  wool,  and  had  a  lien  upon  it  for 
the  amount  of  their^acceptM^OCB.    lb. 

LIHTTATIONS. 

1.  The  statute  of  limitations  does  not  commence  running  against  a  foreign  cor- 
poration until  they  have  attachable  property  in  this  state,  although,  previous  to  that 
time,  there  may  be  directors  and  stockholders  of  such  corporation  residing  in  the 
state.    Hall  v.  n.  f  Mass,  R.  Company^  401. 

2.  If  a  partner,  who  is  the  agent  of  the  firm  fbr  making  disbursements,  &o.,  make 
a  payment,  as  such  agent,  upon  a  promissory  note  previously  given  by  the  Ann,  it 
will  be  presumed  to  have  been  made  out  of  the  partnership  fbnds,  and  will  prevent 
the  running  of  the  statute  of  limitations  against  all  the  partners.  Such  a  payment 
is  to  be  treated  as  a  payment  by  all  of  the  firm  on  their  Joint  account,  and  not  as 
that  of  the  paying  partner  only.    Carlton  et  al.  v.  iMdlovo  W.  MiU^  604. 

8.  An  assurance  given  by  the  defendant,  upon  receiving  a  note  from  the  plaintiir, 
that  It  could  be  arranged  by  the  taxes  the  defendant  was  owing  him,  and  that  with- 
in the  year  fbr  which  the  note  was  given  they  would  get  together  and  have  it  settled, 
would,  if  given  within  six  years,  prevent  the  operation  of  the  statnt»  of  llmlta- 
tions.    Bowman  v.  Doumer,  682. 

4.  Neither  the  individual  admisslims  of  the  members  of  a  corporation,  estabUshed 
for  public  purposes  and  for  the  promotion  of  the  private  interests  of  the  corpora- 
tors, nor  the  personal  admissions  of  its  president,  or  of  the  individual  members  of 
its  executive  committee,  respecting  a  debt  due  from  the  corporation,  will  prevent  tiio 
operation  of  the  statute  of  limitations  upon  it,    Lyman  v.  Norwiek  lM«crn<y,  MO. 

6.  An  aoknowtedgasent  of  an  indebtedness  must,  to  prevent  the  opwatlon  of  the 
statute  of  limitations,  be  unaccompanied  with  the  expression  of  an  unwillingness 
frndreftsaltopayit.    AMH^  y.  Morse,  642.; 
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6.  In  the  prasent  oam,  the  deftndant  paid  one  of  two  Joint  owners  of  the  demand 
•  specified  sum  for  his  half,  saying  that  was  all  he  conld  afford  to  pay,  and  that  he 
would  give  the  same  for  the  other  half,  but  would  not  give  any  more.  Held^  insoffi- 
eient  to  prevent  the  operation  of  the  statute  of  limitations,    i  b, 

7.  A  mutual  agreement  between  two  persons  that  they  will  take  no  advantage  of 
the  statute  of  limitations  having  run  upon  the  other*B  claims,  but  that  they  will 
thereafter  settle  without  objection  on  that  account,  will  prevent  the  operation  of 
that  statute;  and  the  expression  of  the  opinion,  by  one  of  them,  that  there  will  not 
be  anything  due  from  him  on  such  a  settlement,  will  have  no  effect.    Nopet  v.  Estate 

8.  Notes  held  by  one  party  against  the  other,  would  be  included  under  the  term 
^*  e2atfiu,"  in  such  an  agreement.    Jb. 

9.  The  possession  of  land  taken  uader  a  deed  from  a  husband  and  wife,  executed 
while  our  statute  required  the  acknowledgment  by  the  wife  to  be  made  by  her  sepa- 
rately  from  her  husband,  without  a  certificate  of  such  an  acknowledgment  by  the 
wite,  will  not  be  adverse  to  her  rights  while  she  remains  under  ooverture;  and  the 
statute  of  limitations  will  oommenoe  running  against  her  only  from  the  death  of 
her  hnsband.    Pratt  v.  BatttUy  686. 

10.  A  declaration  of  the  defendant  that,  if  he  pwed  the  plaintiff  anything  he  was 
willing  to  pay  him,  kekt  mffloient,  upon  the  indebtednees  being  proved,  to  prevent 
the  operation*  of  the  statute  of  limitations,  although  the  defiondant,  at  the  same 
time,  elaimed  that  he  did  not  owe  the  plaintiff  ^ytldng,  and  that  it  was  his  ftmpm- 
sion  that  he  had  paid  the  demand  in  question ;  the  olaim,  In  eonneotion  with  tin 
impression,  evincing  no  unwillingness  to  remain  liable,  if  the  ihct  of  payment  should 
be  found  against  him.    Steele  v.  TbwtUj  771. 

11.  Mere  absence  from  the  state  will  not  prevent  the  operation  of  the  statute  of 
limitations  while  the  debtor  retains  a;  residence  in  it  by  which  process  may  be 
served  upon  him.    HaU  v.  Nasmithj  791. 

12.  If  the  debtor  has^his  fixed  residence  out  of  the  state,  all  of  his  absences  from 
^the  state  are  to  be  deducted  from  the  time  during  which  the  statute  of  limitations 
would  otherwise  be  running.    lb. 

18.  A  replication,  to  a  plea  of  the  statute  of  limitations,  that  before  the  statute 
had  run  to  wit,  from  January  1, 1848,  to  the  commencement  of  the  suit,  the  defend- 
ant  was  absent  from  and  resided  out  of  the  state,  does  not  assert  a  continuing  ab- 
sence, or  an  absence,  construing  the  averment  against  the  pleader,  for  more  than  a 
single  day.    lb.  * 

14.  A  rejoinder  to  such  a  replication  that  within  the  time  mentioned  the  deitodtnt 
was  fluently  in  this  state  to  the  knowledge  of  the  plaintiff,  held  suflleient.    lb, 

MAINTENANCE. 

1.  The  terms  maitUenanee  and  cAomperty  not  applicable  to  b<ma  fide  purchases  of 
rights  of  action ;— and,  qwere^  whether  these  oflbnces,  as  they  existed  at  common 
law,  are  recognized  in  this  state.    JkmforiK  v.  SireeUry  490. 

MANDAMUS. 

1.   The  proper  office  of,  and  proceedings  upon  writs  of  tt.-Horm%  and 
the  nature  of  a  procMUndo  considered.    Woodstock  y.  Chlhgpy  667. 
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MASBIAQB. 

1.  A  nuuriage  aDnulIed  on  th«  ground  of  fraad,  where  it  appeared  that  the  peti' 
tioner  was  imposed  upon,  and  the  marriage  brought  about  by  the  authorities  of  the 
town,  to  which  she  was  chargeable  as  a  pauper,  by  their  hiring  the  petitionee,  whose 
settlement  was  in  a  dilTerent  town,  to  consent  to  the  form  of  a  marriage  without 
afterwards  fblfllling  or  intending  to  fulfill  its  obligations,  and  with  no  other  objfect 
except  to  impose  upon  the  town  of  his  settlement  the  expense  of  the  petitioner's 
maintenance.    Bames  v.  WyetAe,  41. 

MAHitrRn  WOMAK,  See  Husbahd  aitd  Wu«. 

MASTER  AND  SERVANT. 

1.  A  master  is  bound  to  exercise  proper  care  and  diligence  In  the  selection  of  the 
agencies  and  Instruments  with  or  upon  which  he  employs  his  senrant;  and,  if  he 
Ikil  to  do  so,  he  will  be  liable  to  the  serrant  for  any  injuries  he  may  sustain  there- 
ttom.    Nopes  y.  Smith  ^  I>«,  69. 

2.  The  deolaration  areiied  that  the  plaintiff  waa  hired  by  the  defendants  to  have 
the  charge  of)  and  conduct  and  run  an  engine,  and  that,  by  virtue  of  said  employ- 
ment, it  became  the  duty  of  the  defendants  to  Aimiah  an  engine  that  was  well  con- 
sliTicted  and  satis,  &c.,  but  that  they  carelessly  and  wronglblly  famished  an  insuffl- 
aient  engine;  that  the  insniBciency  was  unknown  to  the  plaintiff,  and  "  bnt  for  want 
of  all  proper  eare  and  diligence  woold  hare  been  known  to  the  defendants; "  and 
that,  while  the  plaintiff  was  in  the  carefhl  and  prudent  use  of  said  engine,  it  exploded 
on  aooonnt  of  said  inaufflciency,  and  ii^ured  the  plaintiff,  fto*  Ibidf  on  demorrer, 
that  the  declaration  disclosed  a  sufficient  cause  of  action.    lb. 

8.  A  person  is  not  liable  for  injuries  occasioned  by  the  acts  or  neglect  of  the  ser- 
Tants  of  one  who  has  contracted  to  do  a  piece  of  work  for  him  by  the  Job.  Clark 
T.  Vi.  ^  Canada  R.  Co.,  108. 

4.  The  liability  of  a  master  for  the  acts  of  his  serrants  grows  out  of,  and  is  meas- 
ured by  the  control  of  the  former  oyer  the  latter;  and  for  the  want  of  such  control 
the  principal  will  not  ordinarily  be  liable  for  the  acts  or  neglects  of  the  employees 
of  a  sub-contractor  under  a  contractor  employed  by  him  to  do  a  specified  work. 
Pawlet  Y.  R.  tf  W.  R.  Company,  297. 

6.  The  defendants  contracted  with  P.  k,  E.  to  construct  certain  sections  of  their 
railroad;  and  they  sub-contrkcted  with  C.  to  erect  certain  abutments  thereon.  A 
servant  of  C,  in  drawing  stone  for  such  abutments,  left  one  in  the  highway,  by  rea- 
son of  which  one  P.  was  injured,  and  recovered  of  the  plaintilb  for  the  damage 
sustained  by  him.  In  an  action  te  recover  of  the  defendants  the  damages  to  which 
the  plaintiJBi  were  so  subjected,  t<  loos  held,  that  the  defendants  had  no  control  over 
the  servant  of  C,  and  that  no  privity  existed  between  them ;  and  that  the  defendants 
Were  therefore  not  liable,    lb. 

6.  Qwore,  as  to  the  present  authority  of  Bnuk  v.  fiMiurum,  1 B.  ft  P.  404,  and  the 
eases  founded  upon  it.    lb. 

MINOR,  See  Ikfabt. 

MORTGAGE. 

1.  It  is  no  defhnse  to  an  action  on  a  promissory  note  that  its  consideration,  ta 
part^  was  a  piece  of  land  conveyed  to  the  maker,  by  the  payee,  by  a  warranty  deed; 
and  that  the  land  was  incumbered  by  a  mortgage  which  the  grantee  has  since  paid. 
HuMoms  V.  DompieTy  88. 
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a.  A  penon  who  is  sobetttnted  In  pImiM  of  a  mortgagee  may,  if  equity  requires  it, 
be  limited,  and  haye  allowed  to  him  a  leas  exteniive  right  than  that  to  which  the 
mortgagee  himself  would  liaye  been  entitled.    Bailey  y.  Wamersy  87. 

8.  A  mortgagee  cannot  be  compelled  to  rely  upon  a  part  only  of  the  mortgaged 
premises,  though  that  part  may  be  adequate  security  fbr  his  claim,  but  one  substitu- 
ted in  his  place  may  be,  if  equity  requires  it.    lb. 

4.  Distinctions  between  a  mortgage  and  a  pledge  of  ];>eisonal  property.  Applica- 
tion of  these  distinctions,  ftc.     Conner  y.  Chrpentery  287. 

6.  Equity  will  not  allow  a  grantor  of  real  estate  to  recover  the  whole  purchase 
money,  while  there  are  Incumbrances  on  the  land,  which  he  is  bound  to  discharge : 
the  purchaser  will  be  permitted  to  retain  of  the  purchase  money  sufficient  to  indem- 
nify him  against  the  incumbrances,  particularly  if  the  grantor  is  insolvent,  and 
there  is  no  adequate  remedy  on  his  covenants.    Bowen  v.  TkraU  el  dU.,  882. 

0.  The  orator  purchased  of  the  defendant  J.,  an  undivided  half  of  a  certain  saw- 
mill, fro.,  whioh  J.  agreed  to  convey  to  him  by  a  warranty  deed,  containing  the 
usual  covenants  of  seixin  and  against  incumbrances.  The  deed  given  conveyed  only 
J.'s  "  right,  title  and  interest  in  "  the  premises,  and  contained  no  covenant  except 
one  to  warrant  and  defend  the  "  aforesaid  premises."  The  premises  were  incum- 
bered by  a  mortgage  previously  given  by  J.,  by  virtue  of  whioh  the  mortgagee  sub- 
sequently took  and  held  possession,  and  the  defendants  were  endeavoring,  by  an 
action  at  law,  to  collect  a  note  given  by  the  orator  towards  the  purchase  money. 
Heldy  that  the  deed  executed  was  not  conformable  to  the  contract,  and  that  the  ora- 
tor was  entitled  to  an  injunction  against  the  collection  of  the  note,  until  the  mort- 
gage incumbrance  was  removed,  and  a  deed  given  agreeable  to  the  contract.    lb. 

7.  An  action  upon  a  bond  and  mortgage  taken  by  a  banking  institution,  organ- 
ized under  the  general  banking  law  of  1861,  and  assigned  by  them  to  the  treasurer  of 
the  state,  in  pursuance  of  the  seventh  section  of  that  law,  cannot  be  maintained  in 
the  name  of  the  banking  institution,  until  it  is  re-assigned  by  the  treasurer  as  pro- 
vided in  the  ninth  section  of  the  same  law.  South  Royalton  Bank  v.  DoUmer  et 
a/.,  686. 

8.  The  orator  in  the  present  case  having  a  mortgage  for  his  support,  the  condition 
Of  Which  had  not  been  performed,  had  retaken  possession  of  the  premises,  and  for 
ssveral  years  supported  himself ]— held ,  entitled  to  a  decree  quieting  in  himself  the 
absolute  title  in  the  premises.    Frizzle  v.  Dearth  et  als.j  787. 

See  EJEcmnr  2. 
NEGLIGENCE. 

1.  The  question  of  negligence  may,  in  some  cases,  be  withdrawn  from  the  oon- 
^deration  of  the  Jury,  as  where  there  is  no  testimony  tending  to  show  it;  or  where 
a  given  course  of  conduct  is  admitted  which  results  in  detriment,  and  no  excuse  is 
given.  In  the  latter  case  the  liability  follows,  as  matter  of  law,  and  there  is  nothing 
for  the  Jury  but  a  question  of  damages.    Briggs  v.  Taylor ^  180. 

2.  Where  a  carriage,  wagons  and  sleighs,  which  were  not  past  use,  were  attached 
and  were  allowed  by  the  officer  to  remain  during  a  winter  in  the  open  fields,  wholly 
exposed  to  the  weather,  for  which  no  excuse  was  olTered  except  the  difficulty  of 
finding  a  place  for  them  under  cover,  the  jury  should  have  been  instructed  that  the 
officer  was  liable  for  the  damage  done  to  the  property ;  and  it  was  error  to  submit  to 
the  Jury  the  question  whether  or  not  the  officer  exercised  proper  care.    Jb» 
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NEW  TBIAL. 

1.  A  new  trial  for  the  alleged  reason  that  a  Juror  had,  previoiis  to  the  trial, 
formed  and  expressed  an  opinion,  refused f  there  being  bat  the  oath  of  one  witnesi 
to  the  fact  against  that  of  the  Juror;  the  alleged  opinion  being  upon  a  matter  of 
law ;  and  it  appearing  that,  if  the  Juror  had  formed  or  expressed  an  opinion,  lie  was 
not  oonsoioos  of  it  at  the  time  of  the  trial.    Thrall  t.  Lineoln,  866. 

JSee  Pkaotiox  7. 

NON  EST  INTENTUS  BETUBN,  Ses  Jubibdiotioh  2. 

NUISANCE. 

1.  No  action  on  account  of  a  public  nnisanoe  can  be  sustained  by  a  person  who 
has  not  sustained  special  damage  from  it.    Hatch  v.  Vt.  Central  R.  Company^  142. 

OFFICIAL  NEGLECT. 

1.  One  T.  sent  to  the  plaintiff,  as  deputy  sheriff,  an  execution  In  his  Ikvor  against 
the  defendant,  which,  at  the  defendant's  request,  and  upon  his  promise  to  pay  and 
indemnify  him  for  so  doing,  the  plaintiff  levied  upon  the  delbndant^s  real  estate. 
T.  sued  the  plaintiff  for  not  otherwise  collecting  the  execution,  and  recovered  a 
Judgment  against  him  for  the  amount  of  tho  debt,  which  Judgment  the  deftndant 
pcdd.  T.  refhsed  to  pay  the  plaintiff's  ftes  for  levying  the  exeontion,  and  the  plain- 
tiff then  oharged  them  to  the.deiiendant.  Held^  that  it  was  not  a  contract  ibr  the 
violation  by  the  plaintiff  of  his  official  duty,  and  that  the  defendant  waa  liable  upon 
his  promise  for  the  fees  charged.    Oleasonjv.  Briggs,  186. 

OKDEB)  (jTOWN,)  &«  Highway  6,  7. 

rAKTITlON,  (PETITION  FOR.) 

1.  A  petition  for  partition  cannot  be  maintained  by  one  whose  only  titleiis  under 
a  deed  by  which  the  grantor,  who  is  still  living,  reserves  to  himself  the  use  and 
occupation  of  the  premises  during  his  life.    NiehoU  et  al.  v.  Nickol*  et  ol.,  228. 

2.  A  petition  for  partition  is  not  a  civil  cause  within  the  meaning  of  the  statute 
allowing  reviews.  Comp.  Stat.  chap.  28,  $  17,  ( but  repealed  by  No.  51  of  the  laws 
of  1865.)    lb. 

8.  To  sustain  a  petition  for  partition  the  petitioner  most  have  some  greater  prea> 
ent  interest  in  the  premises  than  a  mere  right  of  entry.  If  the  defendant's  posses- 
sion amounts  to  a  disseizin  of  the  petitioner,  and  the  premises  were  never  held  by 
them  together,  a  petition  for  partition  cannot  be  sustained.    Brock  v.  Eastnumy  668. 

4.  The  petitioner  had  levied  upon  an  undivided  portion  of  the  delbndant's  inter- 
est in  a  piece  of  land,  which  the  defendant  remained  in  possession  of,  denying  the 
petitioner's  right  to  any  participation  therein  under  his  levy.  Held,  that  the  defend- 
ant's possession  of  the  premises  was  not  such  a  seizin  of  them,  as  tenant  in  common 
with  the  petitioner,  as  would  enable  the  latter  to  sustain  his  petition  for  parti- 
tion,   lb. 

PARTNERSHIP. 

1.  If  the  creditor  of  a  partnership  takes  the  note  or  bill  of  exchange  of  one  mem- 
ber only  of  the  firm  in  satisfaction  of  his  claim,  he  thereby  dischai^ges  the  others. 
Stephens T>  Thompson etal.^TI. 
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2.  Upon  the  dJisoltttion  of  a  co-partaonliipy  obo  of  the  partnera  promised  to  pay 
a  debt  due  from  the  firm,  but  failed  to  do  eo.  The  other  partner,  for  the  purpose  of 
havhig  it  eollected  from  the  one  who  had  promised  to  paj  it,  indneed  his  brother  to 
become  the  purchaser  of  it,  and  made  an  arrangement  himself  with  the  creditor  by 
which  it  was  assigned,  without  reooune,  to  his  brother  upon  his  paying  the  IVill 
amount  due  upon  it.  HMf  that  the  debt  was  not  thereby  esttinguished,  and  that  a 
recovery  might  be  had  upon  it  for  the  benefit  of  the  assignee.  JSttut  Ins.  Co,  t.  Wires 
if  Puky  d8. 

8.  The  one  to  whom  the  promise  was  made  became  thereby,  as  between  himself 
and  his  eopartner,  a  mere  surety,  and  if  he  had  himself  flimished  the  money  with 
which  the  demand  was  purchased,  gi<«r«,  whether  the  original  debt  might  not  have 
been  still  kept  on  foot  for  his  benefit,    lb. 

4.  A  proFi8ion,in  articles  of  co-partnership,  that  one  of  the  partners  is  not  to  be 
liable  for  any  purchase  made  by  the  firm  on  credit,  is  valid  and  operative,  and  will 
prevent  a  recovery  against  him,  on  account  of  such  a  purohase,  if  the  person  of 
whom  it  is  made  is  informed,  or  has  knowledge  of  the  provision.  HaMinga  et  als,  v. 
Hopkinaon  et  oi.,  108. 

6.  The  liability  of  a  partner,  and  the  power  of  the  other  members  of  the  firm  to 
bind  him,  by  a  purchase  of  goods  on  credit  in  the  state  of  New  York,  is  to  be  deter- 
mined by  the  laws  of  this  state,  if  the  partnership  was  formed,  and  its  business  car- 
ried on  here,    lb, 

6.  The  provisions  and  conditions  of  written  articles  of  co-partnership  cannot  be 
proved  by  parol  by  the  copartners  themselves  who  have  the  original  articles  in  their 
possession,  or  under  their  control.  And  in  this  case  where  the  plaintifih  were  seek- 
ing to  charge  the  defendants  as  copartners,  and  had  given  them  notice  to  produce 
the  written  articles,  and  upon  their  neglect  to  do  so  had  introduced  depositions  of  a 
witness  tending  to  prove  such  a  partnership,  t(  too*  held  that  a  fhrther  deposition  of 
the  same  witness,  taken  by  the  defendants  in  reference  to  the  contents  or  provisions 
of  those  articles,  was  inadmissible,  either  as  a  eross-examination  upon,  or  as  a  con- 
tinuation of  the  testimony  contained  in  the  other  depositions.    lb. 

7.  Where  a  change  takes  place  in  a  copartnership  by  the  addition  of  a  new  mem- 
ber to  the  firm,  and  the  balance  of  an  account  against  a  customer,  which  accrued 
before  the  change,  is  carried  forward*and  treated  as  apart  of  the  account  of  the  new 
firm,  to  whom  payments  are  made,  which  are  applicable  to  their  account  generally, 
the  payments  so  made,  if  the  rights  of  third  persons  or  sureties  are  not  involved, 
will  be  applied  in  satisfaction  of  the  old  balance,  and  not  of  the  account  accruing 
while  the  payments  are  being  made.    Morgan  et  als.  v.  TarbeU,  4d8. 

8.  To  prove  that  a  person  was  a  {member  of  a  firm,  testimony  showing  that  he 
had  a  deed  of  an  undivided  portion  of  their  property,  and  that,  with  his  knowledge, 
suits  at  law  and  in  chancery  respecting  said  property  were  instituted  by  and  in  the 
name  of  the  firm  in  which  he  was  Joined  as  plaintiff,  and  that  he  took  an  active  part 
in  advising  about^  and  in  making  repairs  upon  said  property,  is  admissible.  Oairium 
et  al.  V.  lAuOow  W.  MUly  fi04. 

9.  If  a  partner,  who  is  the  agent  of  the  firm  for  making  disbursements,  frc,  make 
a  payment,  as  such  agent,  upon  a  promissory  note  previously  given  by  the  firm,  it 
will  be  presumed  to  have  been  made  out  of  the  partnership  ftands,  and  wUl  prevent 
the  running  of  the  statute  of  limitations  against  all  the  partners.  Saoh  a  payment 
is  to  be  treated  as  a  pasrment  by  all  of  the  firm  on  their  Joint  account,  and  not  as 
that  of  the  paying  partner  only,    lb. 
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10.  Where  the  penoM  rammoned  m  tnuteee  are  tnmmoiMd  onlj  as  putnen,  the 
ellbetB  or  credits  in  the  handa  of  one  of  them  indirldnally  are  not  attached  and  can- 
not he  hoiden.    Coverlf  f  Co,  y.  Bmynard  ^  2V.,  788. 

U.  An  order  upon  a  Arm  for  the  credits  which  the  drawer  has  in  the  hands  of  the 
firm  or  of  any  of  its  members,  and  an  acceptance  of  it  by  one  of  the  partners  who 
has  the  special  management  and  liquidation  of  the  business  and  debts  subeisting  be- 
tween the  drawer  and  the  firm,  held  to  bind  such  partner  indiridoally.  PrentisM  ▼. 
Foster,  742. 

PARTY. 

1.  A  promissory  note  was  allowed  against  the  estate  of  the  payor,  in  the  name  of 
**  Andrew  T  Hall,  President  of  the  Tremont  Bank.".  Held,  that  the  allowance  in 
his  name  was  no  defense  to  a  proceeding  against  the  endorser,  in  the  name  of  tlie 
Tremont  Ban]^.     Tremont  Bank  v.  EstcUe  of  Paine,  24. 

2.  The  witness  law  of  1862  (Laws  of  18fi2,  p.  11,)  contemplated  the  examination  of 
a  party  as  a  witness  only  in  open  conrt,  and  did  not  authorize  the  using  of  his  de- 
position.   Admr.  of  Sheldon  v.  Qritwold,  876.    (But  see  Laws  of  1866,  p.  12.) 

8.  A  party  is  not  obliged,  as  a  witness,  to  disclose  any  consultation  he  may  hare 
had  with  his  counsel  in  relation  to  the  cause.  He  is  equally  protected,  with  his 
counsel,  A'om  testifying  respecting  confidential  communications  between  them. 
Hementoaf  y.  Smith  et  als.,  701. 

Set  AcTioir  8,  4;  Depositiov  1. 

PAUPER,  See  POOB. 

PAYMENT. 

1.  ▲  promissory  note,  glyen  upon  an  open  account,  when,  and  how  Ikr  opem- 
ting  as  a  payment.    Diekimum  y.  King,  S78. 

2.  A  note,  giyen  only  as  collateral,  will  not  operate  as  a  payment,  though  the 
creditor  has  negotiated  and  obtained  the  money,  and  a  Judgment  in  ikyor  of  the  en- 
dorsee against  the  maker  has  been  rendered  upon  it,  if  the  Judgment  remains  unsat- 
isfied and  the  claim  of  the  endorsee  has  been  provided  for,  by  the  creditor,  in  some 
other  way.    lb. 

8.  Upon  a  partial  settlement,  the  amount  of  the  Intestate^s  account  was  ascertained 
and  a  due-bill  giyen  for  it,  which  included  items  which  the  plaintiff  had  previously 
paid  to  a  third  person  who  was  authorized  to  receive  it.  Held  that  the  ftct  of  such 
a  previous  payment  might  be  shown,  and  that  its  effect  was,  not  to  yary  the  opera- 
tion of  or  contradict  the  due-bill,  but  to  establish  a  yalid  oflbet  to  so  much  of  it. 
No^es  y.  Est.  o/HaU,  646. 

4.  Articles  delivered  strictly  in  payment  or  part  payment  of  a  note,  if  they  are 
not  applied,  and  the  whole  note  is  subsequently  otherwise  paid,  cannot  be  reeoyered 
for  in  an  independent  action ;  but  if,  at  the  time  of  their  deliyery,  it  is  understood 
that  there  is  to  be  a  fhture  adjustment  in  reference  to  them  before  their  application, 
and  the  note  is  subsequently  paid  before  such  an  acUustment,  and  without  any  appli- 
cation of  them,  they  may  then  be  independently  recovered  for.  Otukman  v.  Estau 
of  HaU,  6^. 

6.  In  the  present  caae  126  bushels  of  potatoes,  which,  it  was  nnderttood,  were  to 
be  endorsed  on  the  note,  were  ddliyered  in  dilibreni  parcels  and  at  dilferent  times^ 
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and  the  holder  of  the  note  entered  the  diflferent  parcels  or  loads  upon  his  book,  as 
they  were  received.  Ihld^  that  this  tended  to  show  that  an  application  on  the  note 
of  each  load  as  received  was  not  intended,  and  that  an  adjustment  and  application 
was  to  be  made  after  the  whole  were  delivered.    lb. 

See  EzBOUTOBB  ahd  Admibibtbators  6;   Limitatiobb  2:   Fartitebshif  7,  9; 

PSOBATK  COUST  1. 

TEKSONAL  PROPERTY. 

1.  A  person's  choses  in  action  would  be  included  in  a  conveyance  of  all  his  per- 
sonal property  of  every  name  or  nature.    Sherman^  Admr.  v.  Sst.  of  Dodge ^  29. 

2.  The  right  of  the  owner  of  personal  property  to  reclaim  it,  if  be  can  identify  it, 
does  not  exist  when  the  property  has  been  annexed  to  another  person's  ftvehold  and 
become  a  part  of  the  realty.    Jackson  v.  Waltouy  2>.,  48. 

!  8.  Distinctions  between  a  mortgage  and  a  pledge  of  personal  property.  Applica- 
tion of  these  distinctions,  &c.     Conner  v.  Carpenter^  287. 

DlBTRIBUTIOB  OP.   See  IIUSBAND  AS1>  WiPK  8;  Probatb  Coukt  6,  8,  9: 

Widow  6,  6. 

PEW. 

1.  A  pew  in  a  meeting-house  is  real  estate.    Hodges  ^  voife  v.  Green.  858 

2.  But  it  is  no  part  of  a  homestead.     True  et  als.  v.  EsteUe  of  Merrill^  672. 

PLEADING. 

1.  In  an  action  of  trespass  for  taking  property,  the  defendant  plead  the  organiz- 
ation and  existence  of  a  school  district,  the  warning  and  holding  of  a  school  meeting, 
the  voting  of  a  tax,  the  plaintiff's  liability  therefor,  its  assessment  by  the  prudential 
committee,  the  issuing  and  delivery  to  the  defendant  of  a  warrant  for  the  collection 
of  the  tax,  his  procecviings  in  taking  the  plaintiif's  property,  as  collector,  by  virtue 
of  the  tax  bill  and  warrant,  &c. ;— to  which  the  plaintiff  replied  that  the  supposed 
tax  *'  was  not  legalJy  and  duly  assessed  by  the  then  prudential  committee  of  said 
school  district  upon  the  lists  of  said  district."  Held^  upon  special  demurrer,  that  a 
single  issue  was  thereby  presented,  and  that  the  replication  was  sufficient.  Moss  v. 
Hindes,  279. 

2.  A  declaration  upon  a  Jail  bond,  given  upon  an  arrest  on  mesne  process,  is  de- 
fective and  insufficient  on  demurrer,  if  it  contains  no  averment  that  the  peson  ar- 
rested was  imprisoned  in  Jail  at  the  time  of  giving  the  bond.     Gregory  V.  TAro/l,  806. 

8.  An  averment,  in  pleading,  that  John  J.  Crandall  became  bail,  by  endorsing 
his,  the  said  CrandalPs  name  of  J.  J.  Crandall,  on  the  writ,  &c.,  is  equivalent  to  an 
averment  that  he  endorsed  the  writ  by  the  name  of  J.  J.  Crandall,  and  that  this 
name  is  identical  with  that  of  John  J.  Crandall.    Blood  y.  Crandall,  896. 

4.  A  declaration  in  scire  facias,  against  bail,  is  insufficient  if  it  shows  that  the  de- 
fendant in  the  original  action,  (being  an  action  ex  contractu,)  was  a  resident  of  one 
of  the  United  States,  and  It  is  not  averred  that  he  wss  not  a  citizen,  or  that  an  affi- 
davit was  filed  as  the  reason  for  the  issuing  of  the  process  against  his  body:*  lb. 

6.  A  declaration  sustained  on  motion  in  arrest,  though  It  would  have  been  de- 
fective on  demurrer,  and  there  were  material  variances  between  It  and  the  proof,  oi) 
which  account,  however,  no  ol^ection  was  made.    Broum  y.  Biteheocky  452. 
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6.  The  general  issue  in  actions  of  tort,  thoagb,  li>  form  Joint,  is  regarded  as  a  sev- 
eral plea.    Downer  v.  FlirU  et  ai.,  627. 

7.  In  an  action  on  the  case  against  an  officer  for  not  keeping  property  attached 
by  him  so  as  to  be  levied  on,  it  should  appear  from  the  declaration  that  the  property 
was  charged  by  execution  within  thirty  days  l^'om  the  rendition  of  the  judgment, 
and  a  declaration  is  insufficient,  on  demurrer,  if  it  only  appears  from  it  that  the 
Judgment  was  rendered  at  a  term  of  the  court  commencing  March  23d,  and  that  ex- 
ecution issued  dated  March  29th,  and  that  it  was  in  the  officer's  hands  on  the  26th 
of  April  following; — it  not  appearing  at  what  time  the  court  adjourned,  and  there 
being  no  intendment  ttom.  the  date  only  of  the  execution  that  it  issued  at  the  earli- 
est period  that  it  might.    McKOrm*by  v.  Morris^  711. 

8.  An  averment,  in  a  writ  of  audita  gtterela^  that  the  complainant,  beliering  that 
the  suit  would  not  be  entered  in  court,  did  not  attend  to  defend  the  same,  and  that 
thereupon  the  defendant  fVaudulently  procured  Judgment  by  default,  heidj  after  rer- 
dict,  as  equivalent  to  an  allegation  that  the  complainant  absented  himself  from  the 
trial  under  the  expectation  and  confidence  that  the  suit  was  to  be  discontinued,  and 
that  the  defendant,  knowing  that  he  acted  upon  that  confidence,  procured  the  Judg- 
ment by  default.    Perkins  v.  Cooper^  729. 

9.  A  replication,  to  a  plea  of  the  statute  of  limitations,  that  before  the  statute 
had  run  to  wit,  from  January  1, 1848,  to  the  commencement  of  the  suit,  the  defend- 
ant was  absent  from  and  resided  out  of  the  state,  does  not  assert  a  coiitinuing  ab- 
sence, or  an  absence,  construing  the  averment  against  the  pleader,  for  more  than  a 
single  day.    HaU  v.  Nasmith^  791. 

10.  A  rejoinder  to  such  a  replication  that  witliin  the  time  mentioned  the  defendant 
was  frequently  in  this  state  to  the  knowledge  of  the  plaiutifi*,  held  suflicieiit.    lb. 

See  EXBOUTOBS  AlTD  ADMnaffTSATORS    2;  MAfiTEB  AIO)  SXRYAKT  2;    SCIRK  FA- 
CIAS   8. 

PLEDGE,  See  Mortoagk  4. 

POOR. 

1.  A  precept,  in  due  form,  warning  a  person  to  depart  the  town  under  the  law  of 
1801,  and  the  return  of  a  sufficient  service  of  it  was  copied  upon  Ihe  beck  of  records 
in  the  town  clerk's  office.  An  attestation  in  the  following  words,  "  received  thte 
warning  on  record,''  properly  dated  and  signed  by  the  town  clerk,  made  at  the  lower 
left  hand  comer  of  the  precept,  but  above  the  return,,  was  held  to  refer  to  and  in- 
clude the  return  as  well  as  the  precept.     Salisbury  v.  Middlebury^  282. 

2.  The  word  warning,  as  used  in  the  attestation,  included  both  the  precept  and 
the  service  of  it.    lb. 

8.  A  legal  settlement  could  be  obtained  by  one  year's  continuous  rtsidenoe  in  a 
town  in  this  state,  between  the  years  1779  and  1787,  and  a  settlement  acquired  in  that 
way  by  a  fkther,  would  be  communicated  to  his  minor  children.  Londonderry  r.  Am- 
doveTf  416. 

4,  And  a  derivative  settlement  so  obtained  by  a  son,  would  be  communicated  to 
his  children  afterwards  bom  out  of  the  state,  and  while  he  was  residing  out  of  the 
state,  if,  during  their  minority,  he  removes  them  into  the  state.    lb. 

6.  But  if  the  fkther,  after  obtaining  such  a  settlement,  had  removed  to  a  foreign 
country  where  his  children  were  bom,  and  from  whiph  he  did  not  return  during 
their  minority ;  Quoerv,  as  to  the  ohildreA  having  their  fattier *s  settlement  npon  their 
subsequent  remoral  Into  this  state.    lb,  and  see  Lgmdon  v.  DanviXUy  809. 
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6.  If,  in  an  order  ol' removal  of  a  man,  a  particular  woman  be  named  as  his  wifb 
and  is  ordered  to  be  removed  with  him,  such  order  will,  if  not  appealed  from,  be  con- 
clusive against  the  town  to  which  they  are  ordered  to  be  removed  as  to  the  existence 
of  the  relationsliip  of  husband  and  wife  between  them.     Chester  v.  Wheelock^  564:. 

7.  And  the  order  will  be  as  conclusive,  in  this  respect,  wlien  a  copy  of  it  is  duly 
served  as  provided  by  statute,  as  when  the  paupers  are  actually  removed.    lb. 

8.  An  alien  bom  does  not  have  the  settlement  in  this  state  which  his  father  once 
had,  if,  before  his  birth,  the  father  removed  into  the  foreign  Jurisdiction  where  the 
child  was  born  and  never  afterwards  returned  from  it.    Lyndon  v.  Danville^  809. 

POSSESSION. 

1.  The  occupation  of  premises  on  the  line  of  a  highway  for  a  period  of  twenty 
years  or  more,  without  any  paper  title,  affords  no  presumption,  as  matter  of  law, 
that  the  po)i$icssor's  title  extends  beyond  the  limits  of  bis  actttaIj>08sessiQn  or  to  the 
centre  of  the  highway.    Hatch  v.  Vt.  C.  R.  Co.y  142. 

2  Nor  can  a  person  acquire  a  title  to  any  portion  of  the  highway  by  an  occu- 
pancy of  it  with  his  wagons  and  carriages  and  those  of  his  customers,  [if  such  occu- 
pancy is  not  adverse  to  the  rights  of  the  public,  or  under  some  other  claim  of  right 
to  the  premises  as  a  highway.    Ih. 

8.  The  recognition  by  the  proprietors  of  adjoining  lots  of  a  particular  line  a« 
their  division  Hue,  apd  their  acquiescence  in  it  for  a  period  of  fifteen  years,  will 
establish  it,  and  make  it  thereafter  binding,  if,  during  that  time,  either  proprietor 
had  a  continued,  though  it  was  only  a  constructive  possession  of  his  lot.  Clark  r. 
Tabor,  222. 

4.  If  adjoining  proprietors  recognize  a  particular  line  as  their  division  line,  but 
by  agreement,  build  their  division  fence  where  it  is  most  convenient,  without  endeav- 
oring to  place  it  on  the  line,  a  part  of  it  being  on  one  side  and  a  part  on  the  other, 
and  agree  that  when  the  land  is  cleared  up  the  fence  shall  be  put  upon  the  line,  a 
mere  occupation  by  either  proprietor  to  such  fence  for  a  period  of  fifteen  years, 
would  not  establish  the  irregular  line  upon  which  the  fence  was  built;— but  would 
establish  the  line  indicated  by  the  general  direction  of  the  fbnoe  which  the  parties 
recognized  and  had  in  mind  at  the  time  the  fence  was  built.    lb. 

6.  In  a  case  resting  upon  prior  possession,  a  lapse  of  fifteen  years  or  more  between 
the  different  acts  is  not  conclusive  evidence  of  the  abandonment  of  the  first  posses- 
sion. Whether  alwndoned  is  a  question  of  flust  for  the  Jnry,  which  they  may  or  may 
not  find  f^om  the  claimants  having  allowed  so  long  a  time  to  intervene.  Patchiu  y, 
Stroud,  894. 

6.  The  possession  of  a  piece  of  land  belonging  to  a  ffeme  eovert,  upon  which  she 
and  her  husband  reside,  is  a  possession  of  the  husband  alone ;  ^d  his  acts  and  de- 
clarations are  admissible  for  the  purpose  of  showing  the  character  and  extent  of  the 

possession ; in  this  case,  to  show  that  a  piece  of  land  which  was  flenced  and 

occupied  with  that  of  his  wife,  did  not  belong  to  her,  but  to  an  adjoining  proprie- 
tor.   Holton  V.  Whitney^  448. 

7  A  title  to  lands  granted  to  the  society  for  the  propa^tion  of  the  Gospel  in 
foreign  parts  can  be  acquired  by  fifteen  years  adverse  occupancy,  since  the  passage 
of  the  act  of  1882,  (Laws  of  1882,  p.  4,  Thomps.  Comp.  57,)  repealing  all  acts  exempt- 
ing persons  beyond  seas  fk-om  the  operation  of  tlie  statnte  of  limitations.  iVopog^* 
Hon  Society  v.  Sharon  et  ais.y  608. 

8.    The  ocoupanoy  of  a  person  in  possession  |^t  the^time  of  the  passage  of  that  act, 
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under  a  warranty  deed  from  a  person  who  derived  his  title  by  a  pcrpetnal  lease  from 
a  town  claiming  and  acting  under  the  law  of  1794,  directing  the  appropriation  ol 
lands  granted  to  that  society,  was  a  possession  adverse  to  the  title  of  the  society, 
even  though  he  might,  notwithstanding  his  warranty  deed,  have  been  estopped  from 
setting  up  any  title  adverse  to  the  town.    lb. 

9.  A  constructive  possession  limited  to  the  bounds  given  in  the  deed  under  which 
the  party  claimed,  and  not  extended  to  an  old  line  beyond,  to  which,  for  a  part  of 
the  distance,  there  had  been  more  than  lifreen  years  of  actual  ocoupancy.  Sktdd  v. 
Powers,  662. 

See  Lavdlobo  akd  Tejiakt  9;  8 alb  2, 8. 

POSTMASTER,   See  JUOTICB  6,  6. 

PRACTICE. 

1.  Upon  exceptions  to  a  decision  of  the  county  court  in  reference  to  the  liability 
of  a  person  summoned  as  a  trustee,  by  which  his  disclosure  is  made  a  part  of  the 
case,  and  no  evidence  appears  to  have  been  introduced  in  contradiction  of  it,  the 
statements  contained  in  the  disclosure  will  be  regarded  as  facts  louud  by  the  county 
court.    Merrill  et  als  v.  Englesbi/f  Tr.,  160. 

2.  The  question  of  negligence  may,  in  some  cases,  be  withdrawn  from  the  con 
sideration  of  the  jury,  as  where  there  is  no  testimony  tending  to  show  it;  or  where 
a  given  course  of  conduct  is  admitted  which  results  in  detriment,  and  no  excuse  is 
given.  In  the  latter  case  the  liability  follows,  as  matter  of  law,  and  there  is  nothing 
for  the  jury  but  a  question  of  damages.    Bn'ggs  v.  Taylor ^  180. 

8.  Where  a  carriage,  wagons  and^Ieighs,  which  were  not  past  use,  were  attached 
and  were  allowed  by  the  officer  to  remain  during  a  winter  in  the  open  iields,  wholly 
exposed  to  the  weather,  for  which  no  excuse  waft  offered  except  the  difficulty  of 
finding  a  place  for  them  under  cover,  the  jury  should  have  been  instructed  that  the 
officer  was  liable  for  the  damage  done  to  the  property ;  and  it  was  error  to  submit  to 
the  jury  the  question  whether  or  not  the  officer  exercised  proper  care.    76. 

4.  A  party  is  entitled  to  a  charge  as  to  the  legal  result  of  such  a  state  of  facts  aa 
ht  claims  exists,  and  his  testimony  tends  to  prove.    Clarh  v.  Todor,  222. 

6.  If,  upon  a  trial  by  Jury,  all  the  facts  alleged  in  an  insufficient  declaration  are 
proved,  the  court  may,  iu  tbeir^discretion,  allow  a  verdict  for  the  plaintiff,  leaving 
the  defendant  to  move  in  arrest  of  judgment,  or  at  once  direct  a  rerdictfor  the 
defendant.    Amidon  v.  Aikinj  440. 

6.  Upon  an  information  for  a  writ  of  quo  warranto  charging  the  defendants  with 
having  usurped  offices  which  they  are  in  possession  of,  the  presumption  is  that  they 
were  regularly  elected,  and  entitled  to  hold  them  until  the  contrary  is  shown.  The 
applicants,  therefor^  being  bound  to  make  a  case  against  them,  should  go  forwanl 
in  the  proof  and  in  the  argument.    StaU  ex  rel,  Dan/orth  et  als  v.  Hunt^m  et  aU.  694. 

7.  The  construction  of  a  deed  should  not  be  submitted  to  the  decision  of  the  jury 
without  limitation  or  restriction  or  specific  instruction  in  reference  to  it.  But  if  it 
is,  and  they  give  it  a  correct  construction,  a  new  trial  will  not  be  granted.  Morse  t* 
Weymouthy  824. 

PRINCIPAL  AND  AGENT,  See  Aoest;   Mastbb  jljuh  Sbbyaut  3  to  6. 

PRINCIPAL  AND  SURETY. 
1.    A  Joint  action  may  be  maintained  by  two  several  sureties  against  their  prinei- 
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|»al,  if  the  demand  tipon  which  they  were  suretiei  was  taken  up  or  discharged  by 
their  Joint  note,  or  with  money  obtained  upon  snch  a  note.  Whipple  et  al.  y. 
Briggs^  65. 

2.  Where  such  a  Joint  right  of  action  exists,  money  received  by  either  surety 
upon  securities  given  to  indemnfy  him  for  his  liability  for  the  principal,  will  enure 
to  the  equal  benefit  of  his  co-surety,  and  be,  pro  tanto^  a  satisfiustion  of  their  claim 
against  the  principal    lb. 

8.  A  surety  has  an  equitable  interest  in  his  own  indebtedness  to  his  principal, 
arising  from  the  implied  contract  of  the  principal  to  see  him  indemnified,  which  has 
relation  back  to  the  time  of  his  becoming  surety,  and  will  prevail  over  any  counter 
equity  of  a  subsequent  date.    Barney  v.  Graver ^  891. 

4.  A  person  will  not  be  holden  to  an  assignee  for  a  debt  due  fVom  him  to  the 
assignor,  if  he  was  liable,  in  an  equal  or  greater  amount  to  another  person,  as  surety 
for  the  assignor,  which  he  has  since  paid,  though  he  had  not  at  the  time  of  the 
assignment,    lb. 

6.  A  surety  is  not  entitled  to  an  allowance  of  a  claim  against  the  estate  of  his 
principal  for  money  paid  by  him  for  and  as  the  surety  of  the  deceased,  if,  with  his 
consent,  there  has  already  been  an  allowance  of  the  same  claim  against  the  estate  in 
fkvor  of  his  co-surety.    Lampson  v.  Hobart^s  Atofe,  607. 

PBOBATE  COURT. 

1-  The  mere  allowance  of  a  promissory  note  as  a  valid  claim  against  the  estate  of 
its  deceased  payor,  is  no  delbnse  to  an  action  upon  it  against  an  endorser.  Nor  will 
an  order  of  the  probate  court  for  the  payment  of  a  dividend  upon  the  note  and 
other  claims  .allowed  against  the  payor's  estate  operate,  before  an  actual  payment, 
as  a  satisfltotion  pro  tanto.     Tremont  Bank  v.  Estate  of  Paine,  24. 

2.  No  appeal  lies  from  the  report  of  the  commissioners  upon  a  deceased  person's 
estate  that  a  contingent  claim  was  presented.  An  appeal  only  lies  from  its  allow- 
ance or  disallowance.    Hobart  v.  Herrick^  627. 

8.  A  creditor  of  an  estate  has  the  right  of  appealing  from  the  allowance  of  a 
claim  in  Ikvor  of  another  creditor  when  the  administrator  declines  io  do  so.  And 
such  declinature  would  probably  be  inferred,  if  co  claim  of  the  administrator  to 
prosecute  the  appeal  in  liis  own  behalf  should  be  interposed.    lb. 

4.  Sufficiency  and  requirements  of  the  bond  to  be  given  by  the  appealing  creditor 
in  such  a  ease.    lb. 

5.  The  jurisdiction  of  a  probate  court,  in  granting  administration,  cannot  be  col- 
laterally  attacked.    Ahbott^  Admr.  v.  Cobum  ^  wife,  668. 

6.  Notice  must  be  given  to  all  persons  interested  in  the  distribution  of  an  estate, 
or  in  an  apportionment  of  an  undivided  fund,  in  the  hands  of  a  guardian,  belonging 
to  two  or  more  of  his  wards,  of  any  proceedings  before  the  probate  court  making 
such  a  distribution  or  apportionment;  or  altering  or  modifying  one  previously 
made.    Stone  v.  Estate  of  PeaaUy^  716. 

7.  The  proceedings  of  the  probate  court  in  the  present  case,  in  revising  their  pre- 
vious determination  as  to  the  proportion  of  an  undivided  ftind  In  the  liands  of  a 
guardian,  which  one  of  the  two  wards  of  such  guardian  was  entitled  to,  held  invalid 
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on  account  of  there  liaving  been  no  notice  of  the  proceeding  given  to  the  represen- 
tatives of  the  other  ward  vrbo  had  previously  deceased.    lb» 

8.  QucBre.  Whether  n  decree  of  the  probate  conrt  for  the  distribution  of  an 
estate  can  be  altered  or  modified  after  it  has  been  carried  into  effect.    lb. 

0.  A  probate  conrt  distributed  an  estate  exclnsirely  to  the  heirs  of  the  Aill  blood, 
talcing  no  notice  of  the  half  blood  heirs,  who  were,  in  law,  equally  entitled  to  their 
proportion.  Held,  that  the  title  to  the  estate  was  beyond  the  control  of  the  probate 
court,  after  the  full  blood  heirs  had  taken  possession,  in  pursuance  of  the  decree. 
V. ,  Orleans  county,  cited  by  Reufield,  Ch.  J     lb. 

10.  Distinction  between  such  cases  and  those  in  which  the  prcbate  conrt  have 
reviewed  and  revised  the  settlement  and  allowance  of  an  administrator's  account;— 
and  the  ground  of  the  proceeding  in  the  latter^class  of  cases  considered.    lb. 

11.  Circumstances  under  and  fVom  which  the  granting,  by  the  probate  court, 
of  an  order  or  license  to  an  administrator  to  sell  real  estate,  and  the  regularity  of 
the  proceedings  of  the  probate  court,  and  of  the  administrator,  in  refei-ence  thereto, 
may  be  presumed,  in  the  absence  of  any  original  or  record  evidence  respecting  it. 
Doolittle  et  al.  v.  UoUon^  819. 

See  Homestead  2;  Widow  1,  4. 

PROCEDEXDO,  See  MA2a>A]cn8. 

PROCESS. 

1.  The  statute,  (Comp.  Stat.  chap.  21,  S 10*  P'  244,)  providing  for  the  seirice  of 
writs  upon  corporations,  by  leaving  copies  with  any  of  their  officers  or  stoclcholders 
in  the  absence  of  their  clerks,  has  reference  ttcclusively  to  corporations  within  this 
stote.    Hall  V.  Vt.  tf  Mas^.  R.  Company,  401. 

2.  The  plaintiff  ^8  writ  was  dated  April  22, 1866,  and  made  returnable  to  the  county 
court  next  to  be  held  at,  fcc,  "on  the  4th  Tuesday  of  June  next,"  but  was  not 
served  until  the  19th  ot  December,  1866,  or  entered  on  the  docket  of  the  county 
court  until  its  January  Tbrm,  1866.  Held,  that  the  proceedings  were  irregular  on 
their  face,  and  should,  on  motion,  be  dismissed;  and  that  an  appearance  of  the 
defendant,  for  the  purpose  of  having  the  process  dismissed  on  account  of  such 
irregularity,  was  not  a  waiver  of  it.    Blodgett  v.  BrattUboro,  686. 

8.  The  alteration  of  the  return  day  of  a  Justice  writ,  so  as  to  make  it  returnable 
at  a  later  day  than  the  one  appointed  at  the  time  the  writ  was  signed,  will  not  extend 
the  previous  authorization  of  an  indifferent  person  to  serve  the  writ  beyond  the  time 
within  which  it  should  have  been  originally  serv-^ed,  if  such  alteration  is  made  with- 
out the  concurrence  of  the  Justice.    Ccar  v.  TyUr,  783. 

Promissory  notes  and  bills  of  exchange. 

1.  It  is  no  defense  to  an  action  on  a  promissory  note  that  its  consideration,  in 
part,  was  a  piece  of  land  conveyed  to  the  maker,  by  the  payee,  by  a  warranty  deed ; 
and  that  the  land  was  incumbered  by  a  mortgage  which  the  grantee  baa  since  paid. 
Hatsams  v.  Dompier,  82. 

2.  A  note  payable  at  a  bank  may  be  presented  there  for  payment  at  any  ttan* 
during  banking  hours  on  the  day  of  its  maturit>',  and  if  not  paid  when  so  presented, 
it  may  be  treated  as  dishonored ;  and  a  notice  thereof,  given  immediately,  and  before 
the  dose  of  banking  hours  ,on  the  same  day,  will  charge  the  endorser.  Tkorpt  r. 
Pecks,  127* 
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8.  A  notice  of  the  dishonor  of  a  bill  of  exchange,  or  promiraory  note,  should  be 
addressed  to  the  endorser  at  the  place  of  his  residence,  unless  he  is  shown  to  hare  a 
place  of  private  business  elsewhere.  The  office  of  a  corporation,  of  which  he  is  an 
officer,  (in  this  case  the  president,)  in  a  town  different  ftom  that  in  \(hich  he  resides, 
will  not,  in  the  absence  of  proof,  be  regarded  as  bis  private  business  place;  and  a 
notice  addressed  to  him  there  will  not  be  sufficient.     Commercial  Bank  t.  Strong^  816. 

4.  That  a  notice  to  an  endorser  was  seasonably  deposited  In  the  post  office,  need 
not  be  proved  by  a  single  witness.  If  more  persons  than  one  participated  in  the 
act,  the  testimony  of  ail  of  them  should  be  adduced,    lb. 

6.  Consideration  of  the  probability  as  to  the  manner  in  which  the  notice  In  the 
present  case  was  directed  and  sent  to  the  defendant ;  and  of  the  testimony,  in  refer- 
ence to  its  legal  sufficiency,  to  prove  that  the  notice  addressed  to  the  defendant  as 
endorser,  was  put  into  the  post  office,  seasonably  to  charge  him.    lb. 

6.  A  promissory  note,  given  upon  an  open  account,  when,  and  how  far  operating 
as  a  payment.    Dickiiuon  v.  King,  878. 

7.  A  note,  given  only  as  collateral,  will  not  operate  as  a  payment,  though  the 
creditor  has  negotiated  and  obtained  the  money ;  and  a  Judgment  in  Aivor  of  the 
endorsee  against  the  maker  has  been  rendered  upon  it;  if  the  Judgment  remains  un-> 
satisfied  and  the  claim  of  the  endorsee  has  been  provided  for,  by  the  creditor,  in 
some  other  way.    lb. 

8.  A  person  taking  an  overdue  bill  or  note  takes  it  subject  to  the  equities,  affect- 
ing the  instrument  itself,  to  which  it  is  subject  in  the  hands  of  the  person  from 
whom  he  receives  it.    Bowtn  v.  Thrall  «l  a/«.,  882. 

9.  A  notice  to  the  maker  of  a  promissory  note  that  it  has  been  transferred,  if 
sufficient  to  prevent  his  paying  it  to  the  original  payee,  will  suffice  to  prevent  him 
from  being  holden  as  the  payee's  trustee.    Doxoner  v.  Marshes  tr.  ^  claimant^  568. 

10.  Promissory  notes  held  by  one  party  against  the  other,  would  be  included  un- 
der the  term  "  elaims,"  in  an  agreement  between  them  not  to  take  advantage  of  the 
statute  of  limitations  having  run  upon  the  other's  claims.  Ifof/es  v.  Estate  of 
HaU,M^ 

See  AccoiTiTT  1,  2,  8;  AcTiOH  6,  7,*   Ambsdmemt  1;  Abbitatioh  12'   Iludgai. 
Contract  1,  2,  8;  Fabtt  1;  Fbobatx  Coubt  1. 

QUO  WABRANTO. 

1.  Quare^  whether,  upon  an  information  in  the  nature  of  a  quo  teananto,  the 
prosecutor  can,  if  objection  is  made,  proceed  merely  by  obtaining  a  rule  to  show 
cause,  fcc,  or  whether  he  should  not  follow  the  English  practice,  and  proceed  either 
by  venire  facias  and  distringas^  or  by  subpcsna  and  attachment.  State  ex  rel.  Da^fonh 
tt  als.  T.  Hunton  et  als.^  684. 

See  JuBTiOB  6,  6;  Pbactiob  6. 

RAILROAD. 

1.  When  a  railroad  company  have  rlghtltilly  and  properly  turned  a  stream  of 
water,  they  are  not  obliged  thereafter  to  observe  the  action  of  the  water  and  so  pro- 
tect the  banks,  or  take  other  timely  measures,  aS  to  prevent  the  encroachment  of  it 
npon  neighboring  lands.    Norris  v.  Yt.  Central  R.  Cb.,  09. 

2    Where  a  piece  of  land  was  deeded  to  a  railroad  company,  it  Is  to  be  presnmed 
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that  tbe  coDtingent  damages  which" would  have  been  included  in  an  asfessment  of 
the  damages,  by  commiesioncrin,  upon  a  compulsory  taking  of  it,  were  considered  in 
determining  the  price  which  was  paid  for  it.    Bkknett,  J.    lb. 

8.  The  provision  in  the  charter  of  the  Yt.  k  Canada  R.  Co.,  requiring  them  to 
build  and  mtintain  fences  on  each  pide  of  their  road,  requires  them  to  have  such 
fences  at  least  as  soon  as  they  conunence  running  their  road.  Clark  v.  Vt.  ^  Canada 
R,  Co.,  108. 

• 

4.  In  the  construction  of  their  road,  the  company  were  bound  to  exercise  the 

rights  conferred  upon  them  with  a  prudent  regard  to  the  rights  of  others ;  and  if 
they  were  guilty  of  negligence  in  this  respect,  whereby  a  landowner  was  injured,  it 
is  not  to  be  presumed,  in  the  absence  of  preof,  that  the  damages  thus  occasioned 
were  taken  into  consideration  by  the  commissioners,  in  their  subsequent  appraisal 
of  his  land  damages.  The  damages  whicli  they  were  to  appraise,  were  those  arising 
from  the  construction  of  the  road  properly  and  in  a  prudent  manner,    lb. 

5.  In  an  action  against  a  railroad  company,  who  are  not  made  liable  for  conse- 
quential damages,  occasioned  by  the  construction  of  their  road,  to  persons  whose 
lands  are  not  taken,  evidence  as  to  the  manner  in  which  they  have  constructed  their 
road  upon  premises  not  belonging  to  the  plaintiflT,  is  inadmissible,  if  It  does  not  tend 
to  show  that  the  company  have  exceeded  their  powers  or  have  been  negligent  in  the 
exercise  of  them.    Hatch  v.  7t.  Central  R  Company,  142. 

6.  A  certified  copy,  from  the  records  of  a  town,  of  what  purports  to  be  the  loca- 
tion of  a  railroad  in  that  town  is  admissible  in  evidence  for  the  purpose  of  showing 
that  such  a  paper  was  on  record.    lb. 

7.  The  decision  In  Haieh  v.  Vt.  Central  R.  Company,  26  Yt.  49,  recognized.    Ih. 

8.  The  provision  in  the  17th  section  of  the  act  incorporating  the  Yermont  Central 
Railroad  Company,  that  its  property  and  effects  shall  be  exempt  from  taxe«,  limited, 
in  its  application  to  ^real  estate,  to  such  as  the  company  were  authorixed  to  take  by 
proceedings  in  invitum.     Vt.  CentralJR.  Co.  v.  Burlingtony  198. 

0.  Application  of  this  limitation  to  the  fkcts  In  the  present  case.    lb. 

10.  The  plalntilK  having,  under  protest,  paid  to  the  collector  of  the  defendants 
the  taxes  assessed  upon  their  property  which  was  exempt  from  taxation,  can  recover 
back  of  the  defendants  only  such  of  the  taxes  as  were  collected  for  their  benefit,  and 
not  the  state,  county  and  state  school  taxes,  which  the  defendants  had  collected  only 
as  agents,  and  had  paid  over  as  directed  by  statute.    16. 

11.  The  lepiee  of  a  railroad  is  an  agent  of  the  railroad  corporation,  within  the 
meaning  of  the  general  railroad  act,  ( Comp.  Stfit.  chap.  26, 4  41,)  making  the  cor> 
poration  and  its  agents  liable  for  damages  occasioned  by  want  of  ftnces  and  cattle 
guards*     Clement  y.  Ca^field,  802. 

See  C&iMXSTAL  Law  8,  4,  6. 
RAPE,  See  Crimihal  Law  1,  2. 
REAL  ESTATE. 

1.  The  right  of  the  owner  of  personal  property  to  reclaim  it,  if  he  can  identify  it, 
does  not  exist  when  the  property  has  been  annexed  to  another  person's  freehold  and 
become  a  part  of  the  realty.    Ja^Jaon  v.  Walton,  TV.,  48. 

2.  A  pew  in  a  meeting-house  is  real  estate.    Hodges  ^  wife  y.  Qreen,  868. 
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8.  A  promiso  to  pay  a  specified  price  for  real  estate,  eoDveyed  or  agreed  to  he 
conveyed  to  the  promissor,  need  not  be  in  writing.  If  tiie  wliole  agreement  for  tlie 
conveyance  of  tlie  real  estate,  and  for  the  payment  of  its  consideration,  be  by  parol, 
and  there  is  a  conveyance,  or  a  sufficient  tender  of  a  conveyance,  according  to  that, 
part  of  the  agreement,  an  action  will  lie  npon  the  promise  for  the  agreed  price.    lb. 

4.  If  the  person  to  whom  the  real  estate  was  to  be  conveyed,  and  who  promises 
to  pay  for  it,  takes  possession,  and  thereafter  deprives  the  other  party  of  all  benefl- 
cial  use  or  enjoyment  of  it,  he  cannot  object  to  the  time  of  the  conveyance  or  of  the 
tender  of  a  conveyance  of  the  legal  title,  if  it  was  before  the  commencement  of  the 
suit,  and  he  has  sustained  no  icjuiy  from  its  not  having  been  attended  to  sooner.  lb, 

0  In  a  contract  for  the  sale  of  real  estate,  a  deed  of  which  is  executed  and 
delivered,  a  promise  by  the  purchaser  to  pay  the  consideration  or  fhmish  security 
for  it,  is  not  within  the  statute  of  ft^uds;  and,  if  only  by  parol,  an  action  may  be 
maintained  upon  it.    AaeuUuy  Ban):  et  eUs.  v.  McK  Ormsby^  721. 

Sre  FixTCttES;  Pbobate  Coubt  11. 

Attachment  of,  Ste  Attachmeht  9,  10. 

DKSCEirr  of.  See  Widow  6. 

RECOGNIZANCE. 

1.  If  a  defendant,  whose  body  is  liable  to  be  taken  on  execution,  has,  at  the  time 
of  the  rendition  of  a  justice's  Judgment  against  him  from  which  he  appeals,  property 
which  would  prevent  him  from  taking  the  poor  debtor's  oath,  so  that  the  plaintifi' 
might,  by  an  imprisonment  of  the  defendant's  body,  obtain  payment  of  his  debt, 
and,  between  that  time  and  the  rendition  of  a  final  Judgment  on  the  appeal,  he  so 
disposes  of  the  property  that  he  is  then  enabled  to  swear  out,  the  plaintifi*  would  be 
entitled  to  recover,  in  an  action  on  the  recognizance  for  the  appeal,  the  damages 
thus  sustained  in  being  deprived  of  the  opportunity  of  so  collecting  the  debt, 
although  the  property  which  the  defendant  owned  at  the  time  of  the  appeal  was 
without,  and  beyond  the  reach  of  the  process  of  this  state.  Richardson  v.  Hitck- 
eoekf  767. 

Ste  EviDKROE  19  to  22;  Kkvikw  2,  3,  4. 

RECOUPMENT. 

1.  In  an  action  to  recover  for  trust  property  attached  and  sold  upon  process 
against  the  trustee  i)ersonally,  it  cannot  be  shown  that  a  part  of  the  demand,  for  the 
ncovery  of  which  the  process  issued,  was  for  property  bought  by  the  trustee  for  the 
benefit  of  the  trust,  and  appropriated  to  the  use  of  the  cestui  que  trusts^  and  the  value 
of  it  be  deducted  in  the  recovery  by  way  of  recoupment^  or  otherwise,  if  it  do  not 
appear  and  is  not  claimed  that  there  was  any  mistake,  misrepresentation  or  other 
fraud  in  obtaining  it  on  the  personal  credit  of  the  trustee.    Barber  r.  Chapin,  418. 

2  Instances  in  which  the  term  recoupment  is  properly  applicable  to  the  reduction 
of  damages  by  way  of  a  qnasi  oBket  of  a  counter  unliquidated  claim.    lb. 

RES  GESTiB,  See  EviDEircE  12. 

REVIEW. 

1.  A  petition  for  partition  is  not  a  civil  cause  within  the  meaning  of  the  statute 
allowing  reviews.  Comp.  Stat.  chap.  28,  ( 17,  ( but  repealed  by  No.  61  of  the  laws 
of  1866.)    NichoU  et  al.  t.  Nichols  et  al.,  228. 
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3.  In  an  action  on  a  recognizance  for  a  rerievr^  if  there  was  a  breacli  of  it,  and 
the  debt  is  paid  after  the  commencement  of  the  suit,  but  without  the  coflt«  of  it,  the 
plaintlflT  will  be  entitled  to  a  Judgment  for  nominal  damages  and  costs.  Brown  y. 
Clark,  e90. 

3  The  condition  of  a  recognizance  for  a  review  is  not  broken  if  no  intervening 
dnmapc9  arc  sustained,  and  no  additional  costs  recovered  by  the  rerlewee.    lb. 

4  Wlierc,  in  action  on  a  recognizance  for  a  review,  it  only  appears  that,  subse- 
quent to  the  review,  the  reviewec  obtnijied  a  judgment  for  a  given  sum  in  damages, 
and  a  given  sum  for  costs,  the  supreme  court  cannot  take  Judicial  notice  that  any  of 
the  coijis  ^o  recovered  were  for  costs  which  accrued  after  the  review,    lb. 

5.  The  plaiuMff,  in  action  of  ejectment  against  two  defendants,  recovered  a  ver- 
dict at  the  tirst  trial  against  one  only  of  them,  who  entered  a  review,  and  the  plain- 
tiff at  the  same  time  entered  a  review  as  to  the  other  defendant.  At  the  second  trial 
a  verdict  waa  rendered  in  favor  of  both  of  the  defendants.  Held^  that  the  plaintilT 
was  not  then  entitled  to  review  the  action  as  to  the  defendant  against  whom  he 
obtained  a  verdict  at  the  lirat  trial.    Frost  v.  Philbrook  et  al.^  786. 

REVOCATION. 

1.  The  revocation  of  a  submission  is  a  breach  of  an  agreement  or  condition  in  an 
arbitration  bond  to  abide  by  and  perform  the  award.    Crqflsbwjf  v.  Hill  et  ai.,  768. 

2.  The  bringing  of  an  action  on  book  account  is  not,  per  se,  a  revocation  of  an 
authority  previously  given  by  the  plaintiff  to  the  defendant  to  pay  a  third  i>ef«ou 
certain  Items  in  the  plaintiff's  account.  If  the  defendant,  after  the  commencement 
of  the  suit  but  before  the  audit,  pay  such  items  to  a  third  person  in  pursuance  of  an 
authority  previously  given,  and  not  revoked,  he  should  be  allowed  for  such  pay- 
ment.  although  he  thereby  obtains  a  balance  of  the  accounts  in  his  fitvor.  Walker  r. 
BarringtoH,  781. 

6V«  OUAUAIITY  12. 

SALE. 

1.  A  person  contracting  to  purchase  a  good  article  will.  If  he  accept  one  which  ia 
depreciated,  with  knowledge  of  its  condition,  but  without  objecting  to  It  on  that 
account,  be  holden  to  pay  the  price  originally  stipulated.     Cram  v.  Watson,  22. 

2.  The  rule  recognized  and  laid  down  in  Hutchins  y.  Gilchrist,  (23  Vt.  81,)  In  refer- 
ence to  the  possession  and  change  of  pessession  of  logs,  upon  the  land  of  a  third 
person,  applied  to  the  facts  in  the  present  case.    Birge  et  al.  v.  Edgerton^  291, 

8.  The  defendant  bought  of  W.  a  bay  of  hay  in  a  bam  on  a  farm  which  W.  occu- 
pied and  carried  on  by  his  hired  man,  and  removed  a  part  of  it,  and  requested  W.'s 
hired  man  to  take  care  of  the  remainder  for  him,  which  the  hired  man,  with  the 
knowledge  of  W.,  agreed  to  do.  The  rest  of  the  bam  was  occupied  with  other  hay 
and  property  of  W.  Heldj  that  there  was  not  a  sufficient  change  of  possession  of 
that  part  of  the  bay  of  hay  that  remained  to  protect  it  fVom  attachment  by  W.'i 
creditors.     Sleeper  v.  Pollard,  709. 

4.  One  who  purchases  goods  for  bis  own  benefit  is  liable  for  them,  though  he  por^ 
chase  them  upon  the  credit  of  another,  with  his  consent,  and  without  disclosing  bla 
own  interest  in  them.     Coverty  ^  Co.  r.  Bratfwtrd  9f  2V.,  788. 

S'e*  Action  9,  11;  ATTAOHMZirr  1  to  6;  Guasautt  7. 
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«1  SCHOOL  DISTKICT. 

hi 

f.  1.    Tbe  plaJQtiir  built  a  school  house  for  the  defendants,  under  the  einploymeut, 

upon  a  quantum  meruit^  of  one  member  only  of  their  building  committee,  who,  it 
was  claimed,  could  not  act  without  the  concurrence  of  his  at-fiociates,  and  that  the 

i;  committee  could  not  bind  the  district  to  an  amount  exceeding  i^lOO.OO.    The  school 

house  was  worth  9200.00;  and,  alter  its  completion,  tlie  dcfeiidauts  voted  to  accept 
it,  and  voted  to  pay  the  plaintiff  9105.00  therefor,    Held^  thbt  the  acceptance  was 

^  absolute,  and  amounted  to  a  ratification  of  the  proceedings  of  the  committeeman, 

I,  and  bound  the  delendants  to  pay  tbe  plaintiff  what  the  echool  house  was  worth. 

if  Kimball  v.  School  District^  8. 

SCHOOL  TEACHEK. 

1.  The  plaintiff  contracteU  to  teaoh  school  for  the  dpfendunts,  and  on  the  morn- 
ing of  the  day  he  commenced,  and  before  commencing  his  f^chool,  he  applied  to  tbo 
superintendent  for  examination  and  acertitlcate;  but  the  examination  was,  at  the 
request  of  the  superintendent,  and  upon  his  assurance  that  it  would  be  as  well,  post- 
poned until  evening,  at  which  time,  after  the  commencement  of  tbe  school,  an  ex- 
amination was  had  and  a  certificate  given;  and  after  this  tlie  school  proceeded  for 
about  seven  weeks  without  objection  and  without  any  new  contract  being  made. 
Hrldy  that  there  was  a  substantial  compliance  with  the  statute  requiring  a  certifleate 
to  be  obtained  before  the  commencement  of  the  school,  and  that,  in  any  view  of  tbe 
case,  the  certiiicate  would  be  sufficient  for  the  kcIiooI  kept  after,  if  not  for  the  same 
day  that  it  was  given.    PatU  v.  School  District,  575, 

2.  The  fact  that  scholars  and  parents  are  dissatisfied  with  a  school  teacher  is  no 
sufficient  cause  for  dismissing  him  before  the  expiration  of  the  time  for  which  he 
has  been  employed.  Evidence  to  show  such  dissatisfaction  is,  therefore,  inadmissi- 
ble in  an  action  to  recover  damages  on  account  of  such  a  dismissal.  To  Justify  it 
actual  incapacity  or  unfklthfulness  must  be  shown.    lb. 

I 

SCIRE  FACIAS. 

1.  A  writ  of  scire  facias,  alleging  only  the  rendition  of  the  Judgment,  and  that 
execution  yet  remains  to  be  done,  may  properly  be  amended  by  adding  averments 
showing  that  the  apparent  satisfaction  of  an  execution  already  issued,  was  by  a 
levy  upon,  and  sale  of  property  which  was  subsequently  claimed  and  held  by  a  third 
person.    Baxter  v.  Shaw,  569. 

2.  The  levy  of  an  execution  upon  property  of  the  debtor,  upon  which  there  was 
a  prior  lien  by  attachment,  in  favor  of  a  third  person,  which  was  unknown  to  the 
creditor,  to  the  satisfaction  of  which  the  property  was  subsequently  appropriated,  is 
a  levy  upon  property  '*  which  did  not  belong  to  tbe  debtor,"  wltbin  the  meaning  of 
the  statute,  (Comp.  Stat.  815,  S  46,)  giving  to  the  creditor  a  new  execution  in  such  a 
case.  The  statute  extends  to  cases  where  the  debtor,  though  having  the  general 
ownership,  yet  has  no  such  title  to  the  property,  as  can  be  made  available  to  the 
levying  creditor.    lb. 

8.  The  declaration  In  the  present  case  held  defective,  on  demurrer,  in  not  alleging 
a  continuance  and  perfection  of  the  prior  attachment  lien,  by  a  seasonable  issuing 
of  the  execution,  and  charging  of  the  property.    lb. 

See  Fleapivu  4. 

SECURITY,  See  Account  2;  Actioit  6,  9,  10,  11. 

SHIPPING  RECEIPT,  See  Bills  of  Ladino. 

STATUTE  OF  FRAUDS,  See  F&AUDS,  (  Statute  ov.) 
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STATUTE  OF  USES,  J*«  Uses,  (Statute  of.) 
SUB  CONTKACTOR,  See  Habteb  and  Se»vaiit  8|  4,  6,  6. 

SUBSTITUTION. 

1.  A  person  who  is  substituted  in  place  of  a  mortgagee  maf ,  if  equity  requires  it, 
be  limited,  and  have  allowed  to  him  a  less  extensive  right  than  that  to  which  the 
mortgagee  himself  would  have  been  entitled.    Bailey  y.  Warners^  87. 

2.  A  laortgagee  cannot  be  oompelied  to  rely  upon  a  part  only  of  the  mortgaged 
premiitefi,  though  that  part  may  be  adequate  security  for  his  claim,  bat  one  substita 
tud  in  his  place  may  be,  if  equity  requires  it.    lb. 

SURETY,   iSee  GUARAlfTV  11;  PlUHCIPAL  AND   SCRETY. 

TAXES. 

1.  Property  bequeathed  to,  and  held  by  a  trustee,  the  interest  or  income  of  which 
is  to  be  paid  to  a  person  during  life,  and  after  her  decease  the  principal  to  be  paid  to 
the  testator's  heirs  at  law,  is  assessable  (under  Comp.  Stat.  Chap.  80,  f  15,)  to  the  per 
son  entitled  to  the  income.    Webb  r.  Burlington,  188, 

2.  A  person  residing  here,  who  owns,  or  is  intelTestedJn  the  stocks  of  other  states, 
may  be  legally  assessed  therefor  in  this  state.    lb. 

8.  The  provision  in  the  17th  section  of  thejsact  incorporating  the  Vermont  Cen- 
tral Railroad  Company,  that  its  property  and  efibcts  shall  be  exempt  from  taxes,  lim- 
ited, in  its  application  to  real  estate,  to  such  as  the  company  were  authorized  to 
take  by  proceedings  in  invitum     Vt.  Centrai  R.  Company  y.  Burlington^  196. 

4.  The  plaintiff's  having,  under  protest,  paid  to  the  collector  of  the  defendants 
the  taxes  aoaessed  upon  their  property  which  was  exempt  A*om  taxation,  can  recov- 
er back  of  the  defendants  only  such  of  the  taxes  as  were  collected  for  their  benefit, 
and  not  the  state,  county  and  state  school  taxes,  which  the  defendants  had  collected 
only  as  agents,  and  had  paid  over  as  directed  by  statute.    lb. 

5.  The  plaintiff  claimed  to  recover  the  amount  of  certain  taxes,  which  he  claimed 
had  been  assessed  against  the  defendant  and  placed  for  collection  in  the  hands  of 
the  plaintiff,  as  constable,  and  by  him  paid  to  the  town,  to  which  he  was  accounta- 
ble, and  that  the  defendant  had  promised  to  pay  him.  Held,  that  the  tax-bills  in  the 
hands  of  the  plaintiff  were  admissible,  and  prima  facie  evidence  of  the  existence  of 
the  taxes,  and  the  amount  for  which  the  defendant  was  liable  upon  them.  Boveman 
V.  Doiener^  582. 

6.  Heldy  also,  that  the  fact  that  the  plaintiff  had  given  bonds,  as  constable,  and 
received  the  tax -bills  in  question,  and  had  settled  with  the  town  and  taken  up  his 
bonds,  afforded  prima  facie  evidence  that  he  had  paid  the  taxes  assessed  against  the 
defendant,    lb. 

7.  A  request  iVom  the  defendant  to  the  plaintiff  so  to  pay,  may  be  inferred  from 
an  assurance  given  by  the  defendant,  upon  receiving  a  note  firom  the  plaintiff,  that 
it  could  be  arranged  by  the  taxes  the  defendant  was  owing  him,  and  that  within  the 
year  for  which  the  note  was  given  they  would  get  together  and  have  it  settled.  The 
defendant  had  subsequently  transferred  the  note,  and  the  plaintiff  had  been  obliged 
to  pay  it  to  the  endorsee,    lb. 

8.  The  plaintiff,  a  constable,  had  for  collection  several  taxes  against  the  intestate, 
between  wh.om  and  the  plaintiff  there  were  running  and  mutual  accounts,  and  it  was 
understood  that  these  taxes  should  be  settled  for  as  a  matter  of  deal  and  account  be- 
tween them  in  the  settlement  of  their  other  accounts;  and  the  plaintiff  paid  over  the 
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amount  of  the  taxes  without  collecting  them.     Held  that  he  might  recover  the 
amount  so  paid  in  an  action  on  book  account.    Noyes  v.  Estate  of  Hall,  646. 

9.  A  warrant  for  the  collection  of  highway  taxes  is  insuflDcient,  if,  in  the  event 
of  the  neglect  of  any  of  the  persons  assessed  to  pay  their  taxes,  the  only  command 
to  the  collector  be  "  to  proceed  with  him  or  them  as  the  law  directs."  Flint  v.  Whit- 
iwy,  680. 

10.  To  make  the  collector  of  a  tax  liable  in  trespass  merely  for  taking  the  body 
Instead  of  the  property  of  a  delinquent  tax-payer,  there  must  be  a  distinct  olTer  to 
him  of  some  specific  property.  A  general  request  to  take  property  and  proof  that 
the  person  assessed  had  property  will  not  suffice.    lb. 

11.  The  omission  of  a  tax  collector,  who  commits  a  delinquent  to  jail  on  account 
of  the  non-payment  of  his  tax,  to  certify  his  doings  on  the  copy  of  his  warrant  left 
with  the  Jailor  cannot  be  supplied  by  parol  proof  of  his  proceedings.  The  original 
warrant  not  being  a  returnable  process,  a  certificate  of  the  collector  thereon  is  not 
so  fkr  in  the  nature  of  a  return  as  to  be  conclusive  upon  the  parties,    lb. 

TENANCY  and  TENANT,  See  Labdlord  akd  Tknaht. 

TOWN. 

1.  The  due  organization  of  a  town,  previous  to  a  particular  time,  may  be  pre- 
sumed Arom  the  fact  that  at  that  time  they  bad  appointed  town  officers,  and  were  ex- 
ercising the  rights  and  powers  belonging  to  organized  towns.  Londonderry  v.  An- 
i/orer  416. 

TOWN  ORDEK,  Sec  Hiohwat  6,  7. 

TKFCSrAy.S. 

1.  The  plniutiiT  claimed  title  to  a  piece  of  land  upon  which  a  quantity  of  wood 
had  been  cut  by  a  person  claiming  adversely  to  her,  by  whose  employment  the  de- 
fendant removed  the  wood  about  one  hundred  rods  from  the  place  where  it  was  cut, 
but  left  it  on  the  same  lot.  Held,  that  if  the  wood  belonged  to  the  plaintifl*,  so  that 
she  could  maintain  an  action  of  trespass  against  the  defendant  for  the  removal,  she 
could  recover  only  nominal  damage,  or  such  actual  damages  as  were  occasioned  by 
the  removal.    Pratt  v.  Battels,  685. 

2.  The  defendant,  for  the  purpose  of  widening  a  side-hill  high%vay  upon  the  plnin- 
tiff 's  land,  drew  stone  and  dumped  them  on  the  lower  side  of  the  road  so  that  some 
of  them  rolled  down  against  and  through  the  plaintiff's  fence  into  his  field.  The 
widening  of  the  road  was  necessary,  and  was  done  in  a  proper  and  reasonable 
manner,  with  the  approval  of  the  highway  surveyor.  Held,  that  the  defendant 
was  not  liable  to  the  plaintilT  in  an  action  of  trespass  for  so  doing.  Morte  v.  Wey- 
mouthy  824. 

See  Landlord  and  Tsnant  1,  2,  8;  Taxxs  10. 

TRUST,  See  HusBAKD  AND  Wife  8,  4,  6;  Costs  4. 

TRUST  PROPERTY. 

1.  In  an  action  to  recover  for  trust  property  attached  and  sold  upon  process 
against  the  tmstee  personally,  it  cannot  be  shown  that  a  part  of  the  demand,  for  the 
recovery  of  which  the  process  Issued,  was  for  property  bought  by  the  tnistee  for  the 
benefit  of  the  trust,  and  appropriated  to  the  nse  of  the  cestui  que  trusty  and  the  value 
of  it  be  deducted  in  the  recovery  by  way  of  reeoupmenty  or  otherwise,  if  it  do  not  ap- 
pear and  is  not  claimed  that  (here  was  any  mistake,  misrepresentation  or  other  fraud 
in  obtaining  It  on  the  personal  credit  of  the  trustee.    £ar6^  v.  Chapin,  413, 

See  Tazns  1. 
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1.  The'  principal  defendant  quarriMMoBlKa,  sold  and  delivered  to  the  trustee  a 
quantity  of  granite  and  laid  it  down  for  a  permanent  walk  on  the  trustee^s  premiaei. 
He  obtained  the  stone  without  right  from  the  quarry  of  a  third  person,  who,  after 
the  walk  was  laid,  claimed  them  as  his  property.  Held^  that  the  property  of  the 
stone  was  in  the  trustee  after  they  were  laid  into  a  walk,  and  that  the  trustee  was  in- 
debted to  the  principal  defendant  and  liable  as  his  trustee,  at  least  for  the  increased 
value  of  the  stone  which  was  produced  by  their  being  quarried,  dressed  and  deliv- 
ered.   Jackson  \.  Walton^  2V.,  43. 

2.  If  an  assignment  is  void  under  our  statute  on  account  of  its  being  a  general 
assignment  in  trubt  for  the  benefit  of  creditors,  the  assignee  should  be  allowed  the 
amount  of  the  assignor's  indebtedness  to  him,  and  the  expenses  to  which  he  has 
been  subjected  in  taking  care  of  and  selling  the  property,  and  a  reasonable  compen- 
sation for  his  services,  before  being  made  liable  as  the  trusteee  of  the  assignor. 
Bishop  etaiy.  Tr.  of  Harts ,  71. 

8.  If  the  creditor  of  the  assignor  in  such  an  assignment,  instead  of  directly  at- 
taching the  property,  ^eeks  to  charge  the  assignee  as  the  assigi;or's  trustee,  he  thef^ 
by  ratifies  the  assignment,  and  any  dltsposition  of  the  property  which  the  assignee 
has  made  in  pursuance  of  it.    Jb. 

4.  Under  such  an  assignment  the  asssignec  should  not  be  adjudged  the  trustee  of 
the  astiignor,  on  account  of  any  money  received  by  him  on  tlie  ^ale  of  real  estate, 
which  was  included  iu  the  a^bigument,  the  title  of  which  may  be  defeated  by  an  at- 
tachment of  it  by  other  creditors  of  the  astiignor.    Jb. 

6.  Upon  exceptions  to  a  decision  of  the  county  court  in  reference  to  the  liability 
of  a  person  summoned  as  a  trustee,  by  which  his  disclosure  is  made  a  part  of  the 
case,  and  no  evidence  nppears  to  have  been  introduced  in  contradiction  of  it,  the 
statements  contained  in  the  disclosure  will  be  regarded  as  fhcts  found  by  the  county 
court.    Merrill  et  als.  v.  EngUshy  Tr.^  150. 

6.  Under  the  provision  of  the  statute  allowing  the  trustee  to  retain  or  deduct 
hii  demands  against  the  principal  defendant  from  the  eifects  in  his  hands,  he  may 
retain  whatever,  before  the  service  of  the  trustee  process,  he  becomes  legally  bound 
to  pay  to  any  third  party  on  account  of  the  principal  defendant,    lb. 

7.  A  confession  of  judgment  before  a  justice  of  the  peace,  in  pursuance  of  section 
4  of  chap.  115,  Com  p.  Stat.,  operates  as  a  merger  of  the  original  cause  of  action  ;— 
and  the  suit  could  not.  before  the  act  of  1855,  (Laws  of  1855.  p.  18,)  thereafter  pro- 
ceed against  persons  summoned  as  trustees,  even  though  it  was  expressly  understood 
that  the  plaintiff  should  not  be  thereby  prejudiced  in  pursuing  the  trustees.  Barnes 
V.  Lapham  ^  TV.,  307. 

8.  A  notice  to  the  maker  of  a  promissory  note  that  it  has  been  transferred,  if  suf- 
ficient to  prevent  his  paying  it  to  the  original  payee,  will  suffice  to  prevent  bis  being 
holden  as  the  payee's  trustee.    Doumer  y.  Marsh's  TV.  f  Claimant^  668. 

9.  A  claimant  of  the  eflbcts  in  the  hands  of  a  person  summoned  as  trustee  in  a 
suit  before  a  justice  can  only  appeal,  if  at  all,  in  such  cases  as  are  appealable  by  the 
other  parties.  If,  therefore,  the  action  be  upon  a  note  for  less  than  saO,  and  the  ia- 
debtedness  of  the  trustee  be*upon  a  similar  note,  the  claimant  cannot  appeal  from  a 
decision  and  judgment  adverse  to  his  claim.  OUtot  v.  BtimhamU  TrusUt  ^  Claim' 
ant^  G94. 

10  The  plaintiff  in  a  trustee  suit  before  a  justice,  the  sul^ect-matter  of  which  is 
appealable,  may  appeal  from  the  judgment  of  the  justice  in  reference  to  the  liability 
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of  the  trustee,  where  the  principal  defendant  is  defaulted.      Van  Buskirk  v.  Martin 
^  Tr.,  726. 

11.  Where  the  persons  summoned  as  trustees  are  summoned  only  as  partners,  the 
effects  or  credits  in  the  hands  of  one  of  them  individually  are  not  attached,  and  can 
not  be  holden.     Coverly  ^  Co,  v.  Braynard  ^  3V„  788, 

12.  If  a  person  summoned  as  trustee  is  not,  when  summoned,  indebted  to  the  prin- 
cipal defendant  in  a  sum  exceeding  ten  dollars,  and  does  not  subsequently,  bi'forc 
making  'his  disclosure,  become  indebted  to  him  to  that  amount,  he  cannot  be 
charged  as  trustee,  though  there  may  have  been,  duriug  that  time,  mutual  dealingw 
between  them,  upon  which  the  indebtedness  of  the  trustee  would  have  excceiicd 
ten  dollars  if  he  had  made  no  payments  alter  being  summoned.  Can  v.  Fairbanks 
ff  Co.^  Tr.,  806. 

Ste  ASSIONMKST  10,  11. 

UNDERGROUND  WATER,   S^e  Watke  and  Water-Coursk  1. 

USES,  (STATUTE  OF.) 

•1.  A  covenant  to  stand  seized  to  the  use  of  a  third  person,  which  would  be  execu- 
ted under  tlie  statute  of  Henry  VIII.,  were  that  statute  in  force  here,  will  be  en- 
forced by  n  court  of  ef|uity.     Sktrman^  Admr.  r.  Eat.  of  Dodge ^  26. 

USURY. 

1.  The  defendant  borrowed  of  the  oratrix,  through  her  general  agent,  a  sum  of 
money  for  which  he  gave  his  note;  and  on  the  same  occasion,  but  without  the  per- 
sonal Icnowledge  of  the  oratrix,  he  purchased  a  span  of  horses  belonging  to  the 
agent  for  S400.00,  and  gave  hia  note  to  the  agent  for  that  sum  and  subsequently  paid 
it.  The  horses  were  not  worth  over  S225.00.  J  he  defendant  made  the  purchase  and 
agreed  to  give  ^\'lb.(Xi  more  than  the  horses  were  worth  for  the  purpose  of  procuring  tha 
loan.  Held,  that  the  8175.00  .thul  received  by  the  agent  was  usury,  and  should  be 
deducted  in  ascertaining  the  amount  due  on  the  oratrix's  note.  Austin  v.  Harring- 
ton^  180. 

WATER  AND  WATER-COURSE. 

1.  There  are  no  oorrelatire  rights  existing  between  the  proprietors  of  adjoining 
lands  in  reference  to  the  use  of  water  in  the  earth,  or  percolating  under  its  surface. 
Such  water  is  to  be  regarded  as  part  of  the  land  itself,  to  be  enjoyed  absolutely  by 
toe  proprietor  within  wboee  territory  it  is;  and  to  it  the  law  governing  the  use  of 
running  streams  is  inapplicable.     Chatfield  v.  Wiison^  49. 

2.  Uses  to  which  the  water  of  running  streams  may  be  applied;  and  conalderm- 
tions  determining  the  extent  and  manner  of  such  use.    Snow  v.  Parsons ^  460. 

8.  The  reasonableness  of  the  use  of  a  stream  of  water  in  a  particular  manner,  or 
for  a  particular  purpose,  and  the  extent  to  which  a  proprietor  below  must  submit  or 
accommodate  himself  to  the  ineonyenienciea  arising  therefrom,  when  it  is,  in  its  na- 
ture, doubtful,  is  a  question  of  Act.  And  in  determining  it,  testimony  showing  the 
uniform  custom  of  the  country  in  reference  to  it  is  admissible.    lb. 

Set  BouiTDART  8;  ^Railroad  1. 

WEARING  APPAREL. 

1.  Neither  the  watoh,  or  its  chain,  Icey  and  seals,  or  the  finger-ring  which  were 
usually  worn  by  a  person  when  living,  are  to  be  deemed  a  part  of  his  wearing  apparel 
which,  after  his  decease.are,  by  $  1  of  chapter  60  of  the  Compiled  SUtutes,  to  go  hia 
widow.  BsBviXLD,  Ch.  J.,  dissenting.  Otherwise  of  a  bosom-pin.  Savyytr  y.  Heirs 
of  Semytr^  248. 
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2.  Nor  are  the  sword  and  sword-belt  which  an  officer  of  the  United  States'  navy 
wore,  in  accordance  with  the  regulations  of  the  navy  de]>artnient,  to  be  regarded  as 
a  part  of  his  wearing  apparel,  within  the  meaning  of  the  above  statute;  Rvdfield, 
Ch.  J.,  dissenting.    Bat  his  epaulets  are.    lb. 

WIDOW. 

1.  The  statutory  provision  for  the  maintenance  of  the  widow  of  a  deceased  per- 
son during  the  settlement  of  his  estate,  has  a  general  application ;  and  the  probate 
court  have  a  discretion  only  as  to  the  amount  of  the  allowance,  and  cannot  rellue  it 
altogether  where  the  widow  has  other  almndaut  means  of  maintenance.  Heirs  of 
Sawyer  v.  Sawyer,  246. 

2.  A  widow  is  entitled  to  an  allowance  for  such  maintenance,  though  there  be  no 
children     lb. 

8.  The  statute  does  not  require  such  allowance  to  be  made  in  advance  of  the  ex- 
penditure,   lb. 

4.  The  amount  of  the  allowance  is  a  matter  resting  in  the  discretion  of  the  pro- 
bate court,  or  of  the  county  court  upon  an  appeal ;  and  in  not  ordinarily  subject  to 
revision  upon  exceptions,  in  the  supreme  court,    lb. 

6.  The  widow  of  a  person  who  left  no  issue  U^  if  his  real  estate  exceeds  81.000, 
entitled  to  that  sum,  and  to  one  half  of  the  residue  forever;  and  site  takes  this  by 
descent.  She  is  also  entitled  to  one  half  of  the  ]M>rsonal  property  Hhioh  is  left  for 
distribution.    Sawyer  v.  Heirs  of  Sawyer y  249. 

G.  To  entitle  her  to  this  distribution,  it  is  not  necessary  that  she  should  avail  her- 
self of  the  provisions  of  ^6  of  chapter  M  of  the  Compiled  Statutes;  nor  is  her  right, 
in  this  resiiect.  affected  by  the  flr^t  provision  in  fl  of  chapter  GO  of  the  Comp.  8tat., 
when  she  claims  no  assignment  under  it.    76. 

Sef.  WsABnro  Apparsl. 

WILL. 

1.  If  a  testator,  in  a  codicil  to  his  will,  make  a  disposition  of  a  portion  of  his  prop- 
erty, which  is  Incousif^tent  with  the  disposition  which  he  had  previously  made  of  it, 
in  the  original  will,  it  will  operate  pro  (an<o  as  a  revocation  of  the  original  provision. 
Exr.  of  Larrabee  v.  Larrabee,  274. 

2.  Application  of  this  principle,  &o.    lb. 

8.  A  bequest  to  C.  L.,  in  case  he  outlived  L.  L.,  to  whom  the  use  of  it,  during  her 
life,  had  previously  been  given,  of  **  such  part  of  the  personal  estate  as  may  then  re- 
main," which  was  made  in  a  codicil,  construed  as  conveying  all  the  personal  estate 
that  remained  after  the  decease  of  L.  L.,  without  regard  to  the  disposition  which  had 
been  made  of  it  in  the  original  will;  and  as  not  limited  to  such  personal  property  as 
remained  otherwise  undisposed  of  by  the  original  will,    lb, 

WITNESS. 

2.  The  witness  law  of  1862  (Laws  of  1852,  p.  11,)  contemplated  the  examination  of 
a  party  as  a  witness  only  in  open  court,  and  did  not  authorize  the  using  of  his  de- 
position.   Admr.  of  Sheldon  v.  Griswoldy  876.    (But  see  Laws  of  1866,  p.  12.) 

8.  A  party  is  not  obliged,  as  a  witness,  to  disclose  any  consultation  he  may  have 
had  with  his  counsel  in  relation  to  the  cause.  He  is  equally  protected,  with  his 
counsel,  from  testifying  respecting  confidential  communications  between  them. 
Hemenway  v.  Smitk  et  als.,  701. 

See  Cbiiokal  Law  1,  2. 
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